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GARTHSHORE v. CHALIE. 
[1804, June 15, 19 ; July 4, 5, 9.] 

Covenant in marriage aettlenient by the husband in the event of his death, leav- 
ing his wife surviving and children, within six months after his decease to con- 
vey, pay, assign, &.c. one full and clear moiety of all such real and personal 
estate as he shall be seised and possessed of, or entitled to, at his decease. 

Upon the principle of part-performance the widow not entitled in addition to the 
moiety under the covenant to a third of the residue of the personal estate by 
the intestacy of her husband (al 

The personal estate, upon which the covenant attaches, is the residue, subject to 
the debts. 

Covenant to purchase and settle upon the first and other sons in tail male: a pur- 
chase of less, equal, or greater, value, and the conveyance taken in fee, held in 
performance and satisfaction (h\ [p. 9.] 

Covenant by husband to leave or pay at his death to a person, independent of that 
engagement entitled by law to a provision : the construction is to be with refer- 
ence to that: and the slight difference between leaving and paying, or whether 
within three or six mont&, not attended to (c), [p. 13.] 

(a) See 2 Sugden, Vendon Sl Purch. (6th Am. ed.) [219]. 148, and note (2). 
Wliere a husband settled on his wife before marriage five hundred pounds in place 
of her fortune, and died leaving her a legacy expressly in bar of dower, the 
legacy wa? not regarded as a satisfaction of the debt of five hundred pounds. 
Gtdgnard v. Mayrant^ 4 Dcsaus. 614. 

(b) See 2 Story, Eq. Jur. § 1210; 3 Sugden, Vend, and Purch. (6th Am. ed.) 
190, 191, [273]. 

An important distinction exists between satisfaction and performance. See 2 
Story, Eq. Jur. § 1106, and notes. As to the presumptive satisfaction in genera], 
see 2 Story, Eq. Jur. § 1099, et «eg.; 2 Williams, Executors, (2d Am. ed.) 95&- 
957 ; EUison v. Cookson, 2 Bro. C. C. (Am. ed. 1844,) 307, 309, note (a); frarren 
V. Waarrm, ib. 306, and notes; Richards v. Humphrtys^ 15 Pick. 139; F\reemardle 
V. Bcmkes^ anie^ 5 V. 79, and notes ; Richardaon v. Elj^dntlone, anU^ 2 V. 463, 
note (a) ; Hinchdiffe v. Hinchd\ffty ante, 3 V. 516, and notes. 

(c) See 2 Williams, Executors, (2d Am. ed.) 1064, 1065. 

VOL. X. 1 
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The year allowed to executors and administratononly for convenience ; and does 

not prevent vestinfir (a), fp. 13.] 
Provision by Will in oar or dower and thirds does not bar the widow from taking 

under an intestacy, by the failure of a legacy, [p. 17.] 
Distinction upon a mamage aj^ment, [p. 18.] 
Implied bar of dower by a provision under a covenant in the marriage settlement (h), 

[p. 20.] 

Bt indentures, previous to the marriage of John Chalie and 
Susanna Clarmont, dated the llth of May, 1763, John Cbalie 
covenanted, in consideration of the marriage, and a portion of 5000Z., 
and for making some provision for her, in case she should happen to 
survive him, and for the issue of the marriage, that, if he should 
happen to die before the said Susanna, without leaving any child or 
children of the marriage living at the time of his decease, and with- 
out leaving her enceint of any child or children, which should be 
afterwards born alive, then, and in such case, his heirs, executors, 
&c. should within six months after his decease, convey, pay, assign, 
transfer, or deliver over, unto and for the proper use and benefit of 
Susanna Clarmont, her heirs, executors, &c. full five eighth parts of 
such real and personal estate, as he or any person in trust 
[• 2] for him * should be seised, possessed of, or entitled to, at 
his decease ; and if it should happen, that he should die 
before Susanna Clarmont, leaving any child or children of the mar- 
riage living at his decease, or leaving her enceint of one or more 
child or children, which should afterwards be born alive, then and 
in such case the heirs, executors, &c. of Chalie shall and will within 
six months next after his decease, convey, pay, assign, &c. unto and 
for the proper use and benefit of Susanna Clarmont, her heirs, exec- 
utors, &c. one full and clear moiety, or half part, of all such real 
and personal estate, as he or any person in trust for him shall be 
seised, possessed of, or entitled to, at such the time of his decease. 
The mother of Mr. Chalie also covenanted, in consideration of 
natural love and affection for her son, by Will or Deed, to give, 
bequeath, or secure, 2500/. at least to him, his executors, &c. 

The marriage took place. Mr. Chalie died in August 1803, in- 
testate ; leaving his widow Susanna, his daughter Jane Garthshore, 
and his grandson Henry Skrene, the son of another daughter, 
deceased, his only next of kin, surviving him. His widow obtained 

(a) 2 Williams, Executors, (2d Am. ed.) 880, 994, 995. 

Yet the clearly expressed intent of the testator, that a legacy shall not vest un- 
til actually paid over, will prevail. Law v. Thompfony 4 Russ. Ch. Ca. 92. 

As to the period for payment of legacies, see CticktU v. DcXby^ ardty 3 V. 10, 
note (a). 

(&) See Clancy, Rights of Women, (Am. ed.) 228, 229 ; Coucky.Stratton,anU^ 
4 V. 391 ; Haifnu v. JWwo, 1 Bro. C. C. (Am. ed. 1844,) 129-133, and notes ; 
WUatm v. PigoO, antty 2 V. 351, and note (2) at page 357. 

For the cases, showing under what circumstances a widow will be compelled to 
elect between her dower and a testamentary provision, see note (a) to H^ake v. 
ffake, cmU, 1 V. 335; Pearson v. Pearson, 1 Bro. C. C. (Am. ed. 1844,) 292, 
note (a); ^Teioman v. JVftrman, ib. 186; Gibson v. M^Cormtck, 10 Gill & John. 
67 ; BaUy v. Amam, 4 Munroe, 265, 266 ; Clay v. HoH, 7 Dana, 6 ; Reed v. Dick- 
erman, li Pick. 149. 



1804.] GARTHSHORE V. CHALIE. 2 

administration. Jane Garthshore died soon after her father; and 
her husband, having taken administration to her, filed the bill against 
Mrs. Chalie and Henry Skrene. the infant ; charging, that the former 
was entitled only to one moiety of the personal estate, and not to 
one third of the remainder thereof under the Statute of Distribu- 
tions (1), and praying an account, &c. The Defendant, the widow, 
insisted upon her claims under the settlement, and also to one third 
of the residue under the Statute. 

* Mr. RoTttHlij and Mr. BeU, for the Plaintiff: Mr. Lloyd [• 3] 
and Mr. Whishaw^ for Defendants, in the same interest. — The . 
object of Mr. Chalie by the covenant in his marriage settlement clearly 
was, not to constitute a debt to his wife in the first place, but to make a 
complete provision for her; thereby purchasing for his children a 
clear moiety of his real and personal estates at the time of his death. 
This is, not a specific lien, but a general engagement, affecting all 
his property at his death ; intended only to secure her against any 
disposition by Will ; according to Randall v. WiUis (2), and Jones 
V. Martin (3). In LewU v. Maddocks (4) those cases were very 
much considered by your Lordship. The conclusion is, that any 
fair application is good ; and nothing passes but the residue, after all 
the engagements of the property, which is the subject of the covenant, 
are satisfied. The Court leans strongly against a double perform- 
ance of a duty ; and accordingly it has been decided, that, where a 
man, having covenanted to leave a certain sum to his wife, has died 
intestate, and she has taken under the Statute of Distributions a sum 
equal or greater, that is a satisfaction or performance : Blandy v. 
Widmort (5) ; Lee v. D'Aranda (6) ; Barret v. Beckford (7) ; 
where Lord Hardwicke considers it an actual performance ; distin- 
guishing between performance and satisfaction. The same principle 
appears in Lechmere v. The Earl of Carlisle (8), and Sovden v. 
Sowden (9) ; where land, permitted to descend, was held 
*a performance of a covenant to purchase. The former [*4] 
of those cases establishes, that there may be a part-per- 
formance. 

The result of the authorities establishes a distinction between the 
cases of satisfaction and performance. The former have gone very 
much upon minute and subtle reasoning with reference to the inten- 
tion : but upon the question of performance, a mere question of fact, 
the rules of equity are similar to those of law, and are not extended 

(1) Stat 22 and 23 Ch. II. c. 10. 

(2) JhOt^ vol. V. 262; see the note, 27a 

(3) 3 Anstr. 882; anU, vol. v. 266, n. 

(4) AnU^ voL viiL 150; oo«^, vol. xvii. 48. 

(5) 2 Vem. 709 ; 1 P. Will. 324, and the references in Mr. Cox's note. JinU^ 
ThoMtn V. Twisden, vol. ix. 413. See upon satisfaction and performance, JSUt- 
son V. Cookson, vol. i. 100, and the notes, 112, 259. 

(6)3Atk.419; 1 Yes. 1. 

(7) 1 Ves. 519. 

(8) 3 P. Will. 211, 228 ; For. 80 ; Dtacon v. Smiih, 3 Atk. 323. 

(9) 1 Bro. C. C. 582 ; Mr. Cox's note, 3 P. Will. 228. See, ante, Ptrry v. /%e- 
Ixpsy vol iv. 108. 
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farther ; and as to that it is sufficient, if the thing, covenanted to be 
done, is done ; without reference to the intention ; though the 
covenantor does nothing, and the effect is obtained by the mere 
operation of Law. In this case the share of the widow under the 
Statute, being only a third, would not satisfy her claim under the 
covenant, in the event, to a moiety of the personal estate : but it is 
a part performance ; and therefore she is entitled only to so much 
more as will make up the deficiency. It is true, Lord Thurlow in 
KirJcman v. KirJcman (I) expresses a doubt, whether, if the question 
was new, the distributive share under the Statute oaght to be held 
a performance : but he considered the point as bound by the author- 
ities. His Lordship also in Rickman v. Morgan (2) considers the 
case of performance as depending ultimately upon the intention, and 
upon the same principle as satis&ction. That however is question- 
able, and the distinction is clearly recognised by Lord Kenyon in 
Devese v. Pontet (3). 

There can be no doubt, that this provision is a bar^ of dower : 
Tinney v. Tinney (4), Walker v. Walker (5), Vizard v. Long- 

dale (6). 
[* 5] * The Attorney General, [Hon. S. Perceval], Mr. Rich- 

ards, and Mr. W. Agar, for the Defendant Mrs. Chalie. < 

As to the last point, Vizard v. Longdate is shaken by Lord Rosslyn 
in Couch v. Stratton (7). The question, whether d^wer is barred, 
or not, goes upon the intention. That was Lord Hardwicke's idea 
in Tinney v. Tinney ; and Lord Camden's in ViUareal v. Lord 
Galway (8). 

Upon the principal question, whether the distributive share of the 
residue is to be taken as a part performance or satisfaction of the 
claim under this covenant, there is no indication of that intention ; 
and the intention must be looked to, as Lord Thurlow says in Rick- 
man v. Morgan, both as to performance and satisfection. The pro- 
vision by this covenant was not intended to be a complete provision. 
The expression is, " for making some provision." There is no case 
near this in circumstances. Certainly Blandy v. Widmore nnd Lee 
V. D^Aranda are not. The authority of those cases is much shaken 
by Hayes v. Mico (9), Devese v. Pontet, and Lord Thurlow's obser- 
vations in Kirkman v. Kirkman; who says also, that they can only 
apply to cases, where the whole is satisfied. In those cases the 
effect of the intestacy, being a complete performance and satisfac- 
tion, was held a leaving, within the covenant. They are certainly 

(1) 2 Bro. C. C. 95. 

(2) 1 Bro. C. C. 63; 2 Bro. C. C. 394. 

(3) Prec. Ch. 240, Mr. Finch's note. 
(4 3 Atk. 8. 

(5) 1 Ves. 54. 

(6) See the references to that case in Couch v. Sirattonf ante, vol. iv. 391. 

(7) ^nte, voL iv. 391. 

(8) Amb. 682. See, ante, French v. Davis, voK ii. 572 ; Strahan v. SuiUm, iii. 
249; and the note, i. 259. 

(9) 1 Bro. C. C. 129. 
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not to be extended. In this instance the whole is not satisfied. 
The time also, limited by the covenant, is six months after his 
decease : but she must wait till the end of a year for her share of the 
residue. The time t)f commencement therefore, as in Richofdion v. 
Elphinstone (1), is not the same. This b not a question 
with creditors, * but between the widow and mere volun- [* 6] 
teers, claiming under the Statute. Pickering v. I^ord 
Stamford (2) establishes the right. 

Mr. RamiUyy in reply. — The construction must be the same as to 
the real and personal estate : therefore the claim of dower is material. 
That claim cannot be sustained. It could not be intended to give 
the widow so great a proportion of the real estate as the entire 
moiety, and a third of the other moiety, leaving two sixths only to 
descend to the heir : the object professed being tor provide, not for 
the wife only, but also for the issue. The intention was only to 
give her a more ample provision than she would be entitled to by 
law. Suppose, the provision had been, that the wife, in case there 
should be no children, should have a moiety, and, if there should be 
children, a third, of the personal estate : could the intention be sup- 
posed, that she should have a moiety, or a third under the settle- 
ment, and the same proportion also under the Statute ; or must not 
the effect of the settlement be taken to be merely an undertaking to 
die intestate ? 

Next, as to the authorities, it is said, the Judges have lately shown 
much dissatisfaction at these cases of performance and satis&ction. 
But they have been always considered binding. Haynes v. itftco, 
was a question of satisfetction, proceeding upon the intention : not of 
performance ; upon which the question is, whatever may have been 
the intention, whether the party has done what he was bound to do. 
According to my note of that case Lord Thurlow confirms Lee v. 
D^Aranda ; and takes the distinction between satisfaction, 
depending * upon the intention, and performance ; clearly [* 7] 
not meaning to overturn those cases by any thing expressed 
in that judgment. That distinction is also taken by Lord Kenyon 
in Devese v. Pontet, and Sowden v. Sowden. The law cannot be 
different between a performance of the whole and in part only ; and 
Lechmere v. The Earl of Carlislcy where the performance was in 
part only, is decisive upon that. It would be impossible in an action 
upon a covenant to recover more than what remained. The distinc- 
tion, taken as to the time of payment, is not just. There is no rule, 
that the residue is not to be paid until the end of a year. If it can 
be sooner ascertained, that there are no debts outstanding, if, for 
instance, the executor had given an admisision under his hand, the 
Court would compel an earlier distribution : the period of a year 
being only taken to give them time, in general cases. Couch v. 
Stratton was very shortly decided : but there the widow took only 



(1) 
(2) 
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AnUy vol. ii. 272, 581 ; iii. 332, 492; Dnict v. DmUan, vi. 385. 
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an interest for life in the greatest part of the fund ; and the rest was 
given to her only upon a contingent event. Certainly no disappro- 
bation of these cases was there expressed : much less was it intended 
to overturn them. 

July 9th. The Lord Chancellor [Eldon]. — ^Feeling, as Lord 
Thurlow did upon this point, that authorities clash with authorities, 
and it is extremely difficult to reconcile them, and therefore to be 
certain, that I am right in the principle drawn from them, I think it 
better to give the judgment I have rormed, not without considerable 
doubt, than to delay it. The question arises upon the construction 
of a contract between parties, to stand in the relation of husband and 
wife ; who might therefore either expressly stipulate with each other ; 

or, if they thought proper, act upon the implied stipulations 
[* 8] the law would make for them. * But it is material, that it 

is a contract, which may have reference to what the wife 
and children might be entitled to claim of the husband's property ; 
and upon such a contract, as Lord Hardwicke says, it is not un- 
natural to consider it with reference to the rights they would have 
upon his property at his death, if no such stipulations had been 
entered into. Though the professed object of the husband's covenant 
is for making some provision for his intended wife, and for the issue, 
there is no provision expressly for the issue ; and clearly it was com- 
petent to the father by act in his life, or at his death, to disappoint 
every expectation of what the issue were to derive immediately from 
him ; and the hope, that the Wife, taking an interest from her hus- 
band, might be enabled to provide for them, is of a nature, that can- 
not be called a provision. But it is a circumstance, that shows, the 
parties were contemplating the case, that issue, if there should be 
any, might be the next of kin. The "period of time, specified in the 
covenant, six months, has been in cases of satisfaction considered 
material ; and in cases of performance little regard has been paid to 
it by the Court. 

This settlement is not like most, if not all, in the cases referred 
to : namely, by an engagement to provide for the wife, by leaving, 
paying or securing, a sum of money. But the scheme of this settle- 
ment is to increase that proportion of her share of his personal prop- 
erty at his death, beyond what she would take, if he should die 
intestate : her title also being a mixed title to an interest in his real 
as well as his personal estate. The cases, that have been referred 
to, commence with Blandy v. Ifidmore. Formerly that case, and 
Lee v. Cox, commonly called Lee v. D^Arandoy were respected as 
unquestionably good authorities ; and I do not recollect any thing 

passing in this Court, that went the length of disputing, 
[* 9] * whether those decisions were right. It is material to 

observe, what are the avowed principles, as founded in 
analogy, upon which those cases are supposed to be determined. 
In Blandy v. Widmore the next of kin were not children. Lord 
Kenyon in Devese v. Pontet, according to a note, supposed to have 

VOL. X. 1* 
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been corrected by his Lordship (I), uses the expression, that in 
Blandy v. Widmore there was a legal performance of the covenant. 
In that case the Court must have understood the intention to be, 
that, if the wife tooli a share of the personal estate, that share would 
satisfy her in the construction of the covenant as between husband 
and wife : the rather, as the analogy referred to is to be collected 
from the case of Wilcocks v. WikocJcs (2). It is now settled, what- 
ever may have been Lord Thurlow's difficulty, that, if there is a 
covenant to purchase and settle lands upon the first and other sons 
in tail male, and the party purchases lands of less, equal, or greater, 
value than the sum he covenanted to lay out, taking a conveyance 
to him and his heirs, and dies, leaving a son, who would be tenant 
in tail under the settlement, and a grand-daughter by an elder son, 
deceased, upon whom, no settlement being niadcr, the lands descend, 
that purchase would be, not in all senses a performance, but a sort 
of mixed case between performance and satisfaction, that would bar 
any demand against the assets of the grandfather. The case of 
Sowden v. Soioden proves that beyond all controversy. The father 
there under the covenant to lay out 2000/., had no intercourse with 
the trustees upon the purchase he made for 2I50Z. He advanced 
nothing to them. They therefore laid out nothing. But 
taking to himself that purchase, * so made with more [* 10] 
money than he had covenanted to lay out, he permitted it 
to descend ; and Lord Kenyon said, it was much too late to argue 
it; and was clearly of opinion, that the purchase must be taken to 
be in performance of the covenant ; or, as he expresses it, an act 
done towards performance of it. It would have been satisfactory, 
if Lord Kenyon had considered Lord Thurlow's difficulty. Upon 
the principle of Lord Kenyon's decision it is very difficult to say, 
that, when once you have marked that act, as done towards perform- 
ance of the covenant, you could permit the effisct to be done away 
by any subsequent accidents. It would therefore impose upon the 
grand-daughter the necessity of parting with the estate descended 
upon her, unless prammpiio juris et de jure could be raised, or it 
could be made out by evidence, that it was not an act done towards 
performance. 

In a case (3), intermediate between ffilcocJcs v. Wilcocks and 
Sowden v. Sowden, it is said truly, a man cannot buy all the land, 
covenanted to be bought, at once ; also, that he cannot find land 
precisely of that value. Those circumstances therefore do not tell 
much. But in the expressions of the Judges we cannot find to what 
extent they felt that they must press the consequences of their 
opinion in all the circumstances, that might occur between different 
branches of the family. With respect to Blandy v. Widmore, if the 
case were quite new, it would be difficult to answer Hooper's argu- 



(1) The note published by Mr. Finch in his edition of Precedents in Chancery. 
It was so stated at the bar. 

(2) 2 Vera. 558. 
" fjeehmert V, The Earl of CaHtsle, See 3 P. Will. 228. 
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ment ; which embraces every topic, that has been urged in subsequent 
cases. The observation is, that the covenant constitutes nothing 
more than an ordinary debt ; and performing that by payment you 

do not advance to the consideiation of the undisposed res- 
[* 11] idue ; vi^hich the law gives, and not * the party. He also 

observes the distinction, relied on in Lee v. Cox, that, if it 
is said, the party left, it cannot be said, he paid. The Lord Chan- 
cellor says, the intestate, has left his widow 620/., and upwards, 
<^ which she, as administratrix, may take presently upon her hus- 
band's death." These are the w^rds Lord Thurlow adverts to (I), 
as liaving been much relied on. But what is their wonderful 
efficacy ? Can it be said, that, if the widow gets the administration, 
she shall have the 620/. satisfied out of her share of the residue ; but 
if she does not choose to take it, and some other person administers, 
it shall not be so satisfied ? Next what is meant by her being able 
to retain it ? As to her distributive share, she could retain it only 
by paying it to another person ; for in her own hands it would re- 
main liable to all debts unsatisfied in the course of a year. If she 
could only have it in the character of administratrix, she could not 
have it as wife. According to Lord Thurlow, as represented in 
Eirkman v. Kirkman (2), it seems to turn upon the fact of adminis- 
tration ; and not upon the ground, on which the Court seems to have 
decided ; that the wife and issue taking by the Law some interest 
in the personal estate of the covenantor, if he died intestate, the 
construction of the covenant upon the whole intention between such 
parties should be, that the property, the wife would take in conse- 
quence of that circumstance, should be applied in performance of the 
covenant; that a man required to do something actively, should be 
considered as performing his covenant by a passive permission of the 
descent of an estate ; which prima facie and without the presump- 
tion of this Court cannot be considered an act according to his 

covenant. 
[* 12] *In the next case, Lee v. Cox, it is clear, Lord Hard- 

wicke thought, the circumstance, that the wife was admin- 
istratrix, was by no means the leading or only circumstance, upon 
which the case was to be decided ; though he noticed it, as relied 
on by Lord Cowper. According to Mr. Joddrel's note of that case 
the Lord Chancellor concludes, that the distributive share was a per- 
formance. He said it was exactly similar to Blandy v. Widmore : 
there was no breach in his life-time ; which distinguishes it from 
Oliver V. Brickland (3) ; which is right ; the covenant having been 
broken in his life ; that the distinction, that the covenant in the case 
before him was to pay, and in Blandy v. Widmore, to leave, was 
much too slight for this Court to form any difierence upon it in its 
judgment. 

So Lord Hardwicke approves the case of Blandy v. Widmore ; 



s 
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(3) Cited 3 Atk. 420, 422. 
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and I am satisfied of that by his own note ; for during the Attorney 
General's argument, pressing the topics, that have been urged in this 
case, Lord Hardwicke repeatedly makes this short note : '^Blandy v. 
Widmort is in answer to this." Both the printed and manuscript 
authorities therefore sanction that case, as good law in this Court, 
upon the construction of a covenant between husband and wife, as 
to what one party is to have at the death of the other ; that it is to 
be construed with reference to the circumstance, that there is a claim 
upon the property, independent of the covenant, and does not go 
upon the accident, whether the wife takes 'administration or not ; 
and I should have regretted to find, that it depended upon fhat 
circumstance ; that in the one case, not taking administration, she is 
to have both ; but if on behalf of her children she takes 
* administration, she is not to have both. Those cases are [* 13] 
distinct authorities, that, where a husband covenants to " 
leave, or to pay at his death, a sum of money to a person, who, in- 
dependent of that engagement by the relation between them, and 
the provision of the law, attaching upon it, will take a provision, the 
covenant is to be construed with reference to that (1) ; and the 
Court will not look upon the slight difference between leaving and 
paying, or whether payment is to be within three months or six 
months. In that respect there is always a difference upon what is 
to be taken, in a sense, at the end of twelve months, but which, I 
agree, in another sense is to be taken from the death of the testator ; 
for the other period is only for convenience ; and, there is no doubt, 
the property is vested at the death of the party ; and, if a case was 
produced, in which it was quite clear, that there were no debts, the 
Court would give the fund to the party, notwithstanding there had 
not been a lapse of twelve months. 

Those cases, Blandy v. Widmore, and Lee v. D^Aranda, stood 
without imputation until Haynes v. Mico ; which came on very soon 
after Lord Thurlow became Chancellor. In Barret v. Beckford both 
the argument and the decision admit the authority of Blandy v. 
Widmore and Lee v. D^Aranda : but under the particular circum- 
stances it was held, that the disposition of a moiety of the residue 
could not be called a performance ; and there was not similarity 
enough between the provisions to make it a satisfaction ; and it was 
observed, that they did not come out of the same fund. In Haynes 
v. MicOy where the testator had bound himself to leave to his wife 
300/., to be paid in one month after his decease, and by his will gave 
her 500/., payable within six months after his decease, Lord Thurlow 
at first found it very difficult to say, the 500/. should not 
*be a performance, or a satisfaction, if not a performance, [* 14] 
and to distinguish it from Blandy v. Widmore^ and Lee v. 
D^Aranda : but after a strong inclination to hold it a satisfaction, 
he found himself obliged to consider, whether it was a performance ; 
being of opinion, that if not a satisfaction, it was not a perform- 

(1) Goldsmid v. Goidamid, 1 Swanst 211. 
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ance ; and, that according to Clarke v. SeweU (1), and other cases, 
if the party was a mere stranger, the difference of the time of pay- 
ment was not enough to show, the one was debt, and the other 
bounty. It is impossible to state a slighter difference: but Lord 
Thurlow thought it sufficient to determine, that the latter provision 
was not a satisfaction. I believe also, it is accurately stated upon 
Lord Thurlow's authority, (notwithstanding what his Lordship is 
represented to have said in another case (2), and if in Blandy v. 
Widmore, and Lee v. D^Aranday what was taken in the second 
instance was properly held a performance, because it was more, it 
roust, if it had been less, have been taken to be a part performance. 
Upon that <»se and Devese v. Pontet I think myself entitled to say, 
af Lord Alvanley held in a subsequent case, it was not the intention 
of Lord Thurlow and Lord Kenyon to shake Blandy v. Widmore and 
Lee V. D^Aranda ; and they are unshaken. 

It is very difficult to answer the objection, that the wife in Devese 
V. Pontet might have been enceint at the testator's death ; and the 
question put by Lord Kenyon, how the residue, given to her abso- 
lutely, was to be a satisfaction of that, which in one event, that 
might have happened at the testator's death, was given to her but 
partially ; namely, for life only. I cannot go along with the language, 

which puts great stress, as applying to residue, upon those 
[* 15] * particular circumstances ; whethej- it was given within 

six months or ten months, &c. There is not much weight 
in those expressions, for he must be considered as applying those 
limited periods to residue, as he could apply them to residue. 
Couch v. Stratton seems to fall under the same consideration. The 
judgment is extremely short: but I take it to mean, that the cove- 
nant was entire; and, therefore, if the 5400/., not given absolutely, 
could not be considered satisfied out of the distributive share, 
neither could the 15007. The former stands upon the same prin- 
ciple as Devese v. Pontet. The judgment, that resorts to the entirety 
of the covenant against satisfaction, seems to admit, that it is ques- 
tionable, whether, if that circumstance had not occurred, the judg- 
ment ought not to be otherwise. It does not contradict the former 
cases, or mean to shake them. 

Next, if Blandy v. Widmore, and Lee v. D'Aranda, are to be con- 
sidered as authorities, do the circumstances of this case distinguish 
it from them : First, it is said to be distinguished in this respect, that 
the widow's share under the Statute, being one third, is less than 
the share she was to take under the settlement, and that brings it to 
the question, whether, if upon the ground of performance the dis- 
tributive share may be applied in satisfaction, a part performance 
may not be applied in part satisfaction. Lord Hardwicke's principle 
means, that what the wife could get of the distributive share she 
would take in performance, ^hy is it put upon this ground? The 

(1)3Atk.96. 

(2) Kirknum v. Kirkman, 2 Bro. C. C. 95; see p. 100. 
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reason is, that the party has recovered what she could recover by the 
obligation. In an action she would have recovered the whole ; and 
the covenant would be performed. But it must follow, that if she 
had received a part, she could recover nothing as covenantee, but 
what would satisfy her as much as in the other case she 

* would have been satisfied by receiving the whole; and [* 16] 
in Barret v. BecJcfard, which occurred soon after Lee v. 
D^Aranda, those cases are considered as establishing in principle, 
not only what performance, but what part performance, would do. 
If the principle is, that the husband, looking to the event of his 
death, in which event she will have an interest in his property by 
operation of law, therefore declines to give her any interest in his 
life : this Court adverting to the circumstance, that she will take part 
of his property at his death, ^and the Court must advert to that), it 
is very difficult to say, that, it she receives lOOOZ., in discharge of 
lOOOZ., that sum being her residuary share, she takes it in full satis- 
faction of 1000/. covenanted to be paid to her, as it is the full 
amount ; but if her share in the residue amounts only to 999/., she 
shall have, not merely the additional pound, but the sum of 1999/., 
(for that must be the consequence) ; where the residue may be 
only 2000/. ; and she may be contending with others than her 
children. That is not the natural or the legal meaning of such a 
covenant. 

It is said, there is a difference : as subsequent cases have deter- 
mined, that, where a testator by Will gives a sum of money, payable 
under different circumstances from those attaching upon the sum 
under the covenant, Blandy v. Widmore and Lee v. D^Aranda do 
not apply. First, in those cases the testator by his covenant was 
bound to pay, or to leave a particular sum of money : next, the 
question does not arise, whether he meant, the intestate's residue 
should be applied to that particular sum of money so given : but 
when the testator sets about an act, expressly and actively giving to 
his wife, the question must always be both upon his meaning, when 
executing his covenant, and, whether the meaning of both is satisfac- 
tion by the latter ; and those cases upon this principle have 

* been universally stated as cases, that are not to disturb [* 17] 
the law, if the question is what is to be done with refer- 
ence to the intention of the covenantor as to the intestate's estate, if 
he should happen to die intestate. 

But this case goes farther ; for whatever may be the right decision 
upon all the cases together, considering Blandy v. Widmore and 
Lee V. D^Aranda as cases of covenant for a stipulated sum and an 
intestacy, and the latter cases, as cases of covenant for a stipulated 
sum and a legacy, which prima facie imports a bounty, and an inten- 
tion of kindness, absent in the case of' intestacy, this is a case, in 
which the covenantor, regarding the connection he was about to 
form, that it might produce children, and that the rights of both his 
wife and children in his property upon an intestacy would be fixed 
by the Law, does not covenant to leave, or order his executors to 
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pay to her a particular sum ; but says, he will alter the proportion, 
in which his widow, and his children, or, if none, his next of kin, 
shall take his property ; providing therefore for the circumstances ; 
in what proportions those shall take his property, who, if he died 
intestate, would take in given proportions the property, with refer- 
ence to which he was making a provision. There is no positive 
provision for the issue, I admit. But they had in contemplation, 
that there would be issue ; and therefore means were to be used 
to provide for them, or to enable others to do so. You must there- 
fore consider, what would naturally be the meaning of persons, 
having that in contemplation. Whatever is the doctrine upon a 

Will, which is very well stated in Pickeriiig v. Lord Stam* 
[* 18] fordy and agreeing • with that case, which is an authority, 

that the widow is not barred in such a case, because the 
intention was to bar her from her thirds for the sake of persons, 
under that instrument to take the residue, I do not know, that it 
will apply to a marriage agreement; for soon after Blandy v. Wid* 
morcy upon a marriage agreement the direct contrary of that was 
held in Davila v. Davila (I) ; that the true meaning of such an 
^reement between husband and wife was, that the wife, receiving 
that sum of money, should consider herself, as if she had not survived 
her husband. 

Upon these cases then the question is, whether, where a sum of 
money, or a proportion of the testator's property, is to be given, I 
am authorised to say, the intention was, that the wife, receiving 
such a provision, in the one case by the payment of a sum of money, 
in the other by a proportion of the estate and effects, is to accept 
that in lieu of her thirds of the personal estate. Suppose, this were 
a covenant for a third, if there should be children, and for half, if 
none : the question would be, whether upon the whole instrument 
that is more or less than that as to her, if he does npt make a Will, 
giving her so much, he should be considered as intestate ; and, that, 
notwithstanding any disposition, she might claim, as if he had died 
intestate. It is very difficult upon that to say, there ought to be a 
difference, because the terms are more in her favor, than they would 
be in that case. It is also very difficult, and it is not natural, upon 
a marriage agreement, contemplating the rights upon the marriage 
and the dissolution, to suppose an intention, that she should have 
both. These arguments, that it is natural or unnatural, are not very 

conclusive ; but in aid of others assist the reasoning. If it 
[* 19] is considered * material, for whom he is to be supposed a 

purchaser, the answer is, for those for whom he may hap- 
pen to be so. He contemplates no other relation than issue ; for 
no other is mentioned. He might have defeated them : but his 
means of providing for them might be supplied either by testament 
or intestacy. Contemplating upon the face of the instrument, that 
there might be children, it is not natural, that he should intend to ' 

(l)2Vem.7S4. 
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give to his widow one moiety as against the children, and that the 
effect of the Statute of Distributions should also give her as against 
those children, from whom under the express stipulation she had 
already taken more than she would under an intestacy, one third 
more than would have been supplied to the children passively under 
an intestacy. Another circumstance is, that there is a material 
difference between a sum of money secured by a covenant, and 
given by a Will, and a proportion of effects given by a covenant, 
and accruing by intestacy : especially, if the proportion under the 
covenant is a proportion of effects constituting residue ; for it is more 
easy to suppose, the covenantor, agreeing, that his wife should take 
a proportion of his residue, meant, she should take it, when the resi- 
due was formed, than that a man, who has secured an ascertained 
sum by a covenant, meant that to be satisfied, as a sum of money, 
constituting a debt, as such, out of such a thing, composed in such 
a way, as a residue is. If I am not to take the husband to be a 
purchaser for his issue, still it is a circumstance to be regarded, 
that in Blandy v. Widmorcy Lee v. D'Aranda, and Davila v. 
Davila^ the satisfaction was out of a residue, which did not go to 
children. 

Next, is this a covenant, that the widow shall take this proportion 
of the residue, or of the specific personal estate ? As to 
*that I was too hasty in expressing ^1) a strong inclina- [*20] 
tion, that this covenant had gone mucn farther than I now 
think it goes ; for, unless the Court is bound by express terms, it 
must be taken to mean clear personal estate ; whatever it means as 
to real estate. The covenantor was left at full liberty to sell, alien, 
mortgage, dispose, and incumber, during his whole hfe ; and if so, 
those, who contend, that the specific personal property of the 
testator at his death is the subject, upon which this covenant was to 
attach, must say, that, though he was at liberty during his whole life 
to contract debts, yet at his death this proportion of his specific 
personal property could be abstracted from the obligation to pay his 
debts. Where is that to stop ? Suppose, he had covenated, that 
his trustees should deliver the whole personal estate. The true 
meaning of such a covenant must be, that what is the testator's per- 
sonal estate at his death is the subject to be divided ; and that only 
is his personal estate at his death, which is his in the ordinary sense, 
t. e. after his debts paid. This is embarrassed by being a mixed 
case of real and personal estate: but if it cannot be said, that the 
real estate also is to be taken after the debts paid, it will not follow, 
that the personal estate is not liable to them. I think, the mere 
circumstance of mixing it with real estate would not alter it from 
what would be the effect, if there was personal estate only. It is 
enough to say that ; without going into the consideration, whether 
he did not mean a clear fund both of real and personal estate to be 
divided. 

(1) During ihe argument. 
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Another question is, Whether this is a provision in bar of dower. 
If it were necessary to decide that, it must be decided, as if a bill 

had been filed immediately upon the death, calling upon 
[* 21] * the heir to convey in fee one moiety of the real estate, 

and also to assign by metes and bounds one third of 
the other moiety; and the true question is, not upon Vizard v. 
Longdate, but upon the whole, whether that was not intended to be 
the provision, which in every view she was intended to have as ' 
between him, her, and his heirs, executors, and administrators ; and 
I do not think, if that was now before me, that this case might not 
be so taken. 

I am bound to consider, in construing this settlement, what would 
have been the case, if Mrs. Chalie had died intestate, and her son 
had received 2500^., as the distributive share of her property. It 
would have been impossible to have got his case out of Blandy v. 
Widmore and Lee v. D^Aranda ; and if so, that circumstance, though 
not decisive, is to have weight in considering the whole effect of this 
instrument together. Upon the whole it was not the intention, 
that this lady should have more than one half under the circum- 
stances, that have happened ; and accordingly she must be de- 
clared to be entitled to a moiety of the residue of the personal 
estate. 

1. In considering whether a debt has be^n satisfied, or a covenant nusing any 
other claim than that of a child's portion has been performed, a stricter rule is to 
be observed than is usually applied to questions of a parent's obligation to provide 
a portion for children ; in which cases, sligfht circumstances of difference in the 
performance are not regarded : see, arUe, note 2 to Sparkes v. CatoTj 3 V. 530 ; see 
also the notes to EUiaon v. Cookaon^ 1 V. 100. And that a covenant to leave a sum 
of money is held to be performed, although tlie money be not lefl by will, provided 
personalty is permitted to devolve so as to go according to the covenant ; as also 
that the bequest of a residue may be a satisfaction of a portion to a child, though 
not of a strict debt to a pereon not standing in that relation ; see note 3 to JfHwn 
V. Pigott, 2 V. 351. 

2; That, notwithstanding the general rule, adopted as a measure of convenience 
ratlier than of strict principle, by which executors are supposed to require twelve 
months for the purpose of collecting the assets, which they are to distribute ; yet, 
when interests under a will, or intestacy, vest at the death of the party from whom 
they proceed, if it is quite clear that the funds are got in, and that all the debts of 
the deceased are paid, there would be no sound reason why his legatees, or next 
of kin, should, for the benefit of his executors or administrators, be kept out of 
possession till the end of a year ; see note 1 to Gibson v. BoU^ 7 V. 89. 

3. In Haynes v. Jlfico, cited in the principal case, it will be observed, that the 
legacy there was made payable at a more aistant period than the provision under 
the settlement-bond ; which was the ground upon which Lord Thurlow thought he 
could not adjudge the legacy to be a satisfaction of the covenant of the bond : the 
decision would, no doubt, have been different, had the legacy been payable at an 
earlier period than the provision under the settlement-bond : Walker v. Smith, 4 Mad. 
332 ; ^^tdams v. Lavender, M'CIel. and Younge, 54. 

4. Where, by a contract before marriage, it has been agreed, that a woman 
shall be excluded from all claims upon her husband's personal^ at his death, 
there she can make no demand of a distributive share, if she should survive him, 
and he should die intestate ; but the same rule does not hold, where the question 
does not turn upon contract, and a qtuisi intestacy occurs, in consequence of the 
express objects of the husband's testamentary bounty (and for whose sake alone 
he appears to have excluded his wife's claims with respect to the subject given 
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to them), being unable to take the benefit of that exclusion; in such case, no 
other persons can set up tliat exclusion against the widow, and her claim under 
the Statute of Distributions will not be barred: see, anie^ note 4 to Pickering v. 
Lord Stan^ordy 2 V. 272 ; see, also, note 1 to Oi6&on v. Count, 4 V. 840 : and that 
a widow will never be put to election between her paramount title to dower, and 
her acceptance of any other benefit under her husband*s will, ^unless the testator's 
intention to bar her claim of dower is either declared in express terms, or is to be 
clearly collected, as in incontrovertible inference from the other dispositions made 
by his said will, see notes 2 and 3 to JVake v. Ifake, 1 V. 335. 

5. Although it is well settled, as a fixed general rule of equity, by the principal 
case and the authorities therein cited, that, where a man covenants to do an act 
modo d forma, and he does an act which, though not strictly performed in modo et 
formOf may be converted to a completion of his covenant, it shall be supposed that 
he meant to complete it; and, as a corollary to this reasoning, that, if a man cove- 
nant to purchase lands and convey them to the uses of his marriage settlement, 
after-purchased lands, though not conveyed to such uses, nuEy be applied in satis- 
faction of his covenant: I^nch v. Lench, 10 Ves. 516: still, this construction will 
never be made to the prejudice of a subsequent purchaser or mortgagee of such 
lands ; for such subsequent sale, or mortgage, by covenantor, will take off all pre- 
sumptive evidence that he intended those lands should be bound by the articles ; 
and it is upon such presumption that the equitable doctrine is founded : Decon v. 
SmUhj 3 Atk. 32G. And, though a person who has punhased lands, after having 
entered into a covenant to convey and settle lands, will, prima facia, be presumed' 
to have made such purchase in discharge of his covenant ; yet, where lands devolve 
upon such covenantor, otherwise than by purchase, the necessary presumption 
cannot arise : Gardner v. Marquis Townaend, Cooper, 303. 

6L That, in endeavoring to ascertain the doubtful meaning of any instrument, 
the improbabilities and inconsistencies attendant upon one construction, and 
which might be avoided by another, are, of course, attended to, see note 4 to Blake 
V. Bunhunj, I V. 194. 
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THE ATTORNEY GENERAL v. STEPNEY. 

[1804, July 9.] 

BEquEST of the residue of personal estate for the use of the Welch Circulating 
Charity Schools, as long as thev should continue, and the increase and im- 
provement of Christian knowledge and promoting religion, and to purchase 
oibles and other religious books, pamphlets, and tracts, as the trustees should 
think fit, to go to the same uses with those already bought, and to be kept in a 
house, devised for that purpose. The devise of the house void: the' personal 
bequest sustained, as a general charitable purpose of promoting Christian 
knowledge ; to be executed, regard being had, as far as reasonably may be, to 
the poiticular charity pointed out ; with checks, making it consistent with the 
establishments of the country, namely, as to unlicensed schools, itinerant 
preachers, &c. (a). 

Bridget Sevan by her Will, dated the 27th of October, 1779, 
devised a house in the county of Caermarthen with other premises to 
trustees, and their heirs, upon trust to deposit in the house ail the 

(a) See Moggridtrt v. Thaektoell, ante, 7 V. 36, note (c), and the cases there 
cited; Hliiie v. JVhite, 1 Bro.C. C. (Am. ed. 1844,) 15, note (a); Momey Gen. v. 
Bayer, ante, 3 V. 714, note(«); 2 Story, Eq. Jur. §1176; Momey Gen. v. 
Andrew, ante, 3 V. 633, note (a). 

Where there is a bequest to particular legatees, to which the Statute of Mort- 
main does not apply, accompanied by a disposition void by the operation of the 
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bibles, testaments, and other religious books and tracts for the use 
of the Welch Charity School for the increase and improvement of 
Christian knowledge, which she should have at her death, and all 
other books and tracts, as in pursuance of the trusts aftcfr declared 
should be purchased for the said charitable purposes, or should be 
given by the charitable and well-disposed persons ; and to preserve 
and keep all the books and tracts in the house for the said uses ; and 
for that purpose to permit her servants, whom she named, or such 
of them, who should look after the books, to live in the house clear 
of rent and taxes ; directing, that they should live there during their 
respective lives, notwithstanding the books might have been given 
away, or otherwise disposed for the purpose of the Charities. She 
directed her executors to put various articles of furniture into the 
house, to be enjoyed with it, during the time the same should con- 
tinue in the occupation of the said persons under the trust, and after- 
wards to go in the same manner as the residue of her personal estate 
not specifically disposed of. 

The testatrix afterwards reciting, that there was and probably 
might be at her death several bibles and religious books, pamphlets, 
and tracts, bought with the contributions of several well- 
[* 23] disposed * persons for the use of circulating Welch Charity 
Schools and for the increase and improvement of Christian 
knowledge, and some cash and securities, from contributions for the 
like purposes ; and that she was by the Will of the Rev. Griffith 
Jones entitled to his personal estate, which he meant to bequeath to her 
with an intent to pay some legacies, and then to pay the surplus to 
charitable uses, gave and bequeathed to her trustees, their executors, 
&c. all and every the bibles and other religious books, pamphlets, and 
tracts, which she might have in her possession and keeping, at the time 
of her decease, arising from such contributions, as aforesaid, together 
with all and every the books and other eflfects and personal estate of 
Griffith Jones, which she might be possessed of at her decease, and 
also all her own personal estate whatsoever, except what she should 
otherwise dispose of ; upon trust, after payment of her debts, &c^ 
to pay, apply, and dispose of, the residue of her said personal estate 
for the use of the Welch Circulating Charity Schools, as long as the 
same should continue, and for the increase and improvement of 
Christian knowledge, and promoting religion, in such manner as the 
trustees for the time being should think most proper and conducive 
to the said charitable purposes; and moreover, that they should pur- 
chase from time to time new bibles and other religious books, pam- 
phlets, and tracts, as they should think fit, for such pious uses and 

statute, if the two objects are not inseparably blended, the bequest in favor of the 
unobjectionable purpose will be supported, although the otlier shall fail. Blan- 
ford V. Tkackerdl, 4 Bro. C. C. 394 ; Doe v. Pitcher, G Taunt 359 ; Doe v. Wright, 
2 Bam. & Aid. 710. But if the unobjectionable bequest be so mixed up with the 
purpose of the charity, as to be dependent on it, the bequest must be considered 
indivisible end void. See Attorney Gen, v. Goulding, 2 Bro. C. C. (Am. ed. 1844,) 
428; Momey Gen. v. Hinxman, 2 Jac. & Walk. 270; 2 Williams, Executors, 
(2d Am. ed.) 784, 785. 
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purposes as were intended concerning those already bought ; and 
should apply and dispose of the said books, cflTects, and personal es- 
tate, accordingly ; and in the mean time should deposit all the said 
bibles, books, pamphlets, and tracts, in the said house, allotted for 
the keeping and care thereof. The Will contained a provision for 
keeping up the number of trustees during the continuance of 
the said trusts by the appointment of the survivor ; and 
* appointed the trustees named and two other persons, [*24] 
executors. 

The testator died in 1779. The information was filed for the pur- 
pose of establishing the Charity. Under a decree, directing an in- 
quiry into the nature of the establishment, mentioned in the Will, 
the Master's Report stated, that the said institutions or establishments 
were generally known by the name of " The Welch Piety," or " The 
Welch Circulating Charity Schools ; " the nature and purposes of 
which were to teach the poor ignorant people the Welch language, 
and to teach men, women, and children, of all ages, to read ; who, 
by reason of their poverty, were unable to pay for learning, and in 
some places to write, and for that purpose to find them bibles and 
other religious books; and also to teach them the Church Cate- 
chism, <&c. and to instruct them in the principles of the Christian 
Religion according to the Church of England ; and that the said in- 
stitutions were commenced by Griffith Jones in 1733, with the as- 
sistance of the Society for the promotion of Christian knowledge, and 
the voluntary contributions of himself and others ; and that the man- 
ner, in which the said institutions were conducted by Griffith Jones, 
was by sending Welch school masters to the several parishes of 
North and South Wales, to open schools at the request of the offi- 
ciating minister and parishioners, who sent petitions for that purpose ; 
appointing inspectors to examine the scholars, and to see, that the 
Masters attended to their duty. The Report stated several other 
regulations ; and that after the death of Jones, the testatrix man- 
aged the whole ; appointing and paying the school-masters and in- 
spectors ; purchasing books, &c, ^ 

The cause coming on for farther directions, the ques- 
tion was, whether this charitable disposition, * with the [* 25] 
exception of the house, could be supported ? 

The Attorney General, [Hon. Spencer Perceval], Mr. Piggott and 
Mr. Richards) for the Information, contended, that this case ought 
to go to the Master to consider of a scheme ; insisting, that, if the opin- 
ion of the Court should be, that the disposition of the books was so 
connected with that of the house, that they must fail together, yet, 
under the other part, the general direction for charitable purposes, it 
may be supported. Certainly, where the principal part affects land, 
and the other is a mere accessory to that principal, as the case of 
alms-houses, and a provision for annuities to the persons inhabiting 
them (1) or a chapel, and a provision for the salary of the minister, 

(1) AnU, The Momeu General v. ffkUduurdi, vol ill. 141; Orieves v. CaaCf 
I 54a See the note, 554. 

VOL. X. 2 
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the second object, so necessarily dependent, must fall with the prin- 
cipal : but it is inverting that to say, that, where the accessary is bad, 
the principal shall fail. The object in giving this house was only lo 
accommodate the charity to a certain degree by supplying a place to 
keep the books in. But that is by no means of the essence of the 
charity ; or so connected with it, that the charity can be affected by 
the fate of that subsidiary purpose. That both are directed to the 
same object is not sufficient. The purpose of promoting Christian 
knowledge is good : and in The Attorney General v. The City of 
London (1) directions were given for executing that charity, after 
the Independence of America was acknowledged. The object of this 
testatrix was the established Religion ; and your Lordship will control 
the discretion of the trustees with reference to that object. 
[• 26] * Mr. Romilly, Mr. Fonhlanque^ and Mr. Cullen^ for the 

Defendants. 
The Lord Chancellor Eldon. — The testatrix clearly thought, 
the charity might be discontinued before the death of the per- 
sons she intended to live in the house. As far as she speaks of 
the house, she meant, the books and tracts should be deposited and 
taken care of in the house for the purpose of the charity, while 
any of the parties lived, if the charity so long subsisted ; and after 
their deaths that so much of the furniture as was not worn out 
should be sold for the purposes of the charity ; from which it seems 
she meant the charity should be maintained, as long as her property 
would support it. Her declaration is general, that Jones's properly 
was given to her for charitable uses ; though upon the Report, no 
doubt can be entertained, that this particular charity was meant. 
The establishment of a school of this sort involves circumstances, to 
be looked at with great jealousy : conducted under no authority : 
the school-master appointed under the sanction of no license : the 
nature of the books, beyond Bibles and Testaments, not at all ascer- 
tained ; and the residence of persons sent to different parts, regulat- 
ed upon a system directly contrary to the establishment of this coun- 
try ; which gives the' School-master a connection with the place for 
life. When we know also the actual use, that is made of itinerant 
preachers, especially allotting to each of them a temporary residence, 
that makes them more mischievous than they would be without such 
a system, a great deal is to be guarded against, before the Court can 
establish, and give its countenance to, the plan. But if no other ob- 
jection can be made, it is very difficult to say, there is not to be 
found in the Will enough to show the general intention 
[*27] and charitable * purpose of promoting Christian knowl- 
edge ; and it would not be difficult to decide, whether this 
system is to be permitted to go on under no other checks than it 
provides ; or, whether this Court looking at the object of the institu- 
tion, would secure that object by applying those guards and checks, 
which the law applies to interests of a similar nature. 



(1) 3 Bro. C. C. 171. 
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In the way of that general question I know no ease except that, 
which I shall always speak of as great authority on account of the 
Judge, by whom it was decided. I mean the case of Browne v. 
YeaU (1) ; in which Lord Thurlow's opinion was, that the testator, 
not having given this Court more of specific direction as to the na- 
ture of the books, to be purchased and circulated, than that they 
were to be such as may have a tendency to promote the interests of 
virtue and religion, and the happiness of mankind, had not given 
direction enough ; and therefore Lord Thurlow held the next of kin 
entitled. If this was that very case, I should certainly feel myself 
bound to follow that decision. But this, independent of the peculiar- 
ities belonging to it, is very diflferent ; and if that Will had speci- 
fied Bibles and Tesfaments, the Court could not have refused to ex- 
ecute that purpose. If therefore there was nothing more in this 
Will, I should be bound to say, that, whether there is more or less 
objection to the words " other religious Books and Tracts," there ia 
a denotation of a religious purpose, to which the fund may be ap- 
plied, witli an option, how it should be applied ; and I must execute 
one term of that option. 

The next objection is, that the testatrix contemplated a charity, 
that was to have continuance ; and did not mean, if it 
• was not to have continuance, to devote it to any chari- [* 28] 
table purpose whatsoever. But upon the whole she con- 
templated the two events ; that it might or might not have continu- 
ance ; and when the charity subsisted upon voluntary contributions, 
of necessity it could last only while the subscriptions lasted ; and 
the testatrix meant, looking to the continuation of the subscriptions, 
but knowing, they might fail, that, as long as her personal estate 
would supply the purposes of this charitable institution, so long it 
should be applied. That therefore is no objection. I am also of 
opinion, that there is expression enough in this Will to compel me 
to say, that even if that charity had not continued, and she meant, 
it should be applied to that, she yet meant more ; and has provided 
for charitable purposes, that might or might not be connected with 
that charity ; and the distribution of books for the promotion of 
Christian knowledge is expressed so, that it appears, she did not 
mean her purpose to fail, if the particular mode of promoting Chris- 
tian knowledge by this plan as to Welch schools did not take effect. 
There is enough therefore to compel me to say, that even if those 
charities had ceased, this property must be applied to the charity, 
to which she was adverting. If it were otherwise, it would be very 
difficult to say, it should not be applied to charity ; that is, that a 
discontinuance of the charity, operated by her own act, would au- 
thorize her to take the personal property of the testator; which 
she ought to have applied to give continuance to the charity, as long 
as it could continue. 

(1) Stated ante, vol. vii. 50, in the note to Moggridge v. ThackwtU^ where all 
the authoritiefl on this subject are considered. See the note, vol. i. 469. 
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The next consideration is, whether upon the whole taken togeth- 
er, this charity, of whatever nature, is so engrafted into, connected 
with, and placed upon, an establishment in real property, that the 
charity cannot subsist, as the real estate is so given. I was 
[* 29J originally, * when I diifected the reference as to the nature 
of the Welch Charity, of opinion, that was not the case; 
and I am still of opinion, that it is not necessarily to be executed in 
that house. First, that house she meant should be subservient to 
the distribution of her books : but it is not necessarily connected 
with her purpose ; for the Will contemplates the time, when the 
Charity might continue, and the house might be no longer applica- 
ble. Next, contemplating the circumstance, that the Charity might 
not continue, she meant to give her property, generally to charitable 
purposes, connected with a scheme for the promotion of Christian 
knowledge. Upon the whole therefore, there is not enough to bring 
it within the authority of those cases, where, the principal devise of 
the land having failed, the bequest of the personal property is so con- 
nected with it, that it must fail too. There is enough in this Will 
to give the personal property to charitable purposes, connected with 
the plan of promoting Christian knowledge. 

They must therefore propose a scheme ; regard being had, as (ar 
as reasonably and properly may be, to that species of charity, which 
appears to have been in the contemplation of the testatrix at the time 
of making her Will, denominated " The Welch Charity ; " and the 
Master will fail in executing the purpose of the Court, if he does not 
attend to the circumstances, how far it is necessary to place checks 
upon such an institution, for the purpose of making it conformable 
to the establishments of the country ; as they provide for the propa- 
gation both of religion and learning. An unlicensed school would 
not be consistent with that view, which this Court ought to take of 
such an institution, carrying it into eflfect, in the execution of such a 
plan. 

With respect to demses which are void under the Statute of Mortmain, see, 
ante, the notes to Chieves v. Case, 1 V. 548. And as to charitable bequests, with the 
application of the doctrine of cypres to such bequests, see notes 3, 4, to 7%e ^t- 
tomey General v. The Haberdasker^ Company^ 1 V. 295 ; and notes 4, 5, 6, 7, and 9, 
to Moggndge v. ThackweU, I Y. 464. 
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THOMSON V. THOMSON. 

[1804, JuiT 11.] 

Order on motion and consent, that a peution of appeal from the Rolls may he 
withdrawn (a). 

The Plain tiff appealed from the decree (1) at the Rolls. 

Mr. CoXy for the PlaintiflT, moved, thai the Plaintiff may be at lib- 
erty to withdraw his petition of appeal ; stating, that the parties had 
come to a compromise ; but expressing some doubt, whether this 
was the proper course. 

Mr. Abercrombyy for the Defendant, consented. 

The Lord Chancellor [Eldon] granted the motion upon the 
consent. 



STUBBS V. . 

[1804,JULT11.] 

Upo.n a decree, taken by default of the Defendant at the hearing, the evidence is 
not to be entered as read. 

The Defendant making default at the hearing, the Plaintiff in the 
usual way took such decree as he could abide by : but, desiring the 
evidence to be entered as read, the Register objected ; stating the 
practice to be, not to enter the evidence as read ; as there can be no 
appeal against a decree so taken. 

The Lord Chancellor [Eldon] said, he would abide by the 
practice ; and ordered, that the evidence should not be entered as 
read. 

When a cause is called on, if no defendant appears, the plaintiff, on producing 
an affidavit of the service of the subpana, to hear judgment (aa to the service of 

which see, ante, the note to Jackson v. , 2 V. 417), will be entitled to a decree 

nisij provided he also is prepared with an office copy of the defendant's answer, 
signed by the six clerk, to show that there is actually a lis eanUstaia in the cause : 
for this purpose, however, it is sufficient to read merely the title to the answer and 
the formal words of introduction : Hcdsey v. Smithj Mosely, 186. The plaintiff 
will then be entitled to draw up such a decree as be can abide by ; and, afxer that 
decree is passed and entered, he should sue out and serve upon the 'defendant, or 
upon one of his family at his dwelling-house, a subpttna to show cause against the 
decree: Lander v. fVhiimort, 2 Dick. 496. If the defendant submit to the decree, 
tiie plaintiff, upon an affidavit of service of the siihpcsna to show cause, and upon 
producing a certificate from the register that no cause is shown, may obtain an 
order of course for making the decree absolute : but, if the defendant intend to 
show cause against the decree, a petition must be presented on his part, praying 
that, upon payment of the costs incurred by his default in not attending the hear- 

(a) 2 Madd. Ch. Pr. (4Ui Am. ed.) 575 ; 2 Smith, Ch. Pr. (Am. ed.) 30; 1 Bar- 
hour, Ch. Pr. 412, 413. 
(1) jftite,vol.vii.470. 
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ing, the cause may be again set down ; which petition will be granted os of course; 
when, upon payment of the taxed costs, the defendant will again stand rectus in 
curiOf and in all respects in the same situation as if he hod appeared at the original 
hearing^ : ATorris v. ^orrisj 1 Cox, 183 : and, as the evidence must then be gone 
into, this is a sufficient reason why it should not be entered as read at the time of 
making the decree nisL Moreover, against a decree nisi for default of appearance, 
no appeal lies ; for it is the defendant's fault if he does not cause the decree to be 
made complete and absolute, or to be discharged, by offering to show cause : 
Baxter v. Wilson^ 2 Atk. 152. Afler such a decree is made absolute, the defend- 
ant will be allowed to have the cause reheard, on terms ; Cunningham v. Cunning- 
ham^ Ambl. 92 ; S. C. 1 Dick. 145 ; Kinsay v. Kinsayy ibid : Attorney General v. 
Brooke, 3 Meriv. 698. Even if the defendant, after setting down the cause, in 
order to show cause against it, again makes default, still, when the decree is made 
absolute, he will not he refused a reheaHng, upon terms: Hankmtx v. OcarrtU^ 
1 Dick. 109. If the plaintiff do not appear when his cause is called on, on affida- 
vit of the service of the subpana to hear judgment, the bill will be dismissed witli 
costs: but, without the production of such affidavit, the cause is merely struck out 
of the paper, and no costs are griven. A cause may be set down for bearing by a 
defendant, as well as by a plaintiff, and the suhpana to hear judgment must be 
sued out, and served, by the party who sets down the cause; this distinction, how- 
ever, has been taken, when one of two or more defendants sets down a cause, he 
need only serve the plaintiff witii a suhpana to hear judgment^ and the plaintiff 
must serve the process on the other defendants : Clarke v. Dunn, 5 Mad. 474. If 
a cause abates afler a subpitna to hear judgment has been served, and a bill of 
revivor is filed, no new subpana to hear judgment is necessary : Bray v. If oocfran, 
6 Mad. 72. 
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Abatement by the marriage of a female Plaintiff in a bill of discovery afler An- 
swer. The Defendant cannot have the costs (a). 

Mr. Wooddeson, for the Defendant to a Bill of Discovery, moved 
for the costs. 

Mr. Roupell, for the PlaintiflT, objected, that the Plaintiff, who, 
when the bill was filed, was ^feme sole, having married, the suit was 
abated ; and could not be revived for costs, observing, that if execu- 
tion was taken out for the costs, it must be in her maiden name ; 
and there is no such person ; and the husband could not be liable ; 
being no party to the suit. 

The Lord Chancellor [Eldon] inclined against the objection ; 
but directed a search for precedents ; and afterwards upon the case 
of GoiM V. Barnes (1) held the objection good, and refused the 
Order (2). 

As it seems the costs of a bill of discovery are lost when, afler the defendant has 
put in an answer, the suit becomes abated by the marriage of tlie plaintiff, who 
when she filed the bill was o^feme sole ; care should be taken to move for the costs 

(a) See 1 Barbour* Ch. Pr. 675, 676 ; 1 Smith, Ch. Pr. (Am. ed.) 518. 
(1 1 Dick. 133. 

(2) Mr. Beames in his Summary of the Doctrine of Courts of Equity with res- 
pect to Costs, 34, 101, 198, 9, states from the Register's Book, that there is w 
VOL. X. ♦S 
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the instant the commission is returned, for the defendant then becomes entitled to 
them : see the note to Hewarl v. SempU, 5 V. 86. As to the doctrine of revivor 
for costs, see the note to Morgan v. Scudaviore, 2 Ves. 313. 



BAX V. WHITBREAD. 

[Rolls.— 1804, July 12.] 

Appointment of 100/. South Sea Annuities to one child, and 2400/. the residue 
of tJie fund, to the other, those being the only objects of the power, not illu- 
sory (a). 

Br settlement, previous to the marriage of William Caslon with 
Elizabeth Cartlitch, it was declared, that 2500Z. Old South Sea Annu- 
ities, the property of Elizabeth Cartlitch, should be vested in trustees, 
in trust, after the marriage, to permit William Caslon, during his life, 
to receive the dividends, &c. ; and after his decease, in case the said 
Elizabeth should survive him, for her in the same manner, and after 
the decease of the survivor, or in their life-time, if they or the sur- 
vivor, should direct by deed, &c. that the trustees should 
assign, apply and dispose of, the capital, and the *divi- [*32] 
dends, &c. unto and amongst all and every the son and 
sons, daughter and daughters, of William Caslon and the said Eliza- 
beth, and the child or children of such sons and daughters, in case 
any of them should be then dead, leaving issue, in such parts, shares, 
and proportions, and at such time or times, and in such manner as 
William Caslon and the said Elizabeth, during their joint lives, or as * 
the survivor, by Will or Deed, with two witnesses, should appoint ; 
and for want of such appointment, equally between all and every 
the children, who should attain the age of twenty-one, or being 
daughters, being married ; and all and every their grand-children, or 
other issue, lawfully to be begotten, then living, descendants from 
any such their children, then dead, who should live to attain that 
age ; or, being females, being married : such grand-children, or re- 
moter issue, to be entitled equally and proportionably between them ; 
as the parents would, if living ; and if there should be but one child 
at the death of the survivor of the husband and wife, to that one, 
his executors, &c. ; and, in c^se there should be no issue, to the sur- 
vivor of the husband and wife, his or her executors, &c. 

* 

Order to the effect stated in Dickens : on the contrary there are two Orders ; one 
for setting down the plea to the bill of revivor, the second for reviving, the plea 
being over-ruled ; concluding therefore, that Dodson v. Juda rests, not upon 
Gould v. Bamts, but upon this ; that until revivor the Defendant could not be 
heard : and he could not revive for costs merely. [1 Smith, Ch. Pr. (Am. ed.) 
517, 518.] 

(a) As to illusory appointments, see Kemp v. Kemp, ardt^ 5 V. 849, note (a) ; 
2 Williams, Executors, (2d Am. cd.) 1019, 1020; 4 Kent, (5th ed.) 343, note; 
Vdnderzee v. Mom, anU^ 4 V. 771, note (a); Pocklinsrton v. B/ivne, 1 Bro. C. 
C (Am. ed. 1844,) 450, 451, notes; Sugden, Powers, (4th Lond. ed.) 491, et geq. 
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The issue of the marriage was two sons, William and Henry. 
William Caslon, the father, died before any appointment. Henry 
Caslon, in 1785, married, and died in the life of his mother, leaving 
issue one child, Henry. In 1792, William Caslon, the son, became 
a bankrupt ; and, in 1795, he obtained his certificate. 

Elizabeth Caslon by her Will, dated the 2d of May, 1794, and 
executed, as required by the settlement, reciting the settlement, &c. 
directed and appointed, that the trustees should immediately after 
her decease transfer, &c. the stock and dividends unto and between 
her son William Caslon, and her grand-son Henry, in ^ 
[* 33] * the shares and proportions, and at the times and in man- ' 
ner after mentioned ; namely, the sum of lOOZ., part of the 
said capital sum of 2500/. Old South Sea Annuities, and the interest, 
&c. to accrue after her death, unto her son William, his executors^ 
&c. within three months after her decease, to and for her own use 
and benefit ; and the sum of 2400/. residue thereof, with the inter- 
est, &c. unto her said grand-son Henry, when he should attain the 
age of 21, to and for his own use and benefit absolutely. 

The bill was filed by the assignees under the Commission against 
William Caslon ; praying, that the appointment may be declared 
illusory and void ; and that the Plaintiffs, as assignees under the 
Commission, may be declared entitled to a moiety of the stock, &c. 

Mr. HoUUt and Mr. W, Agar, for the Plaintiffs. 

Mr. Romilly and Mr. Homey for the Defendants, were stopped by 
the Court. 

The Master op the Rolls [Sir William Grant], referring to 
his decision in Butcher v. Butcher (1), held the appointment not illu- 
sory ; and decreed accordingly (2). 

With respect to the general question, what is to be deemed an illusonr execu- 
tion of a power of appointment, see, anlt^ notes 3, 4, to Hoekky v. Mauiey, 1 V. 
143 ; the notes to Boyle v. The Bishop 6/ PeUrhorouf^h, 1 V. 299 ; and the note to 
Butcher v. BuUJier^ 9 V. 382. That the- Court of Chancery will never suffer a 
power, coupled with a trust, to be disappointed bv the failure or negligence of the 
donee of such power, see note 4 to Brown v. Higgs, 4 V. 708, with the farther 
references there given. 

ri) Ante, vol. ix. 382; 1 Ves. & Bea. 79. 

^2) See the judgment of the Lord Chancellor, affirming the decree, post, vol. 
xvi. 15 ; and the note, ante, I 310, Boyle v. The Bishop ofPeterhorovgK 
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PERRY V. PHILIPS. 

[1804, July 14, laj 

A FiiTAi. decree, upon a sum ascertained, is equal to a judgment: but a mere de- 
- cree for an account of the PlaintifTs demand, and of the personal estate come 
to the hands of the Defendant, with a mere direction for payment out of the re- 
sult of that account, does not prevent the executor paying a judgment (a). 

The PlaintifTs claimed under a general devise and bequest, by the 
Will of Joseph Tolson Lockyer to his wife, the Plain tiff Maria Perry, 
and under the Will of John Lockyer, the elde^r ; which Wills, are 
stated in the former reports of this cause (1). 

By a decree, made in 1795, accounts were directed of the personal 
estate of Samuel Smith, one of the executors of Thomas Lockyer, 
and of the personal estate of Thomas Lockyer, come to the hands of 
Mary Smith, his administratrix de bonis non. 

By another decree, made on the 31st of July, 1798, the cause 
coming on for farther directions, the Master was directed to carry 
on the account of the personal estate of Thomas Lockyer, received 
by the Defendant Mary Smith, or any other person by her order, or 
for her use. An account was directed of the personal estate of 
Thomas Lockyer, come to the hands of the late Defendant Samuel 
Smith, &c. ; and it was ordered, that what should be found due 
upon that account should be answered by the Defendant Thomas 
Smith, his executor, out of Samuel Smith's personal estate, which 
had come to the hands of Thomas Smith, &c. with liberty to state 
any matter specially ; and that the Master should carry on the ac- 
count of the personal estate of Samuel Smith, received by Thomas 
Smith, &c. reserving farther directions. 

*The Master's Report stated, that Samuel Smith was [*35] 
at his death indebted to Lockyer's estate to a greater 
amount than the whole of Samuel Smith's personal estate ; and 
there was due -from his executor Thomas Smith, on account of 
Samuel Smith's personal estate, a final balance of 3022/. 155. 9d. 

Exceptions vvere taken by the Defendant Mary Smith to the Mas- 
ter's Report for disallowing payments by her, as executrix of her late 
husband Thomas Smith, amounting to 1547/. 18;. 2 J. . 

Mr. Romilly and Mr. Leach, in support of the Exceptions. — This 
case cannot be distinguished from Smith v. Eyles (2). Upon that 
authority the decree, directing an account of the personal estate of 
Lockyer, come to the hands of Samuel Smith, cannot amount to a 
judgment. Neither can it upon principle ; for the preference of a 

(a) See 1 Story, Eq. Jur. § 545, << ieq. ; Mr. Hovenden'a note (7) to Perry v. 
Phelips, ante, 1 V. 256; PaxUm \\ Douglas, ante, 8 V. 520, note (a); Brooks 
•V. Biynolds, 1 Bro. C. C. (Am. ed. 1844,) 183, note (2), 185, note (5); Rush v. 
lEf^s, ante, 4 V. 638, note (a); 2 Williams, Executors, (2d Am. ed.) 757-759; 
2Stbry, Eq. Jur. §890. 

(1) Wnlc,vol.iv. 108; i. 251. 

(2) 2 Atk. 385. 
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judgment creditor is upon the ground, that the debt is ascertained. 
But a decree to account ascertains no debt. 

Mr. Richards and Mr. Hall, for the Report. — ^Generally, a decree 
to account does not give a preference. But this is a decree for pay- 
ment. The decree of 1798 directs, that Thomas Smith shall an- 
swer out of the estate of Samuel Smith, possessed by Thomas, what 
Samuel had possessed of Lockyer's personal estate. That is a posi- 
tive decree for payment of something in all events. There have 
been various decisions, that a decree is equal to a judgment. 
Morice v. The Bank of England (1) is the great case upon this sub- 
ject ; and is tlie specific case now before your Lordship. Some de- 
mands were unascertained ; depending upon accounts ; and yet the 
decree gave a preference over a subsequent judgment. 
[*36] *The distinction is, where there are mutual demands; 
and it is uncertain on which side the balance will turn ; 
and that appears to have been the nature of the decree in Smith v. 
Eyles ; a mere decree for an account, debtor and creditor, upon the 
transactions between them ; and it was uncertain how the balance 
might be. That case therefore has no resemblance to this ; in 
which the balance is all on one side ; and though the demand is not 
absolutely ascertained, it is ascertained, who is debtor, and who 
creditor. In the late case of Jones v. Jukes (2) it was held, that an 
administratrix cannot be allowed payments made after a decree to 
account. As to the elTect of filing the bill, there are cases both 
ways : some holding, that the appearance makes the Defendants 
amenable to the Court, and the jurisdiction attaches ; so that they 
shall not make payments different from what that Court would 
direct. 

Mr. Romilly, in reply. — In Smith v. Eyles Lord Hardwicke sup- 
poses the case now before the Court. This decree is not, that when 
the balance is ascertained, Thomas Smith fehall pay: it is merely 
a declaration, that he is bound to answer what came to the hands of 
Thomas Smith out of Samuel Smith's assets ; directing an account, 
and reserving farther directions. That therefore is not a decree, 
upon which, as soon as the Report was made, a writ of execution 
could be taken out, without coming to the Court for a final decree. 
The whole turns upon that. Lord Hardwicke says (3), *^ Upon a 
decree quod, computet^ it docs not pass in remjudicaicm, till the final 
decree." The common course of a decree for an account against an 
, executor is a declaration, that he is bound to answer. 
[*37] *It has never been decided, that after a bill filed the ex- 
ecutor cannot pay ; except in Darston v. Lord Orford (4) ; 
which decree was reversed. The only effect of bringing an action, 

( 1 ) For. 217 ; 3 P. Will. 402, n. -. 4 Bro. P. C. 287. 

(2) AnUn vol. ii. 518; see Rush v. Higzs, iv. G:^; Paxion v. Dou^^«, viii. 520 ; 
Gilpin V. Lady Soidluimpton, postf xviii. 4G9; and the cases collected in the note, 
1 Sch. & I^f. 2<)9. 

(3) 2 Atk. 387. 
(4)3P.Wm9.401,n. 
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or filing a bill, is notice, and the Defendant at law may after the 
action brought, and before plea pleaded, prefer creditors, but not 
after plea : the issue being, whether he has fully administered at the 
time of the plea. 

The Lord Chancellor [Eldon]. — ^The case of Smith v. Eyles has 
been frequently the subject of observation. I will look into some 
manuscript notes of it. But this decree seems only for an account of 
the personal estate of Lockyer, possessed by Samuel Smith ; and 
declaring, that the debt, when ascertaiped, is to be paid out of the 
estate of Samuel Smith, come to the hands of Thomas Smith. 
Then an account is to be taken of both estates ; and, till that ac- 
count is taken, how can it be said, there is not an account on both 
sides ? 

July IGih. The Lord Chancellor [Eldon]. — The question is, 
whether the Master has done right in disallowing these payments, 
regard being had to the effect of the decree of July 1798. It is ex- 
tremely clear, that there was for a considerable time a struggle in 
this Court, before they decided, that decrees of this Court were equal 
to judgments at law. But that seems to have been very well settled 
about the time of Morice v. The Bank of England; which was 
decided both in this Court, and in the House of Lords ; and has 
been followed in subsequent cases. That case is remarkably well 
reported in Brown's Parliamentary Cases. Four bills were 
* filed by creditors. The first was filed by the daughters [* 38] 
of Morice against his administratrix ; and they stated by 
the bill the amount of their demands. The circumstances must be 
particularly attended to, in order to render these causes intelligible. 
The answer admitted the amount of that demand ; and the decrees 
in that suit and the others against those, who brought the appeals to 
the House of Lords, were decrees, ordering payment of sums liqui- 
dated by the statement in the bill and the admission of the answer. 
That was not therefore merely the case of a decree to take an ac- 
count : at least tlic principle, upon which it went, particularly in the 
House of Lords, was, that it was a decree to pay a sum of money, 
liquidated by the original decree itself. That such was the ground 
is very clearly to be collected from what is stated in other cases, and 
the very able reasons given upon the appeal in the House of Lords 
by the Counsel against the decree ; for they take the distinction be- 
tween a decree quod computet, and a final decree ; and insist, that 
the decree appealed from was only a decree quod computet ; and 
there seems to have been some reason for it ; unless you say, though 
the whole demand is not ascertained, yet so much as was confessed 
to be due, ought to be considered as ascertained ; and it is remark- 
able, that the Lords go upon the ground, that it was not a decree 
qtu>d computet ; but, finally, they direct a deduction even out of the 
sums stated in the bill and admitted by the answer ; for the decree 
was taken for the sum stated by the bill, and admitted without dc- 
duciion ; and the interest was directed to be calculated ; and finally 
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the creditors appealing had this variation of the decree ; namely, a 
direction to the Master to see, what allowance should be made out 
of the demand of the Plaintiffs, the daughters, in respect of their 

maintenance and expenditure incurred regarding them. 
[* 39] It is extremely clear ♦ from several cases, that the decision 

of that cause went upon the ground, that the original de- 
cree was to be considered final. In Ferrers v. Shirley, upon the 15th 
of March, 1738, from a note of Mr. Brown, a considerable practitioner 
in this Court, a judgment subsequent to a decree for an account was 
preferred ; and the circumstance, that there was a report prior to the 
judgment was not sufficient to give a preference : but upon the Report 
some decree must be made. An attempt has been made to distin- 
guish Smith V. Eyles, by endeavoring to make out from the lan- 
guage of the Report, that there were mutual accounts ; and the dec- 
laration was for payment of the balance. But upon the Report in 
Atkyns that could not be the case. According to Mr. Joddrell's 
note, the principle is, that, if under the bill against the executor I 
send it to the Master to compute what is due, until the Report, and 
an order upon that Report to pay, non transit in rem judicatum (1). 
In Martin v. Martin (2) it was so understood ; attending to the lan- 
guage of Lord Hardwicke; that <Mf the decree is first obtained, the 
Court will then restrain ; which was the ground of tlie case of Mor- 
ice V. The Bank of England ; for had not the creditor, who sued in 
this Court, obtained a decree first, and the quantum t)f the demand 
been thereby ascertained, the Court would not have interposed by 
injunction against the other creditors, as it did." 

In Brooks v. Reynolds (3) residuary legatees brought a bill to clear 
the fund, for payment of tne creditors, &c. and after a decree an in- 
junction was sought by the executrix against persons suing at law ; 

and it was very strongly contended, and colorably, that, 
[*40] *the decree, being upon a bill by residuary legatees, 

and no judgment for any creditor, whose demand was li- 
quidated by such a decree, the principle of the Court did not author- 
ize an injunction. But liOrd Thurlow in that case, and in Kenyon 
V. Worthington (4), seems to have altered a little the principle, upon 
which these injunctions went ; for originally they were granted upon 
this ground ; that, where a bill was filed by a single creditor, and he 
proved his debt, and had a final decree, the Court considered that 
as equal to a judgment ; as being bound to maintain its own proceed- 
ing ; and feeling it necessary to protect the executor in obeying the 
exigency of that equitable judgment ; which could not be made mat- 
ter of a valid plea at law. 

The next class of cases is, where creditors are suing for themselves 
and all other creditors : they prove their own demand ; which may 



(1) Sec Thompson v. Granty 4 Madd. 438. 

(2) 1 Ves. 211 ; see p. 2ia 
3) 1 Bro. C. C. 182. 

(4) In Chancery, 13th March, 1785; 2 Dick. 0C8. 
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be considered a judgment for that ; and in Douglas v. Chy (1), Lord 
Camden said, that until decree any creditor may proceed at law ; but 
after the decree this Court considered it as much available to any 
creditor, and as to all, who came in, as if all had obtained judg- 
ment. The contrary was strongly contended in Brooks v. JRcy- 
noUs : but Lord Thurlow said, it was quite sufficient to maintain the 
jurisdiction, that this Court had itself taken administration of the 
assets ; and, where once a decree is made, final, or not, (for he puts 
it so, particularly in Kenyan v. fVorihingiofiy that it is not necessary 
it should be final) from the inextricable difficulty to the executor, if 
this Court calls upon him to administer in this Court, and creditors 
call upon him to administer out of it, and referring to Martin v. Mar- 
tiny where Lord Hardwicke would not permit creditors to 
proceed after a decree, in all cases, where the Court* has [* 41] 
itself taken administration of the assets, an injunction 
ought to go. 

But a mere decree for an account of the demand of the PlaintiflT, 
and of the personal estate come to the hands of the Defendant, with 
a mere direction for payment out of the result of that account, is 
not a decree to prevent the executors paying a judgment. There 
must be a report, and a final decree upon it. Upon these grounds 
therefore these judgments were well paid, as against the original 
. decree ; and the exceptions must be allowed. 

See, ante, the notes to 5. C. 1 V. 251. 



FINCH V. SQUIRE. 

[Rolls.— .1804, July 16.] 

Mo!T£T, secured by assignment of the Poor rates and County rates, is within the 
statute 9 Geo. XL c. 36; and therefore cannot pass under a bequest to a 
Charity (a). 

Under the decree in this cause for an account of the personal 
estate of the testator, it appeared by the Master's Report, that part 
of the personal estate was lent upon security of the poor rates and 
county rates, for building a gaol, under Acts of Parliament, giving 
autliority to borrow money, and assign tl)c rates, for that purpose. 

The testator by his Will, executed in the presence of three wit- 
nesses, gave and bequeathed the interest, &c. of the residue of his 
personal estate to his wife for life ; and after her decease, he gave 
the residue of his personal estate to his daughter for life ; and if she 
should depart this life under the age of twenty-five, leaving no law- 

(1) In Chancery, 21st Feb. 1767; 1 Dick. 293. 

(a) As to this point, see 2 Williams, Executors, (2d Am. ed.)777, 778 ; Ram on 
Assets, p. 349, 350. 
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ful issue of her body, he gave and bequeathed all the said residue of 
his personal estate to the Defendant Squire ; upon trust, 
[* 42 j to pay the same to the * treasurer for the Society for pro- 
moting Christian knowledge. 

The Plaintiffs, the treasurers of that Society, claimed the money 
secured upon the poor and county rates, as personal estate. 

Mr. Richards and Mr. Finch, for the Plaintiffs ; and Mr. Mitford, 
for the Attorney General [Hon. S. Perceval], — The question is, 
whether the poor rates savor of the realty, so as to be within the 
Statute (I). These are securities, by way of charge or incumbrance 
under special Acts of Parliament. The rates, as received from time 
to time, become security for the money advanced : in the nature of 
a personal pledge ; the interest to be paid from time to time. It is 
not by fair construction to be considered a security upon land, or 
within the mischief. The poor rates are only a personal aid, and 
the county rates only a part of the poor rates, it will be said, this 
is witliin the cases, Howse v. Chapman (2), Knnpp v. Williams (3), 
and BucJceridgc v. Ingram (4). In the case last mentioned the 
navigation tolls were made realty by Act of Parliament ; and if that 
had not been so, they would have been realty from their nature. 
Navigation and turnpike tolls are paid in respect of the passage over 
the land ; and the remedy is by Assize. There is nothing of that 
sort in this case ; the remedy is a Warrant of Summons, followed 

.by Distress ; clearly a personal remedy. 
[* 43] Mr. RomiUy and Mr. Steele, for the next of Kin.—* The 

disposition of Courts of Justice is to give an extensive con- 
struction to this Statute ; to comprehend property, that partakes in 
any way of the nature of real estate. This is not a personal secu- 
rity by any one ; but is merely a mortgage of the rates. No person 
would be liable upon the security. The only resort is to the rates 
themselves. They are levied under the Statute (5) of Elizabeth 
upon all lands, tenements, tithes, manors, and hereditaments of every 
description. If there is real property, the circumstance, that they 
are also to come out of personal property, is not sufBcient. It is 
very difRtult to distinguish Knapp v. Williams from this case. No 
land was there to be resorted to. The mortgage did not include 
the toll-houses ; and though Lord Rosslyn is represented to have 
said, an Assize would lie, that opinion is expressed with doubt ; and 
certainly the case was not decided upon that ground. This is in 
nature of rent issuing out of land. The remedy is by distress : the 
mode of recovering all rent-charges. It cannot be said, the poor- 
rates do not affect land. The course is to estimate the value of the 
land, tithes, &c., and the party is rated in respect of that : not upon 
his personal ability. 



(1) Stat 9 Geo. II. c. 36. 

(2) Ante, vol. iv. .542. 

(3) ^nte, vol. iv. 430, n. 

(4) MU, vol. ii. 652; see die note, 284. 

(5) Stat 43 Eliz. c. 2. 
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Mr. Richards, in reply. — According to the nature of the poor- 
rates, every man is to be assessed in proportion to his visible prop- 
erty. If he has land, he is rated in proportion to that. But the 
duty does not issue out of land ; though the amount is to be ascer- 
tained with reference to the property real aijd personal. It is not 
like rent, merely because the remedy is the same. It is difficult to 
answer the objection, how these securities are to be made available. 
No direct remedy is given by any of these Acts. Tliey 
♦ give authority to borrow money, and to assign over all or [* 44] 
any part of the poor-rates. The Act directs the sum 
assessed upon the parish to be raised by taxation of every inhabit- 
ant; a personal tax. The remedy of distress is given merely as 
being a speedy remedy. 

The Master or the Rolls [Sir William Grant]. — There is no 
solid distinction between money borrowed upon such a security as 
this, and money borrowed upon turnpike tolls. It is difficult to 
show, that a charity by taking money borrowed upon the latter 
security takes aay interest in land. Those tolls arc duties imposed 
by Act of Parliament upon passengers, in respect of their passage 
along the road. The right to collect those tolls gives no direct in 
terest in the land itself, though an interest in duties arising in con- 
sequence of a passage along or through tl;e land. The poor rates 
are made payable by those, who are occupiers of lands, tenements, 
and hereditaments. If a man is not occupier of lands, he pays 
nothing, unless he has other property : but if he has only land, he 
pays in respect of that. A very nice distinction was taken for the 
Plaintiffs, that the public make him contribute as having the land, 
not on account of the use of the land. That distinction is not very 
perceptible. In the one case the public calls for the duty on 
account of the passage along the land, that it may be laid out for 
the purpose of public advantage, thq repair of roads, and facilitating 
communication : in the otiier case they actually burthen the lands, 
by burthening the occupier with the duty, for other public purposes 
of convenience and advantage. It is true, they are not raised out 
of the land only : but by far the greatest part is raised out of the 
land ; for the land pays so much rent in consequence of the occu- 
pier being liable to the poor rates : otherwise the landlord 
would have more rent. So, all, that is paid * in respect [* 45] 
of the land, is got from the land, as much as rent arises 
out of the land itself. It is more properly to be said to arise out of 
the land, because it is in respect of the occupation, than the lolls 
for the mere privilege of passing. As to that part of the poor rates, 
that is raised out of the i)ersonal property, it cannot be distinguished. 
I cannot divide and apportion the security ; that so much is to be 
imputed to the produce of land ; and so much is from personal prop- 
erty. I must take the whole. They are so blended, that it is im- 
possible to distinguish them. If the consequence of their holding 
this security would he, that something real would go to the charity. 
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it must fail altogether (a). That ir the neeessary consequence ; for 
it must be the security, as it stands : that is, such a security as 
charges the poor rates in the mode and manner, in which they are 
collected. Therefore these securities cannot pass to the charity. 

See, anttf note 4 to Grieves ?. Case, 1 V. 548. 
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[Rolls.— 1804, July 20.] 

Maintenance allowed in the case of children and grand-children ; though the 
interests were contingent, with reference to the case of survivorship ; accumu- 
lation directed ; and no express authority for any application during minority, 
except for the younger children', surviving the eldest, in the event cf his death 
under twenty-one, without issue (6). 

The Court refused to make the order on Petition ; and directed a Bill to he filed (c). 

Maintenance not allowed out of legacies to children, given over in case of their 
deaths under twenty-one, without consent of the legatee over, [d) [p. 48.] 

Joseph Fairman, by his Will devised all his real estates to his 
eldest son Joseph in fee ; and gave lOOOZ. to his executors, in trust 
for his wife for life, and after her death for her children, share and 
share alike ; and he gave the residue of his personal estate to his 
thre^ younger children, share and share alike, to be paid to them at 
the ages of 21 or marriage ; and he directed, that his wife, so long 
as she should continue his widow, should receive the rents 
[* 46] of his * real estate and the dividends of his children's for* 
tunes during their minorities: and, if she should marry 
again his executors were directed to apply the rents of said estate 
and interest of the legacies, or such parts as they should think 
proper, for maintenance and education ; and accumulate what should 
not be so applied, to increase their fortunes. 

The testator died in 1794 leaving his widow and four children, 
Joseph, John, Samuel, and Elizabeth, infants, surviving. 

Joseph Fairman, the grandfather of the infants, by his Will, dated 
the 27th of November, 1799, devised all his real estates to his 
grandson Joseph ; and empowered hts executors to let the estate, 
and receive the rents during his minority, and lay them out in Gov- 
ernment Securities to accumulate, and to pay the same with the 
accumulation, to his grandson Joseph at the age of 21 ; and if he 

should die under that age, leaving issue, then to his issue ; and if 

T— 

(a) See note (fx) to JHiorney Gen. v. Slepnejfj aniCf 22. 

(6) See on this subject of Maintenance, Greemcell v. GreenweU^ anU^ .5 V. ISO, 
notes (a) and (fr) ; 1 Macpherson, Infants, (Lend. ed. 1B41,) ch. 22, p. 213, et seq. ; 
PetrCf ex pcnrte, ante,? Y.403f note (a). 

(c) 1 Macpherson, Infants, (Lend. ed. 1841,) 214, 215. . 

[d) 1 Macpherson, Infants, (Lend. ed. 1841,) 225, 231; 1 Smith, Ch. Pr. (Am. 
ed.) 657. 
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he should die under that age without issue, the testator gave the 
said rents to his other grand-children John, Samuel, and Elizabeth, 
equally at 21 ; and the interest to be applied for their respective 
uses in the mean time. He also gave to his four grand-children 
500/. each, to be paid at their respective ages of 21 ; and he gave 
the residue of his personal estate to his grandson Joseph, to be paid 
him at his age of 21 ; and he directed his executors to place out the 
several legacies in Government Securities, to receive and lay out the 
dividends from time to time in Government Securities for their res- 
pective benefits, until the said legacies should become payable ; and 
to be transferred to them with their original legacies ; and in case 
of the death of either of the infants under age without leav- 
ing lawful issue, the legacy and accumulations of the * de- [* 47] 
ceased to go to the survivors equally, share and share alike ; 
and to be paid or transferred to them respectively at the same time 
with their original shares ; and the dividends to be laid out in the 
mean time as aforesaid ; and if any of his said grand-children should 
die, leaving lawful issue, such issue shall be entitled to the deceased 
parent's share. 

Joseph Fairman, the grandfather, died in 1800. A petition was 
presented to confirm the Master's Report, approving a proposal for 
maintenance : but the Master of the Rolls directed a bill to be filed. 
The bill was accordingly filed on behalf of the infant grand-chil- 
dren, Joseph^of the age of 16 years, John 13, Samuel 10, and 
Elizabeth 15 ; praying, that the funds should be secured; and al- 
lowances for maintenance and education according to the Master's 
Report ; and that it may be declared upon the Will of the grand- 
father, that the interest of the legacies of 500/. each, given to the 
Plaintifis, and the interest of the residue of his personal estate, given 
to the eldest son, were applicable to the maintenance of the Plain- 
tifis during their minorities ; and that no accumulation thereof was 
to take place, till such maintenance had been provided for out of 
such interest. 

The Master's Report stated, that the clear rents of the neal estate, 
devised by the father of the PlaintifT, amounted to 40/. a*year ; and 
his personal estate produced 3000/. 3 per cent. Consolidated Bank 
Annuities ; and the rents of the real estate, devised by the grand- 
father to the Plaintiflf Joseph, amounted to 40/. a-year ; and he 
stated the amount of the residue of the personal estate, after invest- 
ing the legacies of 500/. above 16,000/. Bank Annuities ; and that 
the infants since the death of their father had been maintained, and 
educated by their mother ; who was still a widow. The 
* Master farther stated, that he approved the proposal for [* 48] 
the application of 250/. per annum from the death of the 
grandfather for the maintenance and education of the Plaintiff Joseph, 
out of his annual income, upward of 600/. ; and of 54/. per annum 
for the other children ; being the amount of the dividend upon their 
legacies from their father and grandfather, with the accumulation ; 
conceiving, that the intention of the grandfather was, that a proper 
vol*. X. 3 
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part of the interest should be first applied for maintenance ; and 
that there should be no accumulation till after maintenance de- 
ducted. 

Mr. Benyan for the Plaintiffs contended, that in the case of a con- 
tingent devise and bequest by the father and grandfather, the rents 
and profits might be applied for the maintenance of a child, other- 
wise unprovided ; and cited OreenweU v. ChreenweU (1), Cavendish 
V. Mercer (2), and Fendall v. Naeh (3). 

The Master of the Rolls [Sir William Grant]. — ^The Court 
has not done this, except where all the parties, who were to have 
maintenance, were equally interested. If there are three children, 
the property is given to one, and if he dies under 21 , then to the 
others, there is an equal chance of all attaining the age of 21. But 
if there is any legatee over, the Court has always taken the consent 
of that legatee. 

Mr. Benyqn observed, that in this case there is no legatee over. 

The Master of the Rolls [Sir William Grant]. — 
[ *49] * If the eldest son was to die, the younger children would 
have maintenance under the grandfather's will. Therefore 
they are not all equal here, as in the cases cited. My doubt was, 
whether it was ever done upon a petition, if the infant had not the 
absolute interest. It could be oqly upon this equitable ground ; that, 
if the Court would not interfere, the other children would be in just 
as bad a situation. '^ 

Make the Order (4). 

As to the cases in which an allowance may be made for the maintenance of in- 
fant legatees, see, anle^ notes 1, 2, 3, to CricktU v. Dolby, 3 V. 10. Though, in 
the principal case, the Court refused to make an order for maintenance on peftd'on, 
yet, it seems, it is only in cases of difficulty that it is necessaQr to have a bill filed 
for that purpose: Ex parte Mfeneough, 1 Jac. & Walk. 158; Ex parte Salter, 3 
Brown, .501 ; Ex parte MoutUfoH, 15 Ves. 449. See, also. Ex parte JfciWe, 11 
Ves. 604, in the course t)f which the principal case was particularly adverted to, 
and said not to be within the reasons upon which an allowance had been granted 
in former cases. 

(1) .^e,vol. v. 194. 

(2) jMe, vol. V. 195, n. 

(3j ^nte, vol. v. 197, n. ; Collins v. BlaMum, iz. 470. These cases have been 
much disapproved by Lord Eldon. See the note, ante, vol. iiL 12. 

(4) Maintenance allowed ; though the interest to accumulate, until the legatee 
attains twenty-one. StreUh v. WaHdns, 1 Madd. 253. 
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CARLOS V. BROOK. - 
[1804, July 23.] 

Examination after publication confined to general credit, and to facts not mate- 
rial to what is in issue in the cause (a). 

Not competent ev«n at law upon an examination to the credit of a witness te ask 
the ground of the opinion. The general question only is permitted; whether 
he is to be believed on his oath (6), [p, 50.] 

A MOTION was made by the Plaintiff to suppress depositiousy 
taken after publication, to the credit of a witness. 

Mr. Alexander and Mr. RamiUi/f for the Plaintiff, cited PurctU v. 
M'Namara (1). 

Mr. Richards and Mr. Owen, for the Defendant, opposed the 
Motion. 

The Lord CHANCEiiLOR [Eldon]. — ^I think, my opinion in Put" 
cell v. M^Namara was right. My opinion was this ; that the Court, 
attending with great caution to an application to permit any witness 
to be examined after publication, has held, where the proposition 
was to examine a witness to credit, that the examination is ^ 

♦ either to be confined to general credit ; that is, by pro- [* 50] 
ducing witnesses to swear, that person is not to be believed 
upon his oath ; or, if you find him swearing to a matter, not in is- 
sue \n the cause, and therefore not thought material to the merits, 
in that case, as the witness is not produced to vary the case in evi- 
dence by testimony, that relates to matters in issue, but is to speak 
only to the truth or want of veracity, with which a witness had spo- 
ken to a fact, not in issue, there is no danger in permitting him to 
state, that such fact, not put in issue, is false ; and, for the purpose 
of discrediting a witness, the Court has not considered itself at lib- 
erty to sanction such a proceeding as an examination, to destroy the 
credit of another witness, who had deposed only to points put in 
issue. In Purcett v. M^Namara it was agreed, that after publica- 
tion it was competent to examine any witness to the point, whether 
he would believe that man upon his oath. It is not competent even 
at law to ask the ground of that opinion ; but the general question 
only is permitted. In Purcell v. M'JSamara the witness went into 
the history of his whole life ; and as to his solvency, &c. It was 
not at all put in issue, whether he had been insolvent, or had com- 
pounded with his creditors : but, having sworn the contrary, they 
proved by witnesses, that he, who had sworn to a matter not in is- 
sue, had sworn falsely in that fact ; and that he had been insolvent 

(a) 1 Smith Ch, Pr. (Am. ed.) ch. 36, p. 398-400 ; 1 Barbour, Ch. Pr. 307, 308; 
2 Madd. Ch. Pr. (4th Am. ed.) 421-424 ; PurceU v. MWamara, mUe^ 8 V. 327, 
note (i\ and casra cited ; ffood v. Hammaion, anU, 9 V. 145. 

(6) See 1 Smith, Ch. Pr. (Am. ed.) 399, 400 ; 1 Barbour, Ch. Pt. 307, 308. See 
the cases on this point coUected in 1 PhiL Ev. (Cowen &, IliU's ed. 1839,) 291- 
293, notes (.530) (531); 1 Greenl. Evidence, § 461, and notes. 

(]) AnU^ vol. viii. 324 ; fVood v. HammcHony ix. 145. See the note, vtii. 327. 
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and had compounded with his creditors ; and it would be lament- 
able, if the Court could not find means of getting at it ; for he could 
not be indicted for perjury, though swearing falsely : the fact not 
being> material. The rule is, that in general cases the cause is heard 
upon evidence given before publication ; but that you may examine 

after publication ; provided you examine to credit only ; 
[*51] and do not go to matters in issue in the * cause, or in 

contradiction of them, under pretence of examining to 
credit only. 

These depositions appear to me material to what is in issue in the 
cause ; and therefore must be suppressed. 

Sss, arUe^ note 1 to Pvrcdl v. MWamara, 8 V. 324. 



CURRIE, Ex parte. 

[1804, July 28.] 

JoiivT ceiti^cate in bankraptcy allowed as the separate Certificate of the survivor. 

The Petition, presented by Hugh Currie, a bankrupt, stated, that 
a joint Commission of Bankruptcy had issued against him and his 
late partners James Currie and John Cooke ; to which Commission 
the petitioner and James Currie appeared ; and finished their exam- 
ination ; and the Commissioners certified, that they had conformed ; 
and four^fifths in number and value of the creditors signed the cer- 
tificate ; and that James Currie died without having made the usual 
afi[idavit of conformity. The prayer of the petition was, that it may 
be ordered, that the said joint certificate may be inserted in the 
Gazette, as the separate certificate of the petitioner ; and may be 
allowed. 

The Order was, that the said joint certificate be inserted in the 
Gazette, as the separate certificate of the petitioner ; and that the 
same be allowed and confirmed, if no cause shall be shown to the 
contrary, as the separate certificate of the petitioner (1). 

As to the amount, in number and value, of crediton whose signature is now 
necessary to a bankrupt's certificate, see the 122d section of the statute of 6 Geo. 
IV. c. Id 

(1) Ex partt CouaH^ 1 Olyn & Jam. 24a 
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DE MANNEVILLE v. DE MANNEVILLE. 

[1804,Jclt26,27,28.] 

JiTRisDxcTiON of the Court of Chancery, representing the King, as Parens Patria, 

to control the right of a father to the possession of his child nnder circum- 
stances. 
Order, restraining him from removing the child, or doing any act towards, or for 

the purpose of removing it out of uie jurisdiction (a). 
The Court would not give the possession to the mother, having withdrawn from 

her husband (61 
Application by a husband for the interest of his wife's money in Court refused on 

her affidavit of ill-treatment, [p. 56.1 
No affidavit necessary to obtain an order, that a child, a ward of Court, shall not 

be taken out 6f the jurisdiction, even to Scotland, fp. 56.] 
Jurisdiction to prevent parents preaching irreligious doctrines in the presence of 

their families, [p. 58.] 
The Court of Kin|^8 Bench has not an^ of the delegated authority, as to infants, 

existing in the King, ss Parens PatritB, and residing in the Court of Chancery, 

as representing the King (c), [p. 59.] 
The Court will act for the benefit of an infant, without regard to the prayer of the 

petition, [p. 59.] 
Jurisdiction to remove a child from its father, in constant habits of drunkenness 

and blasphemy, poisoning the infant's mind (rf), [p. 61.] 
Prerogative by writ of JV<s exeat Begno, to restram a subject fix>m leaving the 

Kingdom ; and by the Great or Privy Seal to recal a subject abroad ; and, if 

not obeyed, to take his property, [p. m.] 

A PETITION was presented on the part of the Plaintiflfs Mai^ret 
De Manneville and her daughter Caroline Thomas De Manneville^ 
an infant of the age of eleven months, under the following circum- 
stances. 

In 1800 a. marriage took place between the Plaintiff Margaret De 
Manneville, then Margaret Crompton, and the Defendant Leonard 
Thomas De Manneville, a French emigrant ; with whom she became 
acquainted* at Harrowgale ; and by a settlement previous to the mar- 
riage all the real and personal property of Miss Crompton, amounting 
to TOO/, a year, was vested in trustees to her separate use for life ; 

(a) The principle established by this and kindred cases on the same point is 
stated by Mr. Chancellor Kent to be this: " that the Court of Chancery will not 
permit an infant too young to choose for itself, and being a natural bom citizen, 
to be taken fiom its mother against her consent, to be deRvered to an alien father, 
to be carried abroad out of the country, whatever may be the merits of the difficul- 
ties causing a separation between husband and wife, and notwithstanding the 
dbmicil of the wife be that of her husband.'* See 2 Kent, (5th ed.) 220, note (d) ; 
People V. Mercien, 8 Paige, 47. 

(6) Where the parents of a child do not live together, ordmarily the father will 
be entitled to the custody of it ; but this is not always true. See 2 Story, Eq. Jur. 
§ 1341a ; Ex parU WoU^onecraJl, 4 John. Ch. 80 ; People v. Mercien, 8 Paige, 
47 ; CammonweaUh v. Addicksy 5 Binn. 520 ; SUUe v. Simih, 6 Greenl. 462 ; 1 Mac- 
pherson, Infants, (Lond. ed. 1841), 155, et seq, 

(e) Ex parte Skinner, 9 Moore, 278 ; J^CleOan'^ Case, 1 Dowl. P. C. 81. See 
2 Kent, (5th ed.) 194, in note. 

(d) The cases on this subject are numerous. See 2 Story, Eq. Jur. § 1341 ; 
2 Kent, (5th ed.) 194, 220,221, and notes; Poioel v. Cleaver, 2 Bro. (Am. ed. 
1844), 500, note (a); 1 Macpherson, InfanU, (Lond. ed. 1841), ch. 14, p. 142, 147; 
SheU^ V. ffesihrook, Jacob, 266. 
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and, after her death, as to 2000/., in case Mr. De Manneville should 
survive her, and should have dwelt and cohabited with her until her 
decease, upon trust to invest that sum in English Government secu- 
rity or land ; and to pay the interest to him for life, and the principal 
after his death among all and every the child and children of the 
marriage, as he should appoint ; in default of appointment, equally ; 
and if but one, to that one ; towards his, her, or their, portions : as 
to the residue of the trust property, in case Mr. De Manneville 
should die in the life of his wife, or should not dwell and cohabit 
with her, &c. as to the sum of 2000/. to the children, equally : if 
but one, to that one : if no children, or all should die under the age 
of twenty-one and unmarried, according to the appointment of Mrs. 
De Manneville, notwithstanding coverture, by Will ; and, in default 
of appointment, for her mother Ann Crompton, if living ; and if she 
should be dead, and Mr. De Manneville should be living, and should 
have cohabited with his wife till her decease, as to one moiety for 

him, his executors, &c. ; and as to the other moiety, or 
[*53] the * whole, if Mr. De Manneville should be dead, or 

should not have cohabited, &c. for other persons, of Mrs. 
De Manneville's family. 

The settlement contained a covenant by Mr. De Manneville, among 
other things, that he should not at any time after the marriage by 
personal compulsion, or legal means, or by any other ways and 
means whatsoever compel or force his wife contrary to her own free 
will and inclinations to reside in France, or in any other country 
than Great Britain. 

The infant petitioner was the only issue of the marriage. Mrs. 
De Manneville was the only child of Mrs. Crompton ; whose property 
amounted to 500/. a-year. Differences arose between Mr. and Mrs. 
De Manneville ; and soon after the birth of the child she withdrew 
from his house at Bolton in Lancashire, with her child, to the house 
of a friend of her mother's, near Bolton ; leaving a note, informing 
him, where he might see the child : Mrs. De Manneville soon after- 
wards being advised from the state of her health to send the child to 
a nurse for a few days, her husband lock that opportunity to get 
possession of it : but, being taken into custody under the Alien Act, 
two women, who had been sent by the mother, to take care of the 
child, lock it back to her. Mr. De Manneville soon after his dis- 
charge forcibly took the child away from the house of Mrs. Crom|>- 
ton ; where Mrs. De Manneville then resided. 

An application to the Court of King^s Bench for a writ of Habeas 
Corpus having failed, the petition was presented in the cause, which 
had been instituted for the purpose of having the trusts executed 
and the property secured. The prayer of the petition was, that the 

Defendant may be ordered to produce the petitioner, the 
[* 54] * infant, in Court ; and that the iniiint may be delivered to 

the other petitioner, its mother: and in case the Court 
shall be of opinion, that the infant ought not to be taken from the 
father, then, that he may be restrained by the Order or Injunction 

VOL. X. ^ ^3 
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of this Court from carrying away or removing the petitioners, or 
either of them, out of the jurisdiction ; or that the Ck>urt will make 
such other Order, &c. 

The affidavits in support of the petition represented, as the cause 
of Mrs. De Manneville's withdrawing from her husband, ill usage, 
threats to carry her and the child out of the kingdom ; and that he 
pressed her to make a Will in his favor. They also contained 
charges against him, as being irreligious, and with reference to his 
political sentiments. 

Mr. RomiUyy Mr. Fonhlanqut^ and Mr. CooTce, in support of the 
Petition. — ^Though there is no express covenant against taking the 
child out of the kingdom, the covenant as to the mother must virtu- 
ally extend to children of such a tender age, that they cannot without 
great danger be separated from the mother. Under these circum- 
stances this child ought either to be restored to the mother ; or ef- 
fectual care should be taken, that the child shall not be carried out 
of the kingdom : not, according to the prayer of the petition, by a 
mere Order or Injunction ; but by either placing the child with some 
proper person ; or by making the Defendant give security : in the 
case of an infant the Court doing what is necessary for its benefit, 
without adhering strictly to the letter of the prayer. There are two 
grounds: 1st, the danger, that the child may be carried out of the 
kingdom ; 2dly, that the Defendant has no certain means of main- 
taining the child. The circumstance, that he received the usual 
allowance from Government to emigrants of his class, 
* amounting to 60/. a year, is decisive as to his means. [* 55] 
Even by the Poor Laws, if the settlements are difierent, a 
child cannot be removed from the mother before the age of seven 
years. The jurisdiction to protect infants is enforced even against 
the natural claims of the parent. In many instances the Court has 
taken a child from its parent. Powell v. Ckaver (1). Cruse v. 
Orin/ Hunter (2). In the latter case the Court prevented a father 
from taking his child abroad with him ; stating his purpose to be to 
educate it abroad. The only ground, upon which a Court of Law 
can interpose, is some personal outrage. But your Lordship exer- 
cises the jurisdiction, belonging to the Sovereign, as Parent Patrut^ 
delegated to the person holding the Great Seal. A Court of Law 
can only control abuse of power; but cannot appoint any other per- 
son in the place of the parent, as a guardian, to exercise power. 
The leading circumstances, influencing your Lordship's discretion^ 
are the ability of the father to maintain his child, and his disposition 
to make a right use of his authority. In IGffin v. Kiffin, cited in 
The Duke of Beaufort v. Bertie (3), which has been since followed 
by Lord Thurlow in WUcox v. Drake (4), this Court interfered mere- 
ly on account of the father's insolvency and character ; depriving 

- -•- 

(l)2Bro.C.C.499. 

(2) In Chancery, afler Trinity Term, 1790. 



(3 1 P. Will. 702, 
(4) 3 Dick. 631. 
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him of the castody of his child. So the Coart will interfere on the 
ground of religion ; to prevent ^ child from being brought up in a 
religion different from the established one. 

Mr. Richards and Mr. BeU, for the Defendant, objected to read- 
ing the affidavit of Mrs. De Manneville ; insisting, that in no in* 
stance but a breach of the peace, as upon the writ of SuppUcavity 
can a husband be confined upon the affidavit of his wife ; 
[* 56J that such affidavit therefore cannot be read upon * an ap> 
plication for the writ of Ne exeat Regno ; as that might 
be the effect of it : Sedgwick v. WatJcim (1). Atwood v. Ai- 
wood (2). 

The Lord Chancellor [Eldon]. — ^This may be compared to the 
common case, where affidavits of ill-treatment are read, to prevent 
the husband's taking the interest of money in Court, the property of 
the wife ^ as in the case of Dr. Douglass ; where the application for 
that purpose was refused by Lord Thurlow upon the wife's affidavit 
of ill-treatment (3). It is almost of necessity in such a case, that 
the wife's affidavit should be read ; the circumstances generally tak- 
ing place in no other presence than that of the husband. 

But, suppose, the application was only to prevent the child being 
taken out of the kingdom : could not the wife prove, that the father 
had said, he would take it ? Upon that point, at least, I must hear 
the affidavit of the wife. No affidavit, however, is necessary to ob- 
tain an Order, that the child shall not be taken out of the jurisdic- 
tion. If the child, a ward of Court, would not be safe, I would not 
even let it go to Scotland (4). 

The affidavit was read de bene esse. 

Mr. Richards and Mr. BeUf for the Defendant. — ^The law is clear, 
that the custody of a child, of whatever age, belongs to the 
[* 57] father, if he chooses. Upon that ground the * application 
of the mother to the Court of King's Bench for a Habeas 
Corpus failed. If he maintains the child, and does not neglect it, 
your Lordship cannot deprive him of the custody; nor interfere 
with a father, teaching his child that mode of religion, which he 
thinks best A husband also has a right to the society of his y^ife ; 
and if she deserts him, no one is justified in harboring her or sup- 
plying her with necessaries. By the law of this country the contract 
of marriage is not to be dissolved, unless that is absolutely necessa- 
ry for the safety of one of the parties ; as in the instance of an ap- 
plication on account of a breach of the peace, or to the Ecclesiasti- 
cal Court for cruelty. By complying with the first part of the prayer 
of this petition, your Lordship will indirectly pronounce a sentence 
of divorce'; delivering over the child for the purpose of keeping it 
separate from the father ; under whose protection the law places it, 

(1) Ante, vol. i. 49 ; 3 Bro. C. C. 11. 

(2) Pre. Ch. 492. 

(3) AUxander v. MCtdiodi, cited in BaU v. MorUgomeiy, anUj vol. ii. 191. 

(4) AntCj MmifMuari v. MoutUsiuaHi vol. vL 963. 
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with full powers ; provided they are used for proper purposes. The 
powers of this Court certainly go to^this extent ; that the Court will 
take care, that the parent does not use his authority to the disparage- 
ment of the child ; as in KiMn v. Ktfin; and where the child has 
a fortune, independent of the parent, that it shall have a suitable 
education ; and the prejudices of the parent shall not prevent it : 
Ex parte Warner (1) ; where the father, being in prison, and there- 
fore, even if he had a fortune, incapable of attending to the educa- 
tion of the child, could not have the possession for any purpose use- 
ful to the child. The ground of PoweU v. Cleaver and Orby Hunr 
ter^s Case does not appear accurately stated. In the latter case they 
lived separate, probably by mutual consent ; and the question was, 
whether the possession ought to be taken from that person, who 
had supported, and could support, the child. In all the 
cases in the * Court of King's Bench as to the possession [* 58] 
of children, the parents have been separated under some 
peculiar circumstances. But there is no instance, either in that 
Court or this, of taking the child from the father, willing to receive 
his wife ; not under articles of the peace ; and no suit in the £c* 
desiastical, or any other, Court This Defendant, residing here 
with his Majesty's license, is not to be treated as an alien enemy : 
fVells V. WUliami (2). Openheimer v. Levi (3). Casseres v. 
Bell (4). 

The Lord Chancellor [Eldon] during the argument observed, 
as to the chaiige with reference to religion, that this Court had in- 
terfered to prevent parents from preaching irreligious doctrines in 
the presence of their families. 

The Lord Chancellou [Eldon]. — In this petition one of the 
parties is a natural-lxM'n subject of this country, possessed of very 
considerable property, and having a considerable increase in expec- 
tation. The other is an alien ; but an alien friend ; living under the 
protection of this country. Great jealousy appears in the settlement, 
from the condition imposed upon the Defendant to cohabit with his 
wife, and his cbvenant not to compel her to follow him, if he chose 
to go to France. They seem to have forgot the children in that 
particular ; and it is strange, that they should have forgot that ; as 
the question might have arisen from their differing upon the point of 
residence, which has arisen under different circumstances, who should 
have the satisfaction of having the care of the child. The 
Court of King's Bench, * when the child was brought up [* 59] 
by Habeas CorpUy declined to interfere ; and I am not 
surprised at it ; for that Court has not within it by its constitution 
any of that species of delegated authority, that exists in the King, 
as Parens Patrue ; and resides in this Court, as representing his 

(1) 4 Bro. C. C. 101. 

(2) 1 Lord Raym. 282 ; Lut 84 ; 1 Salk. 4(5. 

(3) 2 Sir. 1082. 

(4) 8 Term Rep. 166. 
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Majesty. That application therefore failed, and the child was left 
in the custody of the father. 

It has been truly observed, that, the petition being presented upon 
the part of an infant, the Court will do what is for the benefit of 
the infant, without regard to the prayer. I do not mean to 
decide, whether I am at liberty to pay attention to the affidavit of 
the wife. I do not go into the detail of conduct on either side ; as 
I am to attend to the dispute no farther than as it is material to the 
prayer, that the Defendant may be restrained from taking his wife 
out of the jurisdiction ; and as it regards the interests of the infant. 
But I am much struck with the case, as it has been represented : on 
the one hand, a mother and wife struggling to compel a lasting sep- 
aration: on the other, a husband, endeavoring by what is called 
cruelty and ill-usage, which undoubtedly may be most aggravated 
though no blow is struck, to possess himself through the wife's act of 
the property, which the parties to this settlement have been ex- 
tremely careful to withdraw from his reach. The Court is under 
great difficulty, considering, whether the conduct of either husband 
or wife is such as will justify ' actual separation : which exists in 
proof before the Court ; for the contract is indissoluble in a stricter 
sense than has been stated. It can be dissolved only by Act of the 
Legislature ; with the exception of a separation a vinculo Matrimonii 
by the Ecclesiastical Court for certain causes : but there is no juris- 
diction for separation a vinculo Matrimonii for such causes 
[* 60] as these ; and I cannot judge, * whether the circumstances 
in proof would by sufficient to justify a sentence of separa- 
tion d min$d et thoro by the Ecclesiastical Court. I have no author- 
ity to deliver to the Defendant the person of his wife ; but he may 
institute a suit for restoration of conjugal rights ; and, if there has 
been ill usage, that will justify her retiring from his residence. Her 
remedy is, not in this Forum, but in the Ecclesiastical Court, to 
which she may resort for that separation, which those Courts alone 
are by the law and policy of this country entrusted to establish. I 
must consider the wife at present as living under circumstances under 
which the law will not permit her to live. A very material consideration 
then arises, whether the child is to be removed to the custody of the 
mother, not living with the father, according to the obligation of the 
marriage contract ; which I am bound to consider subsisting, until I am 
told by better authority than affidavits, that it ought no longer to sub- 
sist. This is an application by a married woman, living in a state of ac- 
tual, unauthorized, separation, to continue, as far as the removal of the 
child will have an influence to continue, that separation, which I 
must say is not permitted by law. 

With these views I have looked at the conduct of the husband 
and wife, so far as regards themselves ; for, however relevant, if ho 
had sued out a writ of Habeas Corpus to the Court of King's Bench, 
to have his wife restored to him, or in the Ecclesiastical Court upon a 
suit by either of them, these circumstances have no relevancy here 
except with reference to the consideration, how far it is fit, that the 
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infant shoulJ be left in the possession of the parents, or either of 
them, under such circumstances. Any relief as to the wife arises only 
out of the covenant. But there is no jurisdiction here to 
relieve her from ill usage. As to the political * and religious [* 61] 
principles of this gentleman, there is but an unsatisfactory 
account upon those topics by the affidavits ; if my consideration ought 
to be called to them. But the view, that I take of those affidavits, is, 
as they create more or less probability, that he may be removed from 
this country ; and, therefore, that the child' may be removed ; if it is to 
follow bis person. His religious principles I look at certainly in rather 
a larger view ; considering^ them in some degree connected wth his po- 
litical principles ; for though I think it very improper, that magistrates 
should make use of an act of State, enabling the Government to send 
aliens out of the kingdom, as an instrument in family disputes, it is im- 
possible to deny, that the religious principles of men have a very strong 
connection with their political principles, and lead to acts, against 
which these laws as to aliens were directly levelled ; and an attempt 
has been seldom made for the destruction of a country by propagat- 
ing Jacobinical Principles, (a term, which, I agree with Mr. Romilly, 
has been frequently applied to principles, to which it is not' applica- 
ble), that has not been preceded by an attempt to root out those re- 
ligious principles, which are perhaps the best guard of sound politi- 
cal principles. 

If a clear, distinct, case was made, of an alien coming here, living 
under the protection of the State, and using his residence here for the 
purpose of propagating principles so detestable as those, of which 
these affidavits speak, that may very properly call the attention of those, 
who are to execute the Alien Act. But I must look at it only with 
reference to the probability of the infant's being removed, or left in 
this country ; attending also to the way, in which the child should 
be brought up. Since I have sat here, I removed a child from its 
fiither upon considerations such as these. The father was a person 
in constant habits of drunkenness and blasphemy poison- 
* ing the mind of the infant ; and I thought it not incon- [* 62] 
sistent with a due attention to parental authority, so abus- 
ed, to call in the authority of the King, as Parens Patria, In this 
case the Defendant was ill-advised as to the mode of taking away the 
child. A man has a right to the custody of the person of his wife ; 
in general also to that of his child ; but he must not pursue a legal 
object by illegal means ; as by force of arms, or a conspiracy to do 
it by force of arms ; and though the object is most legitimate, he 
may become very criminal by the means used to attain it. But I 
can look to all these circumstances only as relating to the simple 
consideration, what is fit to be done with the person of the child. I 
am not to consider, whether the Defendant is an alien, who ought 
to be left in this country ; and must dismiss this strong testimony in 
his favor, as a peaceable man, except as it attaches upon the future 
fate of the infant. Neither can I discuss, what would be the fate of 
an application by either party to the Ecclesiastical Court, or of an 
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application to the Court of King's Bench, upon a Habeas Corpus^ 
to obtain possession of her person. The sin^e question is, whether 
this Court has jurisdiction against the le<ral, natural, right of the 
father to have the custody of the person of his child : the father as 
an alien born, but living in this country under its protection, at least ; 
if, as it is said, he has not since his marriage received the bounty of 
Government, and born in a country at this moment in hostility with 
this country : a circumstance material, as affecting the probability of 
his return to France ; and considering what must be the effect of 
his return, whether with the intention of becoming an enemy to this 
country, or not, upon the individual character, as bound up in the 
national character. He is an alien feither of a child, a natural-born 

subject ; upon whom, by birth, a duty of allegiance has 
[^ 63] attached, which it never can cast off in * any country. 

There is no doubt, this child, if grown up, might by the 
prerogative, issuing the writ of Ne exeat Regno, be restrained from - 
leaving the kingdom ; not upon the principles, on which that writ 
is generally applied, but by a more correct application of it ; and 
I conceive also, if the child was grown up, and the father had 
taken it away, the Crown might by the Great or Privy Seal, call 
upon it to return ; and, if not obeyed, might take its property. 

The next consideration is, whether the Court has jurisdiction, in 
what cases, and to what extent, to control the right of the father, 
prima fade^ to the person of the child. In whatever principle that 
right is founded, it is unquestionably established ; and is not dis- 
puted (a). I know there is a very learned opinion of Mr. Har- 
greave, as to the jurisdiction of the Court upon this point ; and 
a very able note by Mr. Fonblanque (2) in answer to it ; who has 
stated the principle very correctly ; for in Butler v. Freeman (3) 
Lord Hardwicke professing not to go upon guardianship, and dis- 
claiming wardship, puts it upon this ; that the court represents the 
King, as Parens Patria (b). That has been followed in many cases ; 
and was clearly the principle of Lord Thurlow in PoweU v. Cleaver, 
Cruse v. Hunter, and Ex parte Warner. In the first of those cases 
it was contended, that the bounty given to the father, had put him 
to his election ; and he could not, after receiving that legacy, with- 
hold compliance with the condition for the education of his children. 
That argument could not sustain the jurisdiction. The father, not 

knowing, that he was making the election, was at full lib- 
[* 64] ^rty to pay back * the money. But Lord Thurlow's opin- 
' ion went upon ^his ; that the Law imposed a duty upon 

parents ; and in general gives them a credit for ability and inclination 

(a) 2 Story, £q. Jur. § 1337; 2 Kent, (5th ed.) 220; WdUsUy v. WdUshu, 
1 Dov & Clark, 152; S. C. 2 Bligh, N. S. 124; 1 Macpherson, InfanU, (Load. ed. 
1841), ch. 11, p. 95, H seq. ; Lyons v. Blmldn^ Jacob, 245. 

(1) Mr. Har^reave's note, 70 ; Co. liit 89, cu 

(2) 2 Fonb. Tr. Eq. 224. 

(3) Amb. 301. 

(h) 2 Story, Eq. Jur. § 133:3. 
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td execute it. But that presumption, like all others, would fail in 
particular instances ; and if an instance occurred, in which the fa- 
ther was unable, or unwilling to execute that duty, and, farther, was 
actively proceeding against it, of necessity the State must place 
somewhere a superintending power over those who cannot take 
care of themselves ; and have not the benefit of that care which is 
presumed to be generally effectual. In those cases there was a 
struggle between the feelings of the father and a due attention to 
the interests of the child; upon the condition that his education 
should be conducted in the manner prescribed; which was the 
course of maintenance and education the best calculated to prcnnote 
his happiness in the state, in which that fortune would place him. 
But Lord Thurlow took upon him the jurisdiction on this ground^ 
that he would not suffer the feelings of the parents to have effect 
against that duty, which upon a tender, just, and legitimate deUb- 
eration the parent owed to the true interests of the child ; and his 
. Lordship separated the person of the child from the father ; always 
taking care that the separation shall not have a greater effect than 
the case requires ; and that tlie intercourse shall be as frequent and 
full as the case, requiring the separation, will permit. 

Then, if there is a jurisdiction, under what circumstances is it to 
be exercised ? In the situation of this child it is extremely difficult 
not to interpose ; and it is also extremely difficult to say, how the 
Court is to interpose. Looking at the father's situation, and taking 
his own representation as to his inclination with regard to this child, 
upon the affidavits, there is a fair suspicion of real danger, 
that the child may be removed out ^ of this country ; and' [^ 65] 
then, according to Lord Macclesfield's opinion in the 
Shaftesbury ca$e (1), the Court must act upon that suspicion. Some 
method must be taken to secure to the Court, that the person of the 
child shall remain in this country. As to the specific means, I do not 
recollect that the Court has directly gone farther than an Order, 
restraining a person from removing the child out of its jurisdiction. 
But the Court may according to its habits and principles find means 
indirectly of securing that object. It must be considered, what the 
Court is to do, if the father will, and, if he will not, give security* 
not to remove the child : and, if security can be given, whether the 
child, regard being had to both claims, is to remain in the custody 
of the father, or, on account of its very tender age, in that of the 
mother, or some friend ; or, whether the Master shall say, in what 
manner it should be disposed of. It is clear the father must be re- 
strained from taking the child out of the country. I must either 
give the child to the father ; when I know what he proposes to do, 
if it remains with him ; or to the mother, to which, upon some prin- 
ciples, there is great objection : or I must take some middle course ; 
and I shall take care, that the intercourse of both father and mother 

(1) Eyrt V. The Countess of Sh^Usbwry, 2 P. Will. 102. 
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with the child, as far as is consistent with its happiness, shall bb 
unrestrained. 

An order was immediately pronounced, that the Defendant and 
all other persons should be restrained from taking the child out of 
the kingdom ; and, on the 2d of August the Defendant was ordered 
to go before the Master, and give security not to take the child out 

of the kingdom. 
[*66] *Upon the 19th of February, 1805, upon an applica- 

tion by the Defendant to discharge the Order for security, 
on the ground of his inability to comply with it, and his right to the 
custody of his child, the Lord Chancellor expressed his opinion, that 
the Order was not sufficiently extensive ; and ordered, that the De- 
fendant should neither remove the child, nor do any act towards, or 
for the purpose of, removing it, out of the jurisdiction (1). 

1. The King, bb paier patrue, has the direction of infants, vhich charge is ad- 
ministered in his Court of Chancery ; Ccay v. Beriie, 2 Vem. 342; Eyre v. Site 
CfyurUess of ShafUahury, 2 P. Wms. 119. This care is exercised by the Court in 
different degrees and instances ; not on the ground of guardianship, but by virtue 
of a general right, or rather duty, delegated by the crown, to interfere in particu- 
lar cases, for the benefit of such as, from their infancy, are incapable of protecting 
themselves ; and it is no objection, that the father of such persons is living ; (BvA- 
Ut v. Frteman^ AmbL 302 ;) for, although a guardian, in the strict technical sense 
of the word, cannot be appointed whilst the infknt's father is living, (Blakt v. 
Leigh, Ambl. 306, Ex parte UopkinSj 3 P. Wms. 154,) still, another person may 
be appointed to ad as guardian, both of the person and estate of an infant ; 
though, in modem times, the Court has professed to be cautious how it interferes 
with the parental claim to the guardianship of children : Ex parte Mounifort, 15 
Ves. 447, 449. The right, however, to interfere when the misconduct of the parent 
calls for such interposition, is established : fVhitfitld v^ Hales, 12 Ves. 492 ; I^om 
V. Blenktn, Jacob's Rep. 253. And, on a proper case being alleged and proved, a 
father may be restrained from interfering with his son's education, (Shelley v. 
ffestbrook, Jacob's Rep. 267,) or removing liim, or employing any means for that 
purpose, or from having access or corresponding with his child, except under such 
restrictions as the Court shall direct: Blake v. Leigh, Amb. 307; Cruise v. jHun- 
ter, stated from Reg. Lib. in note to 1 P. Wms. 705. For, whether it was only 
upon the cessure of the Court of Wards, that the care of the government of infants 
reverted to the Court of Chancery, in which the jurisdiction was originally admin- 
istered, or whether, as seems the more correct statement, that jurisdiction has 
continued without interruption in the latter Court, it is clear, the care of infants is 
a duty now delegated to it by the King, who is bound to take care of such parties, 
not as a profitable prerogative of the crown, but for the benefit of the infants 
themselves, as being their common parent This jurisdiction is exercised, some- 
times by way of punishment on such as have done any act to the prejudice of in- 
fants: (Gooaall v. Harris, 2 P. Wms. 5G2,) and likewise more usefully exercised 
to restrain persons from doing any thing to disparage infants, where the act has 
not yet been completed : Smith v. Smilh,!^ Atk. 305. 

2. That there are cases in ^hich, ex necessitate m, the affidavit of a wife against 

(1) Post, Ifkitfield v. Hales, vol. xii. 492; Ihike of BeaufoH v. Bertie, 1 P. Will. 
704; Potts V. JsTorton, 2 P. Will. 109, n.; Ex parte Hopkins, 3 P. Will. 152; 
BiUler V. Ereeman, Blake v. Leigh, Amb. 301, 306 ; frUcox v. Drake, 2 Dick. 631 : 
corrected by the Reg. B. 1 Jac. 250, n. ; Pou/ell v. Cleaver, 2 Bro. C. C. 499; 
Crevae v. HunUr, 2 Bro. C. C. Mr. Belt's note ; 2 Cox, 242 ; I Jac. 250, n. ; Ex 
parte Warner, 4 Bro. C. C. 101 ; Ex parte The Earl of fVestmeath, Jhmnymous^ 
Shelley v. Weslbrooke, 1 Jac. 250, 264, 26G, n. ; Lyons v. Blenkins, 1 Jac. 245, and 
the cases added in the notes ; WeUtsley v. The Duke of Beairfort, 2 Russ. 20, 21. 
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her husband is admissible, see, utile, the note to Sedgwidt ▼. WaUdnSy 1 V. 49 ; 

and, as to the extent to which a Court of Equity will interfere, when a wife has 
been used with such cruelty by her husband as would justify a proceeding against 
him by sttppHeamt^ see note 1 to Bail v. Manigomery, 2 V. 191. 

3. In cases in which it would be riffht to restrain a party from going himself, or 
from takiug another abroad, it may oe equally proper to extend the injunction 
against a departure into Scotland, where the procoM of the English Court of Chan- 
cery could not reach the parties : see the note* to Mountsluart v. MounUluart, 
6V.363. 

4. The application which was made, under a writ of habeas corpus, to the Court 
of King's Bench, relative to the custody of the infant, whose protection was the 
object of petition in the principal case, is reported in 5 East, 221. The Court of 
Kin^s Bench remanded the infant to the father, it appearing that the mother had 
obtamed possession of the child by force and stratagem : and that the father, as 
far as was then shown, had not abused his legal right, to the detriment of the in- 
fant The fact, that possession of a child has been obtained, even by the person 
entitled to the custody of such child, by fraud or violence, seems to lay a sufficient 
ground for the interposition of the Court of King's Bench, upon a writ of habeas 
corpus beinff brought ; for, although it seems that the claim of the mother of a 
bastard child to have the custody of it, will be preferred to a similar claim on the 
part of the putative father, (£2; parU iChee, 1 N. R. 149 ; The King v. iSbyier, 
5 T. R. 278,) yet Lord Kenyon doubted whether, if such putative father had ob- 
tained poeseasion of the child fairly, the Court could take it away from him ; though 
his lordship was clear this might be done where possession of the child had been 
obtained by the force or fraud of the putative fatlier : Rex y. Mosdey, 5 East, 224. 
And Lord Ellenborough was of a similar opinion ; holding that, although the 
mother of an illegitimate child has no strict legal right to the person of the child, 
and the question of guardianship belongs to another forum, yet, where it appears 
the mother had the child in her quiet possession, under her own care and protec- 
tion, during the period of nurture, if she should, by the force or stratagem of the 
putative father, be divested of the possession, it would be proper for the Court of 
King's Bench, by means of the remedial writ of habeas corpus, to restore the child 
to the same quiet custody in which it had previously been ; without meddlins^, 
however, with any question touching the ri^ht of custody and guardianship of such 
child ; but leaving the decision of wose pointe to the Lord Chancellor, represent- 
ing the King in chancery : The King v. Hopkins, 7 East, 579. That a Court of 
common law, upon a writ of habeas corpus, is only to see that the liberty of no per- 
son is unduly restrained ; but can determine nothing as to the possession of a 
child ; is well settled as general doctrine ; see the answer delivered by Wilmot, 
C. J., to the questions proposed to the judges by the House of Lords, on the 
Habeas Corpus ^d: Wilm. Notes, 120, citing TJie King v. SmtiA, Ridg. 150, 
S.C, 2 Str. 982; see also, ViUareal v. MeUish,ll Swanst 538, and the note sub- 
joined to Ex parte Hopkins, 3 P. Wms. 155, by the original publisher ; who re- 
peats the cogent reason, previously assigned by Lord Ilardwicke, why the right 
of guardianship should not be meddled with by the common law judges, upon a 
motion made on the return of a writ of habeas corpus ; as, by that course, the par- 
ties would bo precluded from any appeal or writ of error thereon. There is a 
decision, however, which has the appearance of inconsistency with this doctrine : 
The fRng v. Johnson, 2 Lord Raym. 1333, S. C, 8 Mod. 214. But this inconsis- 
tency is rather in appearance than in reality ; and it is ratlier the language of the 
re|x>rt8 than the propriety of the decision which has given room for comment 
Lord Mansfield, in The King v. Delaval, 3 Burr. Um, S. C. 1 W. Blac. 412, ex- 
plains, and vindicates, the course pursued in 77ie King v. Johnson ; the Court, in 
that case, did not determine the right of guardianship, but merely allowed the le- 
gal guardian to take away his ward, who was an infant of too tender years to 
judge for herself: and Lord Mansfield, with his usual force of langua^re, asks, ** If 
female children be kidnapped, or kept back for the purpose of prostitution, shall 
the Court of King's Bench send them back to such custody, and not rather restore 
them to their parents or guardians ? " His lordship added, he was clear Lord 
Raymond's first judgment, in Tlie King v. Johnson, was the right one ; and that, 
upon the whole, the true reason to be extracted from all cases is, that, if the cir- 
cumstances require a change of the custody, it may be delivered by the Court 
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when the party is brought upon habea$ corpus : if they do not require it, the piiT- 
ilege rtdnmdo is of coarse. 

5. As to the circumstances which authorize a Court of Equity to give effect to 
an afcreement for separation between husband and wife, see note 2 to Ball v. Mont^ 
gomery, 2 V. 191. And, with respect to the uses to which the preroptive writ of 
ne exeat may be applied, see the note to De Carriere v. De Calonne^ 4 V. 577. In 
what cases personal service of process may be dispensed with, see note 1 to Pvl- 
teney v. Sheliorij 5 V. 147, and the note to EUison v. Pickering, 8 V. 319. 



SUTTON V. CHAPLIN. 

[Rolls.— 1804, July 30.] 

Land-tax, quit-rent, &c. not apportioned as between tenant for life ond the re- 
mainder. 

Upon the accounts of the Receiver in this cause a point was made, 
whether, the tenant for life having died in the middle of the year, 
the land-tax, quit-rents, and other charges, should be borne entirely 
by the estate of his son, the infant remainder man in tail ; having 
actually become due after the death of the tenant for life ; or, 
whether there should be an apportionment. 

Mr. Steele, for tl^ Receiver, contended, that the estate of the in- 
fant must bear those charges, which became actually due since the 
commencement of the estate. 

Mr. Trower^ for the Infant tenant in tail, objected, that these 
charges ought not to depend upon the accident, that they became 
due before or after the death of the tenant for life ; that quit-rent 
and the land-tax are due de die in diem ; and capable of being ap- 
portioned ; and therefore the account should be taken by 
[^61] an "* equitable construction of the Statute (1). Suppose, 
the tenant for life should live till the day before the land- 
tax became payable, is he to take the whole profit, and the remain- 
der to bear the burthen ? 

The Master of the Rolls. — ^The Statute has no application to 
this case. The argument shows, it might be very reasonable to make 
such a Statute, as to the apportionment of taxes between the tenant 
for life and the remainder-roan : but the Statute of Geo. II. has no 
reference to that case ; giving the tenant for life the benefit only as 
against the tenant, the under lessee (2). 

See, ante, note 2 to Hawkins v. Kdly, 8 V. 30a 

fl) Stat 11 Geo. II. c. 19, s. 15. 

[2) See Mr. Swanston'a observations in the note, 1 Swanst 349. 
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WADMAN V. CALCRAFT. 

[At thx RouiS. — June 21, 1803^ — BxFoas ths Loed Chancbllok, upon 
Affxai^ July 30, 1804.] 

Reliep against a forfeiture under a coTenant for re-entiy for non-payment of 
rent (a) : Not,* where the recoveiy in ejectment waa also upon breach of odier 
coveoantB (h), 

Th£ Bill stated, that Plaintiff was lessee of the Defendant for 21 
years, from 1791, of lands at Northfleet, subject to a proviso, that, 
if the rent should be unpaid for 21 days, or if the Plaintiff should 
assign or under-let without consent of the Defendant, it should be 
lawful for him to re-enter. The Bill farther stated, that an eject- 
ment was brought by the Defendant, who, the Plaintiff in equity hav- 
ing suffered judgment to go by default, sued out a writ of possession ; 
under which he entered upon the premises. The Bill represented, 
that, when the ejectment was brought, a year's rent was due ; and, 
that in June 1801 the Plaintiff made a tender of the arrears, and de- 
manded possession ; and, upon refusal^ filed the Bill, praying, that 
upon payment of the rent and costs the Plaintiff may be 
relieved from the "* penalty or forfeiture incurred by non- [*68] 
payment of rent, and may be let into possession, &c. 

The Defendant by his answer stated, that the lease contained a 
covenant on the part of the lessee to repair, hedge, ditch, cleanse, 
fence, &c. and, in general, to occupy in a husband-like manner, and 
not to do or permit any wilful or negligent waste. The answer far- 
ther stated, that in Easter Term 1801 the Defendant, being unable 
to procure the arrear of rent for a year and a half, 168/., and being 
informed, and having reason to believe, that the Plaintiff had agreed 
to under-let, and had mismanaged and neglected to keep the prem- 
ises in proper condition, particularly by cleansing the ditches, &c. . 
brought the ejectment ; on the ground, that the Plaintiff had broken 
the covenant, as well by such mismanagement, as aforesaid, as by 
non-payment of rent ; and the Defendant afterwards took posses- 
sion ; and brought an action for the mesne profits, to recover the 
rent in arrear. 

The cause was heard at the Rolls ; when the lease, being read, 
appeared to contain a clause of re-entry for the breach of all or 
any of the covenants. There was contradictory evidence as to 
breaches of the covenants against mismanagement, waste, &c. The 
Master of the Rolls decreed, that the Defendant should be at liber- 
ty to bring an ejectment against the Plaintiff for breach of any of the 
covenants in the lease, except the covenant for payment of rent ; re- 
serving farther directions. 

(a) 2 Story, Eq. Jur. § 1315, § 1321, § 1322, § 1323, and notes ; Bowitr v. Colby, 
1 Hare, 109, 128, 130, 132 ; Eaton v. LyoUy ante, 3 V. 690, note (a). 

(b) 2 Story, Eq. Jar. § 1322. 

VOL. X. 4 
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The Master or the Rolls [Sir William Grant] made the fol- 
lowing observations. 

The Plaintiff seeks to be relieved against a forfeiture of 
[* 69] this lease ; which he states to have been incurred ^ solely by 
non-payment of rent ; and if that is the ground of this 
ejectment, there is no doubt equity will relieve against the forfeiture ; 
considering the purpose of the clause of re-entry to be^only to secure 
the payment of rent ; and that, when the rent is paid, the end is 
obtained ; and therefore the landlord shall not be permitted to take 
advantage of the forfeiture. But in this lease are several other cov- 
enants ; and it seems admitted, that relief is not to be given in 
equity against a forfeiture, occasioned by the breach of those cove- 
nants (1)% The declaration in the ejectment, being general, does not 
disclose the particular ground, upon which it is brought ; and the 
Defendant in that action has not taken the means, which the prac- 
tice of the Court afforded him, of forcing the Plaintiff to make that 
disclosure, by calling upon him, or moving the Court, for a particular 
of the breaches, upon which he meant to rely. The Defendant suf- 
fered judgment to go by default ;^and comes here, admitting, that 
he has been guilty of a breach by non-payment of rent ; but alleging, 
that he committed no breach of any other covenant. The landlord, 
the Defendant in equity, asserts in his answer, that other covenants 
are broken ; and the ejectment was brought for that cause, as well as 
on account of the non-payment of rent ; and with regard to the 
other breaches there is evidence on both sides. If I relieve the Plain- 
tiff, I may ^ve him that, to which he is not entitled. 

July 30. — ^The Defendant appealed from the decree pronounced at 
the Rolls. 

Mr. RomiUy and Mr. Martin, for the Plaintiff in support of the 
decree. 
[♦ 70] * Mr. Lloyd and Mr. Benyon, for the Defendant, objected, 

that, an ejectment having been tried, the Court would not 
make the Defendant try ^mother ; that the Defendant in that eject- 
ment might according to the usual course ' have called upon the 
Plaintiff by a Judge's Order to state the breaches, upon which he 
meant to go ; but instead of that, he let judgment go by default. 
They observed, that the Defendant, being already in possession, must 
be nonsiiited in an ejectment. 

The Lord Chancellor [Eldon]. — ^This is an ejectment upon the 
Statute (2) ; which proceeds upon the idea, that, where an ejectment 
is brought for non-payment of rent merely, this Court would relieve 
against the forfeiture. The Statute limiting the period to six months, 
and giving no relief in specie, supposes the previous right of the ten- 
ant to relief. The proceeding under the Statute applies only to an 
ejectment for non-payment of rent ; and clearly there can be no relief 
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See the next page. 
Stat 4 Geo. II. c. 38. 
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against the breach of other covenants (1). The ejectment may be 
also for other causes ; and the form of the declaration does not disclose 
for what it is brought : but under the present practice the Defendant 
may apply by a Judge's Order for a particular of the causes ; and 
though that particular may contain a variety of causes, and precludes 
the party from going upon any others, it does not impose upon him 
a necessity, after proving any one breach, in respect of which he may 
enter, to go on to prove the others. 

Under the fourth section the tenant might have paid the rent into 
Court, and have stayed proceedings, unless the landlord objected, 
that he could recover for other causes ; and if he had so suggested, 
the Court could have made at most only a qualified dis- 
continuance, or perhaps have "* refused to proceed at all, [*71] 
considering the case not within the Statute. If the Plain- 
tiff would have been suffered to go on upon the other breaches, the 
verdict would ascertain, whether there was a recovery, against which 
the Court could not relieve. The question is, whether the Court 
will not examine, whether it was also upon the other covenants. 
The decree is not right in form;* for if the Court thought, it stood 
also upon the other breaches; and meant to examine them, the 
course ought to have been of a different nature : an issue to try, 
whether there were any breaches of those covenants, specifying 
them, that were known to the Defendant previously to the ejectment 
brought. 

An Issue was directed. 

With respect to forfeiture of leases by breaches of covenant, and the cases in 
which equity will relieve against such forfeiture, see, aiUe, the notes to WiUiams 
V. Chtney, 3 V. 59 ; note 2 to EaUm v. LyoUy 3 V. 690 ; and the note to Barret v. 
Blagrave, 5 V. 555. The principal case is particularly adverted to, by Lord El- 
don, in Hill V. Bardayj 16 Yes. 403, and IS Yes. 58, where his lordship observed, 
that the forfeitures against which equity ought to relieve, should be confined to 
cases for non-payment of money, as rent, and not extended to breaches of other 
covenants, which would be the proper subject of an action for damages : by the 
same obseivations we also learn, that the result of the issue directed in the princi- 
pal case, being, that ejectment could be maintained upon the breach of the cove- 
nants for good husbandry, no relief was ^ven in equi^. 

(1) This proposition has been since the subject of great consideration. In 
Sanders v. Pope, post^ vol. xii. 282, Lord'Erskme relieved against the breach of a 
covenant to repair ; holding the relief not confined within the limits, stated by 
Lord Alvanley, avU^ vol. iiL 693, '* unavoidable accident, fraud, surprise, or igno- 
rance not wilful,^ but to be given at discretion even against a wilful oreach, where 
full compensation can be made. That judgment however, followed by Davis v. 
Wtsl, vol. xii. 475, has been much questioned : the relief has not been since ex- 
tended beyond the case of payment of money : as in the instance of rent; and 
has been uniformly refused, Baron Wood dissenting, against breach of covenant 
to repair, to insure, (a stronger case against the relief, as t!ic breach may be con- 
cealed) and not to assign, &c. without license. See jw5f, Hill v. Bardaxf^ vol. xvi. 
402; xviii. 56; Reipiolds v. Pitt, xix. 134; Lovat v. Lord RanelagJi, *3 Yes. & 
Bea. 24 ; Bracebridare v. Bucklof, 2 Pri. 200 ; Rolfe v. Harris, 2 Pri. 202, n. ; mait 
V. JFamer, 2 Mer. 459 ; post, vol. xiii. 228 ; the note, 79 ; and the note, 2 Mer. 65, 
Hannam v. South London Water fVorfes Company. 
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SELEY V. WOOD. 

[Rolls.— 1804, July 12, 30.] 

Executors trustees of the residue undisposed of, for the next of kin by the efiect 
of expressions in the Will, importing a trust, and reversionaiy legacies upon 
' the decease of two annuitants. Legacies to the next of kin do not exclude 
them (a\ 

Bequest of annuities for life : ^ when dead to return to the executors i** a legacy 
to the executors beneficially ; not as trustees (6). 

John Atkins made his Will, dated the 23d of December, 1796, 
beginning in the following manner : << John Atkins of Bleinheim 
Street Bond Street a coal dealer of St. George's parish Hanover 
Square do make this my last Will and Testament in the manner af- 
ter my decease my affairs may be settled by Mr. Thomas Wood a 
coal merchant ojf Northumberland Street and Mr. David Fay of 
Harrow or Faddington I appoint executors of this my last Will if 
they will be so good as to do it. First, I give Thomas Triming of 
Battle Bridge my wife's brother twenty pounds a year for 
[* 72] ^ his life only with all my household goods and wearing 
apparel and to bury my body." 

The testator then in a very inaccurate manner gave several annui- 
ties for the lives of the respective annuitants, to be paid quarterly ; 
with directions for the separate use of those, who were married wo- 
men. Among those he gave to Sarah Duke 20/. a year for her own 
use> and not for her husband to do any thing with it as long as she 
may live ; " when dead to return to the executors." The last annu- 
ity was to Ann Cole, 20/. a year for her life, not to be at the dispos- 
al of any husband, or any other body ; *^ when dead to return to ex- 
ecutors." Some of the other annuities were made determinable upon 
any offer to sell or pawn them ; which direction was thus expressed, 
as to one, " to be forfeited : " as to another, " to be lost to them ; " 
and as to a third, '^ then it may be lawful to stop it." 

The testator died in 1799. The bill was filed by the annuitants 
against Wood and Fay, praying, that the accounts may be taken : 
and, that it may be declared, that the Defendants are possessed of 
the residue in trust for the Plaintiffs Elizabeth Seley and Hannah 
Cole, as tlie next of kin of the testator, being his sisters. 

The Defendants claimed the residue for their own benefit. 

Mr. RomiUy^ for the Plaintiffs. — ^The words of request, added to 
the appointment of executors, '< if they will be so good as to do it," 
exclude the Defendants from the residue ; which amounts to 6000/., 
the bulk of the testator's property : only small legacies and annui- 

(d\ In the United States the residue undisposed of hy the testator is universally 
distnbutable among the next of kin in the absence of all expressions of intent to 
the contrary. See Urqvhart v. King, ante, 7 V. 225, note («); J^sbeU v. Murrey^ 
ante, 5 V. 158, note (a) ; Bennd v. Batchdor, ante, 1 V. 68, note (a) ; J^oitrce ▼• 
Mnck, ib. 344, and note (a) ; Milnes v. Stater, ante, 8 V. 295, and note (6). 

(h) See 2 Williams, Executors, (2d Am. ed.) 1052, 1053. 
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ties being disposed of. He could not mean, that they should take 
that beneficially by the appointment of them as executors. The rule 
is perfectly settled, that an intention to create a trust is suffi- 
cient. 

Mr. Richards and Mr. AingCy for the Defendants. — ^There is not 
sufficient indication upon this Will of an intention to exclude the 
Defendants from the legal consequence of their appointment as 
executors. The particular expression, that has been pointed out, is 
very slight ; amounting to nothing more than that he appoints them 
executors, if they choose to act ; mere terms of civility. After 
giving some of the annuities he adds the words, " when dead to re- 
turn to the executors ; " which seems to import a gift to them. 

Mr. RomUfyy in reply. — ^From a great number of annuities two 
odIj are selected ; which upon the death of the annuitant are to re- 
turn to the executors, as expressed in this most inaccurate Will. If 
the word was *^ go," instead of showing, that the executors were to 
take the residue, it would import the contrary. Expressing that as to 
two annuities only, he cannot be construed to have the same inten- 
tion as to the rest. As to the olher words, the expression imports 
an obligation upon him ; not, according to the Defendants' construc- 
tion, a great kindness conferred upon them. It is not clear, that a 
reversionary interest will not make an executor a trustee. 

The Mastsb of the Rolls [Sir William Grant]. — ^All these 
cases turn entirely upon the intention. The question is, whether 
the intention to give an office can be sufficiently collected. I do 
not see, why a reversionary interest should be an exception. Is it 
not as much a legacy as a direct and immediate bequest ? 
The argument * always is, what can the testator mean by [* 74] 
giving the executor particularly what he means him to 
have in the general residue : why give him any thmg, if he would 
take the whole? Upon that point I wish to see, whether that is 
such a legacy as would turn an executor into a trustee. Con- 
sidering the' wording of this Will, great stress is not to be laid 
upon it 

Juiy 30th. The Master or the Rolls [Sir William Grant]. 
— ^My opinion upon this Will is, that the executors are to be consid- 
ered trustees of the residue for the next of kin. The words, by 
which the executors are appointed, strongly indicate an intention to 
impose a burthen, not to confer a benefit : to give them the office of 
executors, and not a beneficial interest in the estate. These words 
are very like those, that occur in Lord North V. Purdon (1) : 
^* heartily requesting them to be so kind as to take on them the exe- 
cution of the Will.'' The decision of that case certainly did not 
turn necessarily upon those words; for an intention appeared to dis- 
pose of the residue to some person : a blank being left : but I men- 
tion the case on account of what Sir John Strange mentions with re- 

(1) 2 Ves. 495. 
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gard to the words ; eridently showing, the testatrix did not mean 
the blank to be filled up with the names of the executors. << When 
she mentions her executors by name, and only as such, in the fol- 
lowing sentence, she plainly intended them no farther favor ; and 
there are added pathetic, supplicatory, words, addressed to her 
executors, to take on them the execution and burthen of her Will ; 
which words she could not be supposed to have used, had she in- 
tended them so great a benefit as the residue of her estate, if Mary 

died before twenty-one or marriage." 
[* 75] * So he held, the words plainly show an intention, that 

they should not take the surplus. It is clear, the legacy to 
the next of kin, which occurs in this case also, does not exclude 
them. Notwithstanding two decisions to the contrary, one by Lord 
King, it is now settled, that it does not. 

This Will consists almost entirely of annuities to different persons. 
The only words applicable are those at the end of the bequest of 
one of those annuities ; *^ when dead to return to the executors : " 
and then, after an annuity, immediately following, another has the 
same clause. Those words are relied upon on both sides : for the 
executors, to show, the testator conceived, that when tlie annuity 
should expire, the capital would return to the executors of course. 
But if the testator knew that to be the law, that the consequence of 
the expiration of the annuity was, that the capital would return to 
the executors, why should he say so as to these particular annuities? 
If he did not know that, then there is no influence with regard to 
his intention from the word " return." On the contrary it seems, 
that having made that declaration in favor of the executors only in 
two instances, he did not mean, they should take in all the others. 
The safest course therefore is to follow, as close as I can, the words 
of this ill-drawn Will ; not being at all certain of the intention. If 
as to two of these bequests, he has said, the executors should have 
the money, and has not said so as to the others, I must say, he 
meant differently as to those. If he meant, they should take in 
these two instances, then they derive partial benefits under the Will ; 
and upon that ground also are excluded from the residue ; for there 
is no doubt, a reversionary interest; after a life interest would 
exclude an executor; and more than a direct and immediate 

legacy, upon the reasoning; for the argument is more 
[*76] * strong. The argument from a legacy may be rebutted. 

There is a motive for it. It is some advantage ; putting 
him on a footing with other legatees ; though there should be no res- 
idue : so that he shall have something in all events. But, where 
an interest is given in this manner, that does not apply ; for he is 
sure in all events he will have it, if the testator intended he should ; 
for, when the annuity drops, he must have it ; and no other benefit 
was intended, than the law would give him ; if the testator intend- 
ed, the law should operate in his favor (1). 

(I) In Lynn v. Beaver, 1 Turn. 63, the Lord Chancellor expresses considerable 
VOL. X. ^4 
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Perhaps it may be contended, that as to these two legacies the ex- 
ecutors are trustees ; for the gift to them would imply nothing more 
than that the subject should fall into the residue ; and Lard Bristol 
V. Htmgerford (1) may afford some countenance to that argument 
It was urged for the executors in that case, that by the WiU it was 
expressly said, the surplus should be part of the personal estate, and 
go to his executors ; and therefore it must be understood, he meant 
it to their own use. The answer to that is, no : those words are in- 
tended only to exclude the heir : ^it was real estate in that case :) 
but, the executors being trustees, though taking as executors, they 
will take as executors, being trustees. But those words apply to the 
whole fund ; and, so construed, had a meaning given to them. But, 
if I construe these words so, as applied to these two bequests, putting 
them just upon a footing with all the rest, that would deprive the 
words ^^ return to the executors," of all meaning: whereas by the 
other construction I do give a meaning to those words. Therefore 
they are trustees of the residue except those two sums ; and declare, 
that they are entitled to those two (2). 

1. As to the exclusion of an executors title to the unbequeathed residue of his 
testator's proper^, see, emte^ note 1 to Bennei v. Bakhdor^ 1 V. 63 ; notes 3, 4, 5, 
6, to Mntne v. rinch, 1 V. 344 ; and note 1 to White v. Evans, 4 V. 21 ; Ljfnn v. 
Beaver^ Turn. 69. Lord Eldon, without overruling Sir Wm. Grant's decision of 
the principal case, has thrown some doubt upon the soundness of the cKc^iim, as to 
the exclusion of an executor by the contingent ^ift of a reversionary interest 

2. That the mere fact of a gift of legacies to Uie nezt of kin will not rebut their 
claim to a residue undisposed of, where the executora would otherwise be held to 
be trustees, see note 4 to Clennel v. Lewthwaiie^ 2 V. 465. 

3. In Gvraud v. Hanbwry^ 3 Meriv. 158, a testator's intention to impose a bur- 
den, and not to confer a benefit upon his executors, was inferred from words simi- 
lar to those from which the like conclusion was drawn in the principal case. 

4. That the prima fade presumption which the gift of a legjoicy to a sole execu- 
tor, or the gift of eqiud legacies to each of several ezecutora, raises against the 
claim of such executors to the unbequeathed residue of their testators nersonal 
property, may be rebutted hy parol evidence: see Langham v. Sandfordy 2 Meriv. 
17, and note 3 to CknneU v. Leuihwaite, vbi supra, 

doubt of the effect, for this purpose, of a reversionaiy interest; particularly a con- 
tingent reversionaiy interest ; as in that instance. 

(1) Pre. Ch. 81. 

(2) Ante, Urqvhart v. JSrig, vol. viL 225 ; Sadler v. Titmery viii. 617, and the 
references ; and the note, i. 362 ; fFUHams v. Jones^ posty the next case. 



T7 WUXIAMS v. JONKS* [1804. 

WILLIAMS V. JONES. 

[Rolls.— 1804, July 30.] 

Oms ezecntor having a legacy for his trouble, uaiol evidence was admitted on be- 
half of his co-executrix, an infant, to rebut the presumption for the next of kin ; 
and she was held entiUed to the residue undispK)Bed of (a). 

Ann Jones left the following paper in her own hand-writing ; 
which was proved as her Will. 

<< September 20thy 1803. — ^I mean this in case I should die before 
I have a Will made. To my nephew John Jones two hundred 
pounds. To his sister Sarah's children one hundred and fifty 
pounds. To bis brother Owen Jones one hundred and fifty. To 
Elizabeth Evans my niece the land at Tworch. To her sister Ann 
Punter one hundred and fifty. To Mrs. Ryder my husband's niece 
one hundred and fifty. To Dr. Thornton one hundred pounds for 
his care of Mr. Jones and myself. To Mrs. West of Rose Farm one 
hundred pounds. To Mr. Sidebotham's son Thomas ten pounds. 
To Mary Hughes my god-daughter ten pounds. Mrs. Williams and 
Mrs. Lloyd .of Rhuaban twenty pounds a-piece. Mr. Jones, chymist 
at Ruthin, fifty pounds : the rest of his cousins ten pounds a-piece. 
Mr. Williams, No. 1, Milbank, Church street, St. John, Westmin- 
ster — ^My niece Mary Jones and Mr. Williams to be my executors — 
Mr. Williams is to have twenty pounds for his trouble." 

The testatrix died upon the 23d of January, 1804 ; leaving several 
nephews and nieces, her next of kin. The Bill vras filed by Williams 
against Mary Jones, an infant, about the age of sixteen, the execu- 
trix, and a great niece of the testatrix, and against the next of kin, to 
have the rights of the Plaintiff* and Defendants in the residue de- 
clared. 

The Defendant Mary Jones went into parol evidence. Three 
witnesses proved declarations by the testatrix, that she 
[*78] had several relations in Wales, whom she "^bad never 
seen ; and in all probability never should : therefore should 
leave them something to remember her : but it was her intention to 
send for her niece Mary from Wales ; whom she should consider her 
own child ; and would leave her a handsome fortune ; that being in- 
formed, that her late husband's watch was claimed under a promise 
by him, she said, she would keep it, while she lived ; that it was 
always her intention to have it left to her niece Mary Jones with 
what she meant to give her besides. Upon the day of her husband's 
death she declared her intention to give Mary Jones her husband's 
gold watch ; but upon the deponent's advising her to give her own 
metal watch, and leave her the gold watch, when she died, she ac- 
cordingly gave Mary Jones the metal watch. 

(a) See note (a) to Sdey v. fVood^ antCy 71 ; 2 Williams, Executors, (2d Am. 
ed.) 1052, 1053, 1055. 
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The date of these conversations was not ascertained fieirther than 
that one of the witnesses said, the last time he saw the testatrix upon 
her aBhirs was a short time before her death ; when she spoke of 
the balance of accounts in the banker's hands, due to her late hus- 
band ; for which the executors of Lady Williams Wynne had in his 
life-time procured a draft. This, it was said, fixed the time, by 
reference to the death of Lady Wynne; which happened about 
three months before the date of the Will. 

Mr. Richards and Mr. HaUy for the Plaintiff, gave up the point 

Mr. fVingfield, for the next of Kin, objected to the admission of 
evidence. 

After the cases of Clennett v. Ltwthwaite and Thornton v. TVa- 
cey (1), and many others there referred to, it cannot 
*be disputed, that parol evidence may be admitted to re- [* 79] 
but the presumption in favor of the next of kin against the 
legal title of the executor, having a legacy. But, where it appears 
by express declaration or plain inference, that executors are not 
intended to take the residue beneficially, they are trustees for the 
next of kin. Bennei v. Batchehr (2), Starkey v. Brooks (3), iHor- 
dauni v. Hussey (4). A legacy to an executor for care or trouble 
has been considered as affording such plain inference of the inten- 
tion as to exclude him from the residue : Foster v. Mount (5), Rach- 
field V. Careless (6), May v. Letoen (7), CordeU v. Isoden (8), 
IVhUe V. JEoans (9). 

If evidence could not be received in the case of a sole executor, 
having a legacy for his trouble, the question is, whether the appoint- 
ment of two executors, with a legacy for trouble to one, can be dis- 
tinguished from the case of a sole executor, with a legacy for 
trouble : so as to let in evidence of the intention in favor of the 
other, not having any l^acy. Executors and administrators lure 
considered as one individual, having a joint and entire interest in 
the testator's or intestate's effects ; which cannot be divided. Com. 
Dig. (10). Upon that principle Lord Alvanley in White v. Evans, 
decided, that one executor, being clearly a trustee, by a legacy for 
his care, the other must be a trustee also : a case precisely corres- 
ponding witli this. 

Mr. WethereUy for the Defendant Mary Jones. — ^The case 
of this Defendant, the co-executrix, is * perfectly distinct [* 80] 
from that of the Plaintiff; and she may therefore read parol 
evidence on her own behalf; not to let in the executor. Having no 

(1) ^nU, vol. u. 465, 644. 

(2) AnUy vol. L 63. 

(3) 1 P. Will. 390. 

(4) AnU^ voL iv. 117. 

(5) 1 Vem. 473. 
(6)2P. W. 158;9Mod.9. 

(7) Stated from the Register's Book, in Mr. Cox*8 note, 2 P. Will. 159. 

(8) 2 Vera. 148. 

(9) AnU, vol. iv. 21. 

(10) 1 Com. Dig. 240, tit. Administration, B. 12. 
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legacy, how is she affected by his incapacity ? It is very difficult to 
find reasoning to support the conclusion in White v. Evans : but in 
that case no evidence was offered. Why may not this Defendant 
show by evidence, that the inference from the legacy to the Plaintiff 
does not extend to her ? Another argument arises from the infancy 
of the Defendant. Can it be supposed, that, though being an in- 
fant she could not act, she was to be excluded from the benefit ; be- 
ing also a near relation of the testatrix ? It is true, in Rachfield v. 
Careless, Powis, J. speaks of the reception of evidence with consid- 
erable doubt. It was however read : notwithstanding what Lord 
Alvanley says (1). At that period considerable doubt was enter- 
tained, whether evidence could be received in any case : but the 
law is now settled beyond all doubt ; particularly in CUnnel v. Lewih- 
waite ; where Lord Alvanley considers the doubts thrown out by 
Buller, J. in Nourse v. Finch (2). 

Mr. Wingfield, in reply. — ^Parol evidence has always been receiv- 
ed with great jealousy and hesitation. Lord Rosslyn in Homsby 
v. Finch (3) regretting, that the decisions had led to the admission 
of evidence, observes, that it consists of conversations for months 
together, the witnesses collecting more from what they said to the 
testator, than what was said by him to them : they surest ideas ; 
and from the result of those and his answers collect, what might 
have been his intention. If the evidence was read in Rachfield v. 
Careless, if was to be expected from the observations of 
[* 81] the Court, that would have been the last attempt to * intro- 
duce it in a case under such circumstances : a legacy given 
for care ; which was considered as disposing of the question. Lord 
Alvanley, speaking of that case, says (4), " Mr. J. Powis rejected the 
evidence ; or laid no stress upon it ; because the evidence was to the 
executor for his care ; and he was right ; for there was irresistible 
evidence against the executor ; in which case I would not admit it." 

This executrix must be identified with her co-executor; and a 
plain inference of intention, that one should be a trustee, must apply 
to both ; making in law one person. The testatrix might have made 
the distinction : but it cannot be effected by parol evidence against a 
direct principle of law. 

The Master of the Rolls [Sir William Grant]. — ^This is a new 
point. It did not arise in White v. Eoans ; for there no evidence was 
offered. That also was a new case : I say, a new case : not merely a 
new decision ; for I am not aware, that the circumstance, in that case, 
existed in any former cas^ : viz. one executor having a legacy for 
care and trouble ; and the other having none. The decision was, 
that the one being clearly a trustee, the other must be so likewise ; 
as there was no principle, upon which one could be considered as 
having a beneficial interest given to him, and the other, as having a 

(1) .^nte, vol. ii. 473. 

(2) Ante, vol. i. 344 ; Homsby v. Finch, ii. 5B. 

(3) Ante, vol. ii. 78 ; see page 80. 

(4) Ante, vol. ii. 473. 
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mere office. At the same time I do not know any rule of law, mak- 
ing it impossible so to divide the executorship, and to give to one 
the office, to the other the benefit. The ordinary doctrine is, that 
evidence may be read to rebut the presumption, or the equity. The 
question is, whether in the circumstance, that one has a 
legacy for his trouble, there is any thing * more than a pre- [* 82] 
sumption^ against the other. That it affi3rds a presump- 
tion, decisive, if unanswered, is the decision in White v. Evans. But 
is there a rule of law, that, if one executor is a trustee, the other 
cannot, even with the intention in his favor, have the beneficial in- 
terest, attaching upon the executor ? What should prevent a testa- 
tor, appointing two persons executors ; meaning one only to have 
the duty ; for which a compensation is given to him ? That would 
have the efiect of leaving the other the full benefit of the appoint- 
ment. If it was absolutely necessary, that both should be included, 
or both excluded, and there was no alternative, I do not know, that 
I should not rather elect to let in the evidence of intention for one, 
though the consequence would be to let in the other to the benefit, 
than upon the ground of the legacy to one for his care and trouble 
to exclude the evidence for the other ; for, at most, there is but an 
interference from that legacy, absolutely and entirely to exclude the 
other: certainly a strong inference: but only an inference; and 
there is something in the argument, that it might proceed from the 
particular situation of the co-executor ; that it might be intended to 
give him the legacy for care and trouble, without excluding him from 
the rqsidue ; the other executrix being an infant ; who could not 
take any part of the office. The legacy being given for the extra 
duty, the inference is somewhat weakened even against him. I 
must therefore hear the evidence : but I shall hear it de bene esse ; 
for it may turn out nothing ; and then it will be necessary to decide 
the other question ; of considerable importance ; being one, that 
never received a determination. If the evidence is strong, and de- 
cisive of the intention, I shall hold, that it must operate at least in 
favor of the person, in whose favor it is produced ; and consider 
afterwards, what efiect that will have with reference to the other ex- 
ecutor. 

* The evidence was read. [* 83] 

For the next of Kin, — ^This evidence amounts to no more than 
declarations of a person, making a temporary arrangement of her afiairs. 
Upon the face of this instrument an intention appears to make some 
other disposition, if she lived ; and she lived long enough to have am- 
ple time to make any other arrangement. Little reliance is to be 
placed upon such declarations ; some of which were even previous to 
the date of this paper ; and might have been abandoned entirely, or in 
part, at the time of making it. The language of the witnesses is very 
loose ; and they specify no time : so that the period is ascertained only 
by reference to the death of Lady Wynne, mentioned by one of the 
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witnesses. Mr. J. BuUer's opinion, expressed in Nourse v. JPtnr^, was, 
that the evidence ought to be confined to the time of making the 
will ; and though certainly the decisions have gone to evidence sub- 
sequent, I do not know, that evidepce antecedent to the will has 
been the foundation of any decision. 

The Master of the Rolls [Sir William Grant]. — ^A strong 
foundation for the evidence is laid in the circumstance, otherwise 
very extraordinary, the appointment of a child to be executrix. The 
intention continues certainly to notice her. She is introduced into the 
will ; for what purpose ? A child, to be executrix ; and meant to take 
nothing ! A very little evidence in aid of that circumstance is suffi- 
cient. It is almost sufficient of itself, without any evidence, to jus- 
tify the conclusion. Under the circumstances the presump- 
[* 84] tion, which is raised, not from any thing relating to her- 
self, but from the legacy to the other executor, does not 
operate against her. 

The Decree declared that the residue belonged to Mary Jones (1). 
Sek the references given in the last preceding note. 

(1) Ante, Sdq v. Wood, 71 ; Sadler ▼. 2\irricr, vol. viiL 617, and the references 
in the notes, 622; L 362. 
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MURRAY V. LORD ELIBANK. 

[1804, JuwE 6 ; July 30, 31.] 

Right of children to a provision out of the property of their mother under a de- 
cree, directing a fletttenient by the husband on her and her children ; notwith- 
standing her death before the report (a)b 

Demurrer to the bill of the children was overruled. 

Fhne covert may waive her equity for a settlement out of her own property, even 
after the Order, at any time before its completion (b\ [p. 88.1 

Husband, where he can, may lay hold ci wife's property ; and tnis Conrt wiU not 
interfere (c), [p. 90.] 

Previously to a bill a trustee for a /erne covert may pav her personal properU^, or 
the rents and profits of her real estate, to her husband : not after a bill filed, 
[p. 90.] 

Notwithstanding an Order for a projiosal for a settlement, under the equity of a 
married woman, by the death of either, while resting in proposal, the right by 
survivorship, as between the husband and wife, is not affected, [p. 91.] 

The bill was filed by the infant children of Lord Elibank ; stating 
the proceedings in the cause, Lady Elibank v. Moniolieu (1), and 
the decree, directing the Master to approve a proper settlement, to 
be made by the Defendant Lord Elibank on the Plaintiff Lady Eli- 
bank, his wife, and her children by him, regard being had to the 
extent of her fortune and the settlement already made upon her by 
Lord Elibank. 

The bill farther stated, that before any report Lady Elibank died 
intestate ; and prayed, that it may be declared, that the Plaintiffs 
and the Defendant Alexander Murray, another child of Lord and 
Lady Elibank, have under the Decree of the 19th February, 1801, 
a right to have a provision made for them cut of the said one fourth 

• of the personal estate of Lady Cranstoun ; and that it may be refer- 
red to the Master to approve of a proper settlement to be made by 
the Defendant Lord Elibank upon the Plaintiffs and the Defendant 
Alexander Murray, being all the children ; regard being 
had to the extent * of the fortune of Lady Elibank, and [* 85] 

. the settlement already made by Lord Elibank. 

To this bill the Defendant Montolieu put in a demurrer. 
Mr. Alexander and Mr. Cookty in support of the Bill. — ^The ques- 
tion is, whether the children are entitled to sustain a supplemental 
suit : so as to have the benefit of the decree. This right is purely a 
creature of the Courts of Equity of this country. Upon principle 

(a) The right of the children to the benefit of a settlement, attaches upon a 
wife's filing a bill for that purpose ; and if she should die, pending the proceed- 
ings, without waiving the right to a settlement, the children may, by a supple- 
mental bill, enforce their claim. 2 Story, Eq. Jur. § 1417. See Gr^s v. PerJdns^ 
6 Sim. 57G, 584 ; Groves v. Clark, 1 Keen, 138, 139. 

In reference to a wife's right to a settlement in certain cases, see Blount v. 
Bestlandj anie, 5 V. 517, note (c) ; Ball v. Montf^men/, ctnle, 3 V. 191, note (d) ; 
2 Story, Eq. Jur. § 1403, et seq. and notes. § 1406, § 1415. 

(6) See 2 Story, Eq. Jur. § 1418, and notes. 

(c) 2 Story, Eq. Jur. § 1403. 

(1) Reported antt, vol. v. 737. See the references, and the note, ii. €09. 
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why should the interest, given by the decree to particular persons, 
beyond the interest of the parent, depend upon the accident of 
death ? But the interest of the children rests most safely on the 
uniform practice. In Rowe v. Jackson (I) it was said by Mr. Ma- 
docks, and assented to by the Court, that, where a husband sues for 
his wife's fortune, and is decreed to make a proposal for a settlement, 
and the wife dies, the husband shall be compelled to carry it into 
execution for the children ; and he cited a manuscript case for that ; 
and observed, that the same thing was said by Lord Thurlow in 
1779, upon a motion by Mr. Mansfield: but it is otherwise, if the 
wife dies before the decree. It is now decided, that the creditors of 
the husband are exactly in the same situation. An order was made 
by Lord Alvanley, enforcing the Equity for the children after the 
death of the wife, even against the assignment of the husband. It 
does not appear, whether the husband had carried in a proposal be- 
fore the death of the wife, or before the assignment : but that cannot 
make a difference ; as the mere proposal could not bind more thgn 

the decree, in obedience to which it is made. The rule is 
[* 86] now clearly * settled, that the children have through their 

mother an interest in her fortune. The uniform language 
of the Court is, that the husband shall go before the Master ; and 
lay proposals for a settlement upon the wife and children. It ap- 
pears from Hearle v. Greenbank (2), that Lord Hardwicke so con- 
siders it ; and seems to think, that decree might be made after the 
death of the wife ; the children even after her death having a right 
against the father for a provision. But here is a decree, establishing 
this right of the children in the life of the wife ; and the settlement 
is to be considered as made at the date of the decree ; and in the 
nature of an agreement sanctioned by^the Court, giving the husband . 
the fortune upon terms. In Martin v. Mitchell^ the case before 
Lord Thurlow in 1779, the Court after the death of the wife before 
a settlement carried the proposal into execution against an assign- 
ment to a creditor. 

Mr, Richards and Mr. fV. Agar, in support of the demurrer. — In 
the case, either of a sum of money, the property of a married woman, 
which belongs to her husband in her right, or a bond or note, a chose 
in action, or what Lord Alvanley called a chose in equity, which the 
husband may recover, but, if he does not, will survive, the debtor 
may pay the husband ; who may release him. It is his property, 
subject to the contingency of survivorship. A Court of Equity will 
not assist him ; unless he will make a settlement : but, if the wife 
does not desire a settlement, the Court will not make one for her ; 
and it has been held, that the Court cannot refuse to the wife the 
power of giving the property to her husband. It is the property of 

the husband ; to be extended to the wife and children, if 
[* 87] she thinks fit ; but the Court * would not upon her desire 

(1) 2 Dick. 604. Stated also from a manuscript note of Mr. Romilly. 

(2) 3 Atk. 695 ; see page 717. 
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in Court pennit her to give it to any one else; as she might, 
if it was her'sy independent of the Equity, the Court attaches upon 
it. Having not the property, but an Equity only, she has no inter- 
est to give up. There is no analogy therefore to the case of a fine ; 
in which an interest does pass. The trustee is justified in paying 
the husband : but if the wife had an interest in it, he would be an- 
swerable for that to her. 

But, supposing the wife to have some interest, can the children 
have any ? If she is dead, they cannot come here for a settlement : 
Scriven v. Tapley (1). It is said, the Court has by the decree given 
them an interest. They were not parties before the Court at the 
time that decree was made. They have no more interest in the 
.property than a stranger ; but are considered by the Court in a man- 
ner comprehended in the mother, while she exists ; who is therefore 
allowed to extend her plan of provision to them ; but not as distinct 
and separate objects, having an interest independent of her. Sup- 
pose, Lady Elibank had waived the order for a settlement ; and de- 
sired the money to be paid to her husband ; the Court, considering 
the Equity her's, would have held, that she might disappoint her 
children. The proposal, not completed and carried into execution 
by the Court, is only an ofier ; and if the wife dies, before it is car- 
ried into execution, the husband is remitted to his legal right. In 
all these cases every thing is given with reference to the wife : noth- 
ing independent of her. Only two authorities are produced for mak- 
ing any order for the benefit of the issue of the marriage after the 
death of the wife : the one, Rowe v. Jackson ; a very short 
note ; the other, an order, made by Lord Alvanley * upon [* 88] 
petition, by some slip in the absence of the assignees ; who 
were not parties ; and without even inquiring, whether they had any 
objection to it. The property was very small ; which perhaps might 
have had some influence. The Court cannot say, what proportion 
the wife would have settled upon herself, and what upon her chil- 
dren. In Macaiday v. Phillips (2) it was held, that the decree gave 
no interest to the husband : but it survived to the wife ; and Lord 
Alvanley says, if she died, notwithstanding his proposal he would 
have been entitled. That opinion was given by Lord Alvanley with 
great deliberation ; and takes the distinction between a settlement, 
approved by the Court, and a mere proposal. 

The Lord Chancellor [Eldon]. — ^There are two points upon 
this demurrer ; one of the form : . the other upon the merits. If the 
wife has this Equity for a provision for herself and her children, up to 
the moment of the completion it is competent to her to give it to her 
husband (a). A great variety of proceedings have occurred, in 
which the Master has stated, that with reference to the point of set- 
tlement the party had waived it ; and I apprehend, it will be found, 
that she may between the period of the order and her death waive 

(1) Amb. 509; 2 Eden, 337. 

(2) ^nUy vol. iv. 15 ; see 19, and the references in the note, 
(a) See 2 Story, Eq. Jur. § 1417, and notes. 
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the benefit of that order. The question then is, if between the date 
of the order and her death she does not by some authoritative pro- 
ceeding express an alteration of her mind, whether that order is to 
stand for the benefit of the children. The two decisions, that have 
been mentioned, are strong authorities for that. Let an inquiry be 
made into the circumstances of those cases ; and as to the latter, 
whether the assignees of the husband were heard, or not. 

[*89] ^Jtdy 30th. Mr. Alexander, for the Plaintiff, stated 

the case of Martin v. Mitchell, from the Register's Book, 
in which the motion before Lord Thurlow in 1779 was made. In 
1777 a decree was made for an account, and that what should be 
found due to Hannah Fearns should be paid into Court, to her separ-^ 
ate account, with the usual direction for a settlement. The sum 
of 3000/. was by the Report stated to be due, and was carried over. 
After her death, in 1779, the motion, referred to in Rome v. Jack- 
s(m, to pay that sum to the husband, was made, and refused ; and 
an order was made, directing the husband to go before the Master, 
and execute the order for a proposal. That proposal was carried 
into effect by petition at the Rolls ; and under another order in 
1803, stating all the proceedings, the children were paid. 

It appears from these cases, that the equity of the wife does sur- 
vive to the children ; and their only mode of availing themselves of 
this interest is by supplemental Bill. The case of Macaulay v. 
Philips, is not applicable. The dictum of Lord Alvanley would 
have been inaccurate, if there had been any children : but there 
were no children. It amounts to no more than that the proposal did 
not sever the joint tenancy between the husband and wife. If, as 
your Lordship has observed, the wife can waive her right under the 
order, for the benefit of her children and herself, that cannot effect 
a case, where she has not waived it, and is dead. 

The Lord Chancellor [Eldon]. — ^The question is, what is the 
effect of such an order, as constituting a right in the issue to a pro- 
vision, if the wife dies without any act done after the date of that 
order. If this case had been antecedent to the period, 
[* 90] when the manuscript case, to which Mr. Madocks ♦allud- 
ed, was decided; it would have been very difficult, consist- 
ently with what the Court does with the wife's property, to say, there 
was such a right as is now asserted, upon a proceeding, that went no 
farther than an order to lay a proposal before the Muster. The hus- 
band, where he can, is entitled to lay hold of his wife's property: 
and this Court will not interfere. Previously to a bill a trustee, who 
has the wife's property, real or personal, may pay the rents and 
profits, and may hand over the personal estate, to the husband. 
Lord Alvanley in Macaulay v. PAtVtp^ has laid down, that after a 
bill filed the trustee cannot exercise his discretion upon that ; that 
the bill makes the Court the trustee, and takes away his right of 
dealing with the property, as he had it previously. I have heard 
that otherwise stated in this Court, at the Bar, at least. But that 
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case is the last ; and, I think, contains very wholesome doctrine upon 
that point. I should have supposed, a decree made in the cause 
proceeded upon the right or equity in the wife at the filing of the 
bill ; for decrees are only declarations of the Court upon the rights 
of the parties, when they begin to sue. The wife is entitled to call for 
a declaration, that she then had a right to a provision for herself 
and her children ; and yet it is clear, after such a bill filed she might 
come into Court, and consent to her husband's having the fund en- 
tirely under his dominion. If she does not, the Court, by the de- 
cree, orders a proposal to be made for a settlement upon the wife 
and issue. 

It has been truly observed, that Jthis doctrine is a mere creatune of 
the Court, founded altogether in its practice (a). The case of Macavr 
ley V. PhiOips proves, what I should have had no doubt up- 
on, that, notwithstanding * that order for a proposal, if either [* 91] 
party died, while it rested merely in proposal, that would 
not affect the right by survivorship as between the husband and wife. 
There were no children in that case certainly. It is not unfrequent, 
where the Master makes his Report after a decree, for him to state, 
that the parties had decUned to lay a proposal for a settlement be- 
fore him. That has occurred, since I have sat here : but when at 
the Bar, I was frequently concerned in this final arrangement ; that 
notwithstanding such order by the original decree, upon farther di- 
rections the wife came ; consenting, that the fund should be taken 
out of Court ; and was permitted to do so. If therefore the issue 
have a right against the father, it is dependent alt<^ether upon the 
will of the mother. There is perhaps some difficulty in making all 
the principles of the Court upon this subject consistent with the no- 
tion of such right in the children : but it is not for me to reconcile 
all these principles, if there is practice sufficient to establish a given 
course as to that. In Rowe v. JacksaUy and I can from my own 
memory, confirm both accounts of that case, upon an application, 
where it was necessary to consider, whether, the wife never having 
expressed any change of opinion between the period of the order for 
a proposal, and her death, that order gave the children any right, 
Mr. Madocks stated, that it was not according to the practice after 
that order to permit the husband to avail himself of the death of the 
wife, to take the fund, leaving the children unprovided. His author- 
ity, always considerable, is in that instance peculiarly to be regarded ; 
as he referred to^another case in which Lord Thurlow was satisfied, 
that such was the rule ; and acted upon it. But it does not rest 
there ; for in a subsequent case it is clear from the Register's Books, 
that Mr. Mansfield, after the death of the wife moved, that a sum of 
money should be paid to the husband, and Lord Thurlow 
* refused that application upon the ground, that the order [*9SJ 
for a proposal on behalf of the children was an obstacle. 
That was followed by what Lord Alvanley did, upon a petition ; 

(a) See Oancy, Rights of Women, (Am. ed.) 444 ; 3 Story, £q. Jar. $ 1407. 

VOL. X. 5 
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whether regularly or not, will not shake the doctrine, considering 
what had been done before. In that instance, Lord Alvanley would 
not deliver out that small sum, little more than 3007., until satisfied 
that there was some provision for the children. 

Taking all this together, however numerous the difficulties upon 
it, it is too much for me to say, upon ^e argument of a demurrer, 
all, that has been done in the cases referred to, is to go for nothing, 
because it is difficult to say ab aniCy it should be done ; and that I 
am to set up a different course of practice. I agree also with Mr. 
Alexander, as to the dictum of Lord Alvanley in Macatdey v. PhU- 
lips : which construction is necessary, to make him consistent ; and 
attention being given to the circumstance, that there were no chil- 
dren, there is no inconsistency in that case. The principle must be, 
that the wife obtained a judgment for the children, liable to be 
waived, if she thought proper: otherwise to be left standing for 
their benefit at her death. 

Next, as to the form : if the children have acquired a right by the 
judgment in the former suit, it is subsequent to the institution of the 
proceeding in that suit ; and unless they can apply by petition, un- 
der the liberty to apply, I do not see, how they can, except by sup- 
plemental bill. 

The demurrer therefore ought to be over-ruled. If upon the hear- 
ing of the cause, this should turn out to be wrong, it is infinitely 
better that it should go to the House of Lords upon a full hear- 

ing (!)• 

See, onfe, the notes to 5. C. 5 V. 737. 



[*93] WEBSTER v. WEBSTER. 

[1804, August 1.] 

PxsA of the statute of limitations bv an executor, the testator haviog died in 1786, 
though probate was not taken till 1802, allowed : the allegation of the bill upon 
a fair construction being, that the defendant had possessed the personal estate, 
and therefore might have been sued as executor de aon tort, previously to 
1792(a). 

The bill stated, that William Webster was indebted to Thomas 
Webster in the sum of 19/. lOs.^lOe/.; and that all the debts of 
William Webster, at the time of his death, except that, were paid. 
He died in 1786 ; having by his Will given several legacies ; and 
appointed the Defendant his sole executor, who proved the Will in 

(1) A decree was afterwards made for the Plainiifis : poft, J^furrmf v. Lord Eli- 
hankj voL xiii. 1 ; xiv. 496. See Llovd v. WHUams, 1 Madd. 450 : ^emmdz v. 
HMdoy 1 Glyn & Jam. 64. 

(a) See 1 WilUams, Executors, (2d Am. ed.) 153; 2 ib. 1452. 
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1802, and took upon himself the burthen and execution thereof; 
and possessed himself of all the testator^s personal estate and effects ; 
and Thomas Webster in his life^time, and the Plaintiff since his de- 
cease^ severally applied to the Defendant for payment. Thomas 
Webster died in 1792. The Plaintiff was his surviving executor. 

The bill then alleging, that the Defendant possessed himself of the 
testator William Webster's personal estate, as aforesaid, prayed an 
account and payment of the Plaintiff's debt 

The Defendant put in a plea of the Statute of Limitations. 

The Lord Chancellor [Eldon] objected, that as there was no 
representation till 1802, there was no person who could be sued, 
and therefore the Statute could not be pleaded (1). 

Mr. RovpeUy in support of the plea, said, that the Defendant was 
executor de son tort, at least ; and wiUiout probate was executor to 
all purposes, except bringing an action. 

The Lord Chancellor [Eldon], admitted, that he * 
might * be charged as executor de son tort, if it was proved, [* 94] 
that he had done any act (2) ; and thought the plea good 
upon the circumstances stated in the bill ; considering the allegation 
upon a hit construction to be, that the Defendant had possessed 
himself of the estate and effects of this testator previously to 1792 ; 
and, if so, an action might have been brought at the moment; and 
consequently not only a cause of action, but an opportunity of suing 
arose, in 1792. 

The Plea was allowed (3). 

The cases of Carty v. Stephensorij Salk. 421, and of Murray v. The East huKa 
Company, 5 Barn. & Aid. 213, are plainly distinguished from the principal case. 
In each of the first-mentioned instances it was h^ld, that the Statute of Limitations 
could not be pleaded, in bar of an action brought by an administrator, against a 
person who had received money belonging to the estate of an intestate after his 
death, and before administration granted ; the money having been received more 
than six years before the action, but the grant of administration having been made 
within six yean. In those cases, the party receiving the money, no doubt, might 
have been sued immediately, as an executor de son tort, by a person who had then 
any lefi^l title to sue; and against such person the statute might have been 
pleaded ; but, as against the administrator, it was held, that the time of limitation 
could not begin to run until the grant was made to him. The statute of 21 Jac 
I, c. 16, it is true, directs (with some exceptions expressly enumerated) that per- 
sonal actions shall be brought within six years next after tht cause of such actions ; 
but the construction had been, that a cause of action ought not to be said to exist, 
unless there be also a person in existence capable of suing. The cases above 
cited seem to establish the interpretation, that the words of the statute do not 
refer to the primary cause of action, as originating in the creation of the debt or 
duty, but to the proximate and efficient cause, which confers a title to support the 
action. In the principal case, the plaintiff miffht have proceeded against the de- 
fendant, the instant the latter rendered himseff liable, as an executor de son tori ; 
as to the dependency, ther^ore, of the right of suit upon the giant of administra- 
tion, this is the very converse of the other cited cases. It may be proper to add, 

(1) Mltffe V. Pttf, 2 Vem. 604 ; 1 Eq. Ca. Ab. 305. 

(2) 7hi8 is not to be understood as including acts of necessity or humanity. In 
m note to Dyer, 166, 6. a case is noticed of the widow milkinjg cows, as not falling 
ander that description. 

(3) Bea. EL PI. £^ 167. 
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that it appears from Mr. Forrester's hs., Lord Raymond, C. J.» in the case of WtU- 
eoeka v. Hvggins (heard in Mich. T. 4 Gea II. in B. R.), where the question was, 
whether an executor had brought his action in due time, observed, ^ The statute 
of LiDiitations was made for the benefit of defendants, and ought to be construed 
beneficially for them. It is not the granting the letters of administration, or the 
probate of wills, which gives the cause of action, though the power of suing only 
then commences, but ihe original debt is the cause of action." 



EVERETT V. BACKHOUSE. 

[Rolls.— 1804, June 12 ; August 2.] 

Air nncertificBted bankrupt, in ^neral, can acquire property only for the creditors. 
Therefore, having entered into a trade, in partnership, the creditors of that 
partnership have no equity against the assi^ees, for an account and application 
to their deota of the property used or acquired in Hmt partnership. 

Under a separate commission of bankruptcy the joint property is administered, as 
if both partners were bankrupts : viz. in satisfaction of the joint (](ebts, either 
by bill or petition : in order to ascertain the surplus, constituting the separate 
interests, (p. 98.] 

In 1788 Cooke and Kilner carried on business in London, as cot- 
ton merchants ; and Cooke and Wilkinson also carried on business 
in London, as merchants. On the 12th of May in that year a sepa- 
rate Commission of Bankruptcy issued against Cooke. On the 16th 
of the same month a joint Commission issued apainst Cook and 
Kilner ; and on the 20tb, a joint commission issuecT against Wilkin- 
son and Cooke. In November 1789, Cooke obtained his certificate 
under the separate Commission ; which Commission, in May 1790, 
was superseded, as fraudulent. 

The bill was filed by the assignees of Doxon, a bankrupt, claiming 
as a creditor of the partnership of Shepherd and Cooke, formed after 
those Commissions had issued, and carried on under the firm of 
Shepherd and Company ; stating, that the capital of that business 
was obtained by the negotiation of paper ; that neither of them 
advanced any property ; that Doxon did not know 
[* 95] * that Cooke was concerned, till after his dealings with them, 
and after Cooke had obtained his certificate ; upon which, 
when the sepan^te Commission against Cooke was superseded, a con- 
siderable balance was due to Doxon, and there were effects belonging 
to that partnership of Shepherd and Company, acquired in the 
course of their trade, and debts due to them, specifically bound to the 
payment of the debts of that partnership ; several of which were, 
soon after the separate Commission was superseded, possessed and 
received by the assignees under the joint Commissions ; and some of 
the goods, so possessed by the Defendants, were the identical goods 
of Doxon ; charging, that Cooke at most was to be considered as 
having carried on the business (if entitled to any benefit from the 
certificate), in trust for the benefit of his creditors under the joint 
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Commissions ; who could be entitled only to the overplus, after sat- 
isfaction of the debts of the partnership of Shepherd and Company. 

The bill prayed an account of the property belonging to the part- 
nership of Shepherd and Company, or which had been acquired in 
the course of the business carried on under that firm, at the time of 
issuing the supersedeas, possessed or received by the Defendants, the 
assignees under the joint Commissions ; and that they may be de- 
clared specifically subject to the debts of the last partnership of 
Shepherd and Company. 

The defence, set up by the assignees under the joint Commissions 
was, that the separate Commission against Cooke was fraudulent, and 
was therefore superseded ; that the partnership of Shepherd and 
Company was merely fictitious, and the business carried on by 
Cooke alone. Shepherd being a low man, in indigent circumstances, 
put in for a short time by Cooke merely as a color, before 
he had obtained his certificate ; that the capital, * upon [* 96] 
which that trade was carried on, consisted of the effects, 
' which Cooke had withheld from his creditors by means of his separ- 
ate Commission, and money advanced by his father-in-law, or others, 
and not of bills negotiated by the partnership. They insisted, that 
by the supersedeas all the proceedings under the separate Commis- 
sion became of no effect, as if it had never issued ; that the certifi- 
cate was of no avail, and the joint Commissions remain in full force 
against Cooke. 

Mr. Romilly and Mr. Stanley for the Plaintifis, insisted, that the 
property acquired in the trade, carried on during the bankruptcy, is 
applicable in the first instance to the creditors, whose debts were 
mcurred during that trade ; that an uncertificated bankrupt may have 
property and trade ; if the assignees do not interfere to claim the 
property : he. may bring trover : so he may enter in partnership ; 
and go on, till the assignees interfere : Chippendale y.^Tondinson (I). 
-Webb V. Fox (2). 

Mr. Piggott and Mr. Steele^ for the Defendants, contended, that 
there was no equity to sustain this bill : these Plaintifis not being 
creditors under any Commission of Bankruptcy ; and having no 
specific lien, even taking the goods to have been supplied by Doxon. 
The right upon the dissolution of the partnership by the supersedeas 
being the right of the individual, not of the creditors. 

The Master of the Rolls stopped the evidence ; desiring to 
be informed, how the objection to the competency^of this suit could 
be answered. 

*For the Plaintiffs.— In the case of a separate Com- [*97] 
mission the creditors of that house may file a bill against 
the assignees under the Commission and the solvent partner or his 
representatives, for an account: Hankey v. Garratt (3): La &- 

(1) 1 Cooke's Bank. Laws, 431 ; 8th edit by Mr. Roots, 43a See other cases 
there collected. 
(9) 7 Term Rep^ 391. 
(3) 3 Bro. C. C. 457 ; anie^ vol. i. 296. 
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bloniere v. Stvinion (1) ; and other cases. The ground is, that the 
assignees have an interest ; but as trustees for the creditors, with 
whom the house has dealt, as well as for the creditors under the 
Commission. Upon that ground in such suits decrees have been pro- 
nounced ; directing accounts of the partnership transactions, and of 
the debts, and a distribution of the effects of the partnership among 
the creditors of the partnership ; permitting the other creditors to 
come in for the residue. This claim is put, not upon lien, but upon 
this, that the assignees having taken possession of this property, ac- 
quired in this partnership, are trustees in the first instance for the 
creditors of that partnership. 

The evidence was read; for the Plaintiffs, that the house of 
Shepherd and Co. was a r^ular house of trade ; for the Defend- 
ants, that Shepherd was in very low circumstances, and that 
Dozon was intimate with Cooke, and wrote to him about the bus- 
iness. 

For the Defendants. — ^The cases referred to have no resemblance 
to this. Those are cases of a separate Commission against one 
partner. In bankruptcy by a variety of modes the creditors are 
classed ; so as to let each class go against the fund they 
[* 98] trusted. Creditors, whose debts were * contracted before 
the Commission, and claiming under it, are in^a very dif- 
ferent situation from these creditors. This is a new case : property 
acquired, and debts contracted after a Commission ; and no ground 
therefore to come into this Court against Cooke, either alone, or as 
partner with Shepherd. 

Aug. 2d. The Master of the Rolls [Sir William Grant]. — 
At the hearing of this cause I expressed, and entertained, con- 
siderable doubt, whether such a bill as this could be sustained. For 
the Plaintiffs HanJcey v. Garratt and La Sahloniere v. Svnnton 
were referred to : but upon looking into those cases I find, they 
proceeded upon a ground, that does not here exist in &ct : viz. that 
there was joint property, out of which the partnership debts ought 
to be paid, before any part of that property could be appropriated 
to the debts of the creditors under the separate Commission. . But 
in this instance there is no joint property, out of which the partner- 
ship debts of Shepherd and Cooke can be paid. It seems at first 
somewhat strange, that, because one of two partners happens to 
be a bankrupt, the whole of the joint property shall be administered 
in the same manner as if both were bankrupts. That however is 
what was done in those case8,and what frequently is done upon petition 
in bankruptcy (2). It is necessary, in order to carry into effect the 
principle, adopted in bankruptcy, that the joint property ought first 
Id be applied to the joint debts. The assignees under the separate 

il) 1 Cooke's Bank. Law, 247, margin ; 8th edition by Mr. Roots, 270. 
(2) I Cooke*^ Bank. Law, 247; 8th edit by Mr. Roots, 270. See the note, arUe^ 
f 01. L 239. 

VOL. X. *5 
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Commission have some right in the property ; the right to ail of it ; 
that remains the separate property of the partner, against whom the 
Commission has issued; subject however to the joint 
debts, and the * claims of his partner. It is impossible to [* 99] 
ascertain what that surplus will be, without an account of 
the joint debts, and an application of the joint property to them. 
The joint creditors are therefore permitted either by bill or by peti- 
tion to seek that application. 

But in this case Shepherd was engaged in partnership with a 
man, who, as it turns out, could acquire no property for himself. 
Cooke was at that time the object of three Commissions of Bank- 
ruptcy : one a separate Commission ; the other two against part- 
nerships, in which he was engaged. It is clear, being an uncertificated 
bankrupt, he could acquire property only for the benefit of his cred- 
itors under those Commissions, unless indeed under very particular 
circumstances ; where the assignees may by their conduct have pre- 
cluded themselves from claiming the property, which they have per- 
mitted the bankrupt to acquire in the trade, in which he was after- 
wards engaged ; as in Tratighian v. Gttley (1) : but in other cases, 
without those particulai^ circumstances, it is perfectly clear, the bank- 
rupt either by himself or a partner acquires property, not for him- 
self or his new creditors, but for the assignees under the existing 
Commissions. Cooke obtained his certificate under his. separate 
Commission : but that Commission being superseded, the certificate 
fell to the ground, just as if it never had existed ; and he became 
liable to all the consequences of the former Commissions. The as- 
signees under those Commissions laid hold of the property, which 
apparently belonged to him and his alleged partner Shepherd. 
When the creditors of that partnership come into this Court, they 
cannot state the proposition, stated in the cases, to which I have 
referred : viz. that there is joint property, which is in the 
first place liable * to their debts ; for there is no such [* 100] 
property. The property, so far as it was Cooke's, is not 
liable to their debts, but is Ihe property of the assignees under ex- 
isting Commissions. The utmost therefore they could have by this 
bill would be an account, how much was the property of Shepherd. 
The property, apparently that of Cooke and Shepherd, would be 
to be divided according to their respective interests. That is the 
only relief, that could by possibility be had upon this bill ; and that 
is a species of relief creditors of the solvent partner cannot come 
here to seek ; for in effect it would be a bill filed by creditors of the 
solvent partner, (solvent, I mean, in this respect, that there is no Com- 
mission against him) to have ascertained, how much of the property 
the assignees and he have at present in common belonging to him ; 
and to have that property applied to their debts. A bill of that 
description never was sustained. I have stated the ground, upon 

(1) Amb. 630. See poH^ Ex parte Martiny vol. xv. 114 ; anU^ Ex parte Brwm^ 
vol. 11. 67, and the note, 69. 
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which it is necessary to allow a bill or petition to apply joint prop- 
erty to the joint debts ; though it is a little strange, that the joint 
property of the solvent partner should be treated, as if he was a 
bankrupt. But there is no such necessity here ; for the partner, 
who is solvent, may maintain a suit, and ascertain his right ; and, 
when he has obtained his share of the property, there is no purpose, 
for which this Court should interfere, to administer his property 
among his creditors : the separate property of the solvent partner. 
I cannot permit the bill, without laying down, that, wherever a 
debtor, has property jointly, or in common, the creditors of that 
debtor may file a bill against the person, with whom that property 
was held jointly, or in common, to ascertain, how much belongs to 
the debtor ; that it may be applied to his debts. That cannot be 
contended upon any prmciple ; and therefore this bill must be dis- 
missed. 
[*101] *It is unnecessary to enter into the other question, 
whether Shepherd could be represented as a real partner 
at all in this transaction. If not, and there is considerable doubt 
upon it, there is an end of the case upon that ground ; for the 
whole property would belong to the assignees. But it is unneces- 
sary to enter into that ; for upon the other ground the bill must be 
dismissed. At the same time this is a case of hardship upon the 
creditors dealing with this partnership. For that reason I shall not , 
dismiss the bill with costs. 

1. As to the administration of Joint and of separate property, under a commis- 
sion of bankraptcv against one of several partners, see, anU, notes 3, 4, 5, to Han- 
ftey V. Garratt, 1 V. fe6, and note 5 to Lysier v. DoOandy I V. 431. And, with 
respect to the consequences of the general rule, that a second commission can be 
of no leffal validity whilst a prior commission is in force against the same individ- 
ual; wiSi the possible, but doubtful qualification, which the general rule might 
admit in equity ; see note 2 to Ex parte Brown^ 2 V. 67. 

3. The rule of law, that whenever a commission of bankruptcy is superseded, 
every thing done under such commission must necessarily be void, is a doctrine 
DOW qualified by the ifrovisions of the statute of 6 Geo. IV. c. 16: see note 2 to 
Expitrte Jadtton, 8 Y. 533; see also notes 4 and 5 to Ex parte Slokeg, 7 V. 40SL 
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MORGAN, Ex parte. 

[1804, August 3.] 

The rale, thtt a trast estate will pass by a general devise, confined by objects, 
appealing upon the Will, inconsistent with that intention (a). 

John Wu^liahs, a mortgagee in fee, by his Will, dated the 25th 
of June, 1794, devised as follows : 

<< I give and devise all and singular my messuages, tenements, 
lands, hereditaments, and premises, and all my real estate, of what 
nature, kind, or quaUty, soever, and wheresoever the sam^ are situate 
and being, unto my niece Ann Williams, daughter of my brother 
Edward Williams, of Caerleon, tinman, to hold to her, the said Ann 
Williams, her heirs and assigns for ever ; subject nevertheless, and 
charged and chai^eable with the payment of one clear annuity, 
rent-charge, or sum of 20/., to be issuing out of all and singular n)y 
said real estates, and payable to my said brother Edward Williams, 
by his said daughter Ann Williams, her heirs and assigns, by yearly 
payments, for and during the term of his natural life." 

*The testator appointed Ann Williams his testatrix; [* 102] 
and died seised of several freehold estates in July 1794 ; 
leaving his nephew Charles Williams his heir at law ; who by his 
Will, dated the 30th of November, 1795, made the following devise : 

" I do hereby give, devise, and bequeath, unto my said trustees 
Henry Crump and John .Wood, their heirs and assigns for ever, all 
such real estates as are now vested in me, by way of mortgage, the 
better to enable them, my said trustees, and the survivor of them, 
and the executors and administrators of such survivor, to recover, 
get in and receive, the principal moneys and interest, which may be 
due thereon." 

This testator appointed the trustees executors : and died in Octo- 
ber 1801, leaving his wife pregnant ; who afterwards was delivered 
of a son, his heir at law. The mortgagor having contracted to 
sell the premises, an inquiry was directed, whether the infant was a 
trustee or mortgagee within the statute (1). The Master by his Re- 
port stated his opinion, that the infant was not a mortgagee or trus- 
tee within the Act ; to which Report an exception was taken. 

Mr. fiomiUy and Mr. Letois^ in support of the Exception, noticed 
the fluctuation upon this point, which is settled in Lord Braybroke 
V. Inskip (2) in this way ; that a trust estate will not pass by the 
general words of a devise, if the purpose and object of the testator, 
apparent upon the Will, are inconsistent with that intention ; as in 
this instance, by the first Will, giving all the estates, 
charged as to the whole of them with an * annuity of 20/. [* 103] 

(a) See Lord Brcmbroke v. Inakip, cadt, 8 V. 417, and note (a) ; Dulu of Leedi 
v. Munday, ante, 3 V. 348 ; Ram on Assets, ch. 4, § 7, p. 68, 69. 



(1) Stat 7 Anne, c. 19. 
(3) " " 



AntBj vol. viiL 417 ; see the note, iiL 349. 
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As to the second Will, the devisor was merely a trustee for the 
mortgagee, not the mortgagee himself ; and he states the purpose 
^ and object of the devise to trustees ; that they may recover and 
' get in the principal and interest of the money, due upon the estates, 
of which he was mortgagee. Clearly his intention was not to de- 
vise this estate, which had fallen upon him, probably without his be- 
ing conscious of it. 

The Lord Chancellor [Eldon]. — I think, this infant is a trus- 
tee within the Statute. The late cases have taken this turn ; that, 
where general words are used, and upon the Will the testator makes 
* a disposition inconsistent with the disposition of that, which is not 
his own, you confine the general words. By the first of these Wills 
every thing is charged with an annual out-going of 20Z. ; which 
might last longer than the mortgage. From that circumstance 
there is inconsistency enough to show, he did not mean to charge 
this real estate, as real estate ; and it is not charged upon his per- 
sonal estate. Then, as to the other Will, the more reasonable con- 
struction is, that the devisor gave his mortgages to these two persons, 
who are his executors, in order that they might use their title under 
his Will to get in that money, which by virtue of that Will they 
were to distribute as executors. 

The Exception was allowed. 

That, under a general devise, estates held by the devisor on mortgagee or trust 
vUl pass, unless from the context of the will, or from a disposition not consistent 
with a limited right in the property, it can be collected, that he did not mean to 
pass such estates, s^e, anie^ note 7 to The Momey GtMnd v. Bowtfer, 3 V. 714. 
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[1804, August 7.] 



No allowance to the committee of a lunatic's estate for his care and trouble. 

A PETITION, presented in lunacy, prayed, among other things, 
an allowance to the Committee of the estate for his care and 

trouble. 
[* 104] * The Lord Chancellor [Eldon] said, he did not re- 
collect an instance of allowing a Committee of the estate 
of a lunatic any thing for his care and trouble ; and refused to make 
the Order. 

Lord Hardwicke refused to make a precedent which, in terms, should contra^ 
diet the general rule, according to which, as stated in the principal case, a com- 
mittee of the estate of a lunatic is not to be allowed any thing for his care and 
trouble ; his lordship, however, set aside the rule, in effect, in a case where the 
management of the estate was attended with considerable trouble, by making an 
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increased allowance on that account for maintenance ; which increaBe was for the 
benefit of the committee who had the custody of the person, as well as of the 
estate : In rt Annealof, Ambl. 78. And the rule against granting a salary to the 
committee is certainly not universal : Ex parte Fennory Jacob's Rep. 406. But 
regularly, when no person is willing to ftct as committee of a lunatic's estate with- 
out a compensation, a receiver wiU be appointed : Ex parte Raddiffe, 1 Jac. & 
Walk. 640: who may, however, if the nature of the property make such a course 
proper, be ordered to give the same security as would be required from a com- 
mittee : Exparie Warrtn, 10 Ves. 622. In Ex parte BiUinghunt, AmbL 104, the 
next of kin was appointed committee of the person and eaiaie of the lunatic, as to 
the general care of the estate ; but, at the same time, a receiver of all sums of 
money, making part of the estate, was appointed. And a person who has accepted 
the office of committee of a lunatic's estate may, under circumstances (as where 
he resides at a great distance, or is infirm, or where the management of the prop- 
er^ requires close attendance,) pay a commission to an assistant who is usefully 
employed in receiving the rents and improving the property, for the benefit of the 
lunatic ; which commission will be allowed in taking the accounts : In re SeamaUy 
and In re Birchy both decided during the sittings after Trin. Term, 1808. 
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[1804, August 7.] 

Repairs made without a previous order, though reported necessary, not allowed 
to the committee of a lunatic's estate. 

A PETITION was presented by the Committee of a lunatic, praying 
an allowance for repairs made without a previous order ; the Mas- 
ter's Report stating, that such repairs were necessary. 

The Lord Chancellor [Eldon] refused to make the Order (1). 

See, antey note 1 to Blunt v. ClUkeraWf 6 V. 799, as to the relaxation of the 
strict rule acted on by the principal case, which modem practice would perhaps 
admit 
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[1804, August 10.] 

CoMMSsiON of bankruptcy not superseded for fraud, where purchases had been 
made under it 

The object of this petition was to supersede a Commission of Bank- 
ruptcy for fraud. 

Mr. Richards y for a Purchaser under the Commission, objected, 

that it would be very mischievous to supersede a Commission, under 

which purchases had been made ; and this was a purchase under an 

order. 

(1) PoHy Ex parte Morton^ Ex parte HSbert, vol. xi 397. See the note, ante^ 
vol. 1. 85. 
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The Lord Chancellor [Eldon] said, he did not know an in- 
stance of superseding a Commission, where there had been purchas- 
ers under it. 

No Order was made. 

See, etnie^ notes 4 and 5 to Ex parte Shkea^ 7 V. 405, that other equities besides 
those of the bankrupt, may deserve consideration, before it is determined whether 
the commission taken out against him shall stand, or be superseded. 
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Part-owners of a ship cannot set off their proportions of a debt to the bankrupt 
on that account agamst the debts due by the hankrupt to theih severally (a). 

The petitioners were several part-owners of a ship, of which the 
bankrupt was Master. Upon an account stated between the bank- 
rupt and the petitioners and other part-owners a balance was due to 
the bankrupt. The petition stated, that the bankrupt was indebted 
to the petitioners upon the balance of their respective several ac- 
counts, distinct from the- account relating to the ship ; and they 
proved their said debts under the Commission ; and received divi- 
dends; and as the sums, so due to the petitioners, exceed the 
amount of what was due from them to the bankrupt, the petition 
prayed, that the petitioners may be at liberty to set off their respectr 
ive proportions of the debt, due the bankrupt's estate from them and 
the other part-owners of the ship, against the several separate debts, 
due to the petitioners by the bankrupt ; and that the petitioners may 
stand as creditors under the Commission for the balance, instead of 
the sums already proved by them. 

Mr. RomiUy, in support of the petition, stated the question to be, 
whether part-owners of a ship are so distinct, that they may be con- 
sidered separate creditors ; and referred to Ex parte ^intin (i). 

The Lord Chancellor [Eldon] said, unless it could be made out, 
that part-owners of a ship are not partners (&) (2), this was nothing 
more than a set-off of a separate debt against a joint debt. 

The Petition was dismissed. 

See, aiile, the note to Ex parte Qutn^in, 3 V. 248. 



ia) See CoUyer, Partnership, (2d Am. ed.) 579, 692. 



AnU^ voL iiL 248 ; see the note. That case is overruled, pojt, Ex parte 
Twogood^ xL 517. 

(b) Where property is given to two as owners of a ship, it belongs to them as 
tenants in common, and not as partners, and a prior attachment of it by a creditor 
of one of them, will be held valid as against a subseqnent attachment by a joint 
creditor. Thomdike v. DeWolf, 6 Pick. 120. See 3 Kent, (5th ed.) 154-157; 
Jackson v. Rohiruon, 3 Mason, 138 ; Story, Partnership, § 417, et aeq. 

(2) In Ex parte Young, 2 Ves. & Bea. 242, it was decided, that part-owners of 
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TOMKINSON, Ec parte. 

[1804, August 11.] 

Rbhedt of a bankrupt against commitment by the Commissioneis by writ of 

HabtoM Corpus ; not by petition. 
The regularity of the commitment was questionable. 

This petition was presented by a bankrupt; praying, that he 
may be discharged from commitment for not giving satis&ctory 
answers. 

Mr. RamiUyy for the Assignees, consented to the prayer of the 
petition. 

The Lord Chancellor [Eldon] expressed doubt, whether this 
should be done by petition, or by writ of Habea$ Corpus (1). 

Mr. Richards and Mr. CuUen^ in support of the petition, cited Ex 
parte Lingood (2) ; and said, the petitioner appeared by the affidavit 
to have been delivered by the Commissioners to, and to remain in, 
the custody of the Messenger. 

The Lord Chancellor [Eldon] expressed doubt, whether the 
Order, referred to, was an authority for this petition ; observing also, 
that the Warrant of the Commissioners is for commitment to the 
County gaol (3) ; and, if he was not committed, his Lordship had 
nothing to do with it. 

The Lord Chancellor [Eldon] some days afterwards refused to 
make any Order upon the Petition. 

As to the power of commitment which commissioners of bankrupt possess, and 
the course by which any abuse of that authority is to be redressed, see, arite^ the 
note to Taylof^s ccwe, 8 V. 328. 

a ship are tenants in common, not joint-tenants ; the Lord Chancellor on great 
consideration overruling Doddm^ian v. HalUt^ 1 Yes. 496 ; stated from the Regis- 
tei's Book in Lord Chief Justice Abbot's Treatise on Shipping, 99 ; ana in 
Mr. Belt's Sup. 206. Lord Hardwicke's judgment, that they were jointly inter- 
ested, is in opposition to the contract ; and thM letting the ship to might was a 
trade ia contradicted by Ex parte Bowes, ante, vol. iv. 168. In the Miomey Gen- 
eral V. Borrodailey 1 PrL 148, where the Court of Exchequer, upon the authority 
of Lord Hardwicke's judgment, held, that letting a ship to freight is a trade, or in 
the nature of trade, and that the owners of the ship are partners, the case. Ex parte 
Young, does not appear to have been brought to their' attention. 

(1) Ante, Tauloi^s Case, vol viiL S28. See Ex parte Hiams, post, zviii. 237. 

(2) 1 Atk. 240. 

(3) Stet 5 Gea XL c. 30, s. la 
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BEVAN, Ex parte. 

[1804, August 10, 13.] 

A joimr and separate creditor must elect agvinst which estate to go in the fint 
instance ; and, electing to go against the joint estate, he has no preference to 
the other joint-creditors npon the surplus of the separate estate beyond the 
separate debts (a). 

A coifMissioN of bankruptcy issued against the partnership of 
Hornsby and Esdaile. Hornsby had demised to Dorset and Co. an 
estate for 1000 years^ to secure the sum of 1 5,000/., and such farther 
sum as Hornsby and Esdaile should be indebted to Dorset and Co. ; 
and by a bond, of the same date, Hornsby and Esdaile became jointly 
and severally bound to Dorset and Co. in the sum of 50,000/. ; to be 
void upon payment of the sum of 15,000/., &c. By a subsequent 
deed, reciting, that another partner had been taken by Dorset and 
Co., and that the debt was increased, Hornsby and Esdaile covenant- 
ed, that the said bond should be a security, as if given to the new 
partnership. By other deeds Hornsby appointed certain estates to 
Dorset and Co. in fee, to secure the sum of 15,000/. and all sums to 
become due, &c. ; and another freehold messuage was demised by 
Hornsby and Esdaile for 500 years, for the same purpose. Another 
joint security was executed by assignment of a debt and other things ; 
and by another deed they covenanted severally and respectively to 
pay, &c. Dorset and Co. also became bankrupts. They were the 
only joint and several creditors of Hornsby and Esdaile ; and were 
admitted to prove against the joint estate under an Order ; reserving 
the consideration, whether they might prove in respect of the joint 
and several bonds and covenants of Hornsby and Esdaile against the 
separate estate of each, of which there was a considerable sur- 
plus, until after the separate creditors should have been paid the 
whole (1)./ 

The petition was presented by the assignees of Dorset and Co. ; 
praying, that, after the separate creditors are paid, the as- 
[* 108] signees * of Hornsby and Esdaile may pay to the petition- 
ers the surplus of the respective estate and effects of Horns- 
by and Esdaile. 

Mr. RomiUy and Mr. CuUeUy in support of the Petition. — Admit- 

(a) Stoiy, Partnership, $ 384, § 385, § 486. 

Before any creditor can be put to his election, he is entitled to a reasonable time 
to inquire into and ascertain the true state of each fund ; and even after he has 
made an election, he will sometimes be allowed to recal it upon equitable circum- 
stances, when it will not interfere with the positive hghti actually acquired and 
fixed in others. lb. § 384. 

The election of the remedy by the creditor ajrainst the joint and several estate 
is strictly confined to cases of one and the selfsame debt; and does not apply, 
where the creditor has two distinct debts, arising under separate and indepenaent 
coDtracts. lb. note ; CoUyer, Partnership, (2d Am. ed.) 532, 534, B. 4, cb. 1, § 4. 

(1) .4n/e,vol. ix.223. « 
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ting, upon Ex parte Rowlandson (I) that these petitioners ibust in 
the first instance elect between tne joint and separate estates, the 
question is, whether after payment of the separate creditors, having 
this bond and also these covenants by different instruments, they are 
not entitled in preference to the other joint creditors ; according to 
the case. Ex parte Vaughan, stated (2) in Ex parte Rowlandson. 
In JEIr parte nond (3) Lord Hardwicke's opinion seems to be, that 
the creditor by a joint and several bond was entitled to satis&ction 
out of the surplus of the separate estate in preference to the other 
joint creditors. It is reasonable, that a party, who has taken, 
this additional security, should have this advantage over the others, 
who have taken a joint security only. All, yet decided, is, that they 
shall not come in competition with the separate creditors upon the 
separate estate. 

Mr. Bichardsy against the Petition. — ^This application is against the 
principle ; though there is no case precisely in point. The rule is 
perfectly established ; that a creditor having a joint and several se- 
curity, must make his election ; and the circumstance, that the security 
is by distinct instruments, makes no difference. It is rea- 
sonable, and agreeable * to the equality, alluded to by Lord [* 109] 
Hardwicke (4), and which the Court aims at in bankrupt- 
cy, that such a creditor should not take without letting in the other 
joint-creditors to participate with him ; that class of creditors being 
prejudiced by his election to participate with them in the first in- 
stance. 

Mr. RomiUyy in reply. — ^The orders, stated by Lord Hardwicke, 
are more to be relied on than the language attributed to him at the 
conclusion of his judgment ; in which there is not much reason ; for 
if an equal distribution is made against persons, having additional 
securities, in one sense the effect is inequality. 

The Lord Chancellor [Eldon]. — It is necessary to look to the 
language of these orders. Several instances of a surplus have occur- 
red ; and I do not recollect, that it was ever argued to this extent ; 
that a creditor, having both securities, should be in a better situation. 
The principle seems obvious ; yet in bankruptcy for some reason, 
not yery intelligible, it has been said, the creditor shall not have the 
benefit of the caution he has used. I never Could see, why a creditor, 
having both a joint and a several security, should not go against both 
estates. But it is settled, that he must elect (a). By his election to 

(1) 3 P. Will. 405; Cooke's Bank. Law, vol i. 249, 5th edit;^th edit by 
Mr. Roots, 273; Ex parte BUmkenhagenj and other cases, collected by Mr. Cooke ; 
Ex parte Hay^ poH, vol. xv, i; Ex parte Liddelly 2 Rose, 34 ; Ex parte Adaniy 
1 Yes. & Bea. 4(13 ; 2 Rose, 36 ; Ex parte Biggy 2 Rose, 37 ; Ex parte Husband, 
5 Madd. 419 : bat where the contract is for double secnrity against distinct firms, 
though consisting of the same individuals, the creditor, if ignorant of their con- 
nection, may prove against both. 

(2) 3 P. Will. 407. 

(3) 1 Atk. 98. 

(4) 1 Atk. 100. 

(a) See Story, Partnership, § 385, § 386, where the learned author expresses a 
doubt as to the correctness of this doctrine, and suggests that it does not stand on 
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go against the joiDt-estate the effect to the joint-creditors is very dif- 
ferent from what it would have been, if he had elected to go against 
the separate estate ; and the question is, whether, if he elects to go 
against the joint-estate, and thereby participates with the joint-credi- 
tors, that participation, arising from his election, has not in practice 

been treated as a consideration for the rest of the joint- 
[*110] creditors ; * entitling them to go along with him upon the 

separate estate, when he afterwards goes against that es- 
tate. It will probably turn out, that in Sir Stephen Evanu's Case (1), 
and some others, where there has been a surplus, a practical rule has 
been laid down. I rather believe, the understanding of the Court 
has been, that all joint-creditors go together. 

Aug, ISth. The Lord Chancellor [Eldon]. — My opinion is, 
that these joint-creditors have no better claim than the other joint- 
creditors. The advantage of a joint and separate creditor is no more 
than that he can elect, whether he will be in the first instance a joint 
or a separate creditor : but if he has once elected, his fiite must be 
the same as that of all the other joint-creditors (o). 

Sii, otiie, the notes to & C. 9 V. 223. 



GARLAND, Ex parte. 

[1803, August 17. 1804, March 27; August 13.] 

Under the bankruptcy of an executor and trustee, directed by the Will to cany 
on a trade, and a limited sum to be paid to him by the trustees for tiiat purpose, 
the general anets beyond that fund not liable (6). 

Henry Ballman by his Will, dated the 17th of February, 1798, 
after directing his debts, &c. to be paid, bequeathed all his leasehold 
and personal estates to his wife Margaret Ballman, and three other 
persons, their respective executors, &c. upon trust to permit Marga- 
ret Ballman to receive the rents, interest, &c. for her life, or until 
she should marry again, for her own use, and the support, mainten- 
ance, and education, of his five children, until they should respect- 
ively attain the age of 21, subject to certain payments to his children, 

as after mentioned ; and from and after the death and 
[* 111] second marriage of his wife in trust for all *and every or 

such one or more of his said children or their issue, and in 
such shares, manner, and form, as she should appoint by any deed or 
.. — *- 

any solid f^und of Equity or general reasoning. But the doctrine is too finnly 
established in practice to be shaken. 

h] 1 Atk. 75. 

(a) See note (a), p. 107. 

{h) See 2 Williams, Kxecuton, (2d Am. ed.) 1274^ 1975. 
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instrument in writing or by her Will ; and for want of such appoint- 
ment, and as to such parts, of which no such appointment should be 
made, in trust for all his children, their respective executors, &c. 
equally to be assigned, paid, and transferred, at their respective ages 
of 21, with survivorship in case of the death of any under that age ; 
and in case of the deaths of all under that age without leaving issue 
then to pay, &c. his said personal estate to Margaret Ballman, her 
eiecutors, &c. 

The testator then directed his trustees to pay to his children res- 
pectively, as they should attain twenty-one, 400/. a-piece out of his 
personal estate : and he farther directed, that his trade of a miller 
and the farming business, then carried on by him, should be carried 
on by Margaret Ballman, until his trustees should think ptoper to 
establish his sons or either of them therein ; and he directed his 
trustees upon so settling his sons or either of them in the business to 
permit them to take off the stock, crop, and other effects ii\ the said 
business at a fair valuation, and to take a bond or note from them 
for the amount, payable by such instalments as his trustees should 
think reasonable, with interest in the mean time at 4 per cent. He 
also directed, that as long as the businesses should be carried on by 
his wife, the profits thereof should be applied for her own use and 
for the maintenance and education of his children ; and that an in- 
ventory and valuation of his stock, crop, and effects, in his said busi- 
nesses, should be takbn within six weeks after his decease ; and that 
any sura or sums, not exceeding 300Z., which by a codicil he increas- 
ed to 600/., should be paid by his trustees to Margaret Ballman out 
of his personal estate for the purpose of enabling her to 
* carry on the said businesses; and that she should give [*112] 
notes of hand to the other trustees for the sums so advanced 
to her and the amount of the valuation. He appointed his widow 
and the other trustees his executors. 

After the death of the testator Margaret Ballman carried on the 
trades till December 1801 ; when she became a bankrupt. The 
other trustees had according to the directions of the Will advanced 
her the sum of 600/. ; and the stock and effects were valued at 
1351/. 58. ; for which she gave two notes to the other trustees. At 
the time of her bankruptcy she was indebted to the trustees in res- 
pect of those two notes, and also in 768/. 12^. 4d. of the testator's 
assets, received by her. The surviving trustee proved under the 
Commission the three sums of 1351/. 5^., 600/. and 768/. 12^. 4d. 

The petition was presented by the assignees under the Commis- 
sion ; praying, that the proof may be expunged ; and the dividends 
refunded ; and that it may be declared, that the whole of the per- 
sonal estate of the testator is liable to all the debts contracted by 
the bankrupt in carrying on the trades of a miller and farmer under 
the directions of the Will. 

When the petition was first heard, two points were made for the 
assignees : 1st, that the surviving trustee, as a creditor on the notes, 

VOL. X. 6 
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ought to be postponed to all the other creditors of the bankrupt : 
2dly, that the general assets of the testator were subject to the bank- 
ruptcy. 

On the first point, the Lord Chancellor [Eldon] immediately 
expressed a clear opinion in favor of the assignees. The 
[* 113] * second his Lordship considered a point of great import- 
ance ; and directed a farther argument. 
Mr. Alexander and Mr. Daniell, in support of the Petition. — 
There is no doubt, that a trader, entitled to a share of profits, is 
liable to all the debts. If an executor is directed to carry on the 
trade, and does so, he must make himself personally liable to the 
whole of the debts, contracted in that trade : Hankey v. Ham- 
mock (1). He must have the right of resorting for his indemnity to 
the whole personal estate, given to him with a direction to carry on 
the trade. It follows, that the creditors must have it, at least by 
circuity, to the same extent. Upon that ground in bankruptcy 
arrangements have been made between different classes of creditors ; 
viz. between joint and separate creditors ; for they have no lien, ex- 
cept by the effect of an action and execution. Those arrangements 
are founded entirely upon the equities of the partners between each 
other. But, if the estate is not liable, the consequence is, the ex- 
ecutor is liable, but as having made the contract. The very profits 
of the trade may escape from the creditors ; and yet those profits 
constitute part of the testator's estate. What is the distinction be- 
tween those profits and any other part of the estate ? There is cer- 
tainly difficulty in many cases, in the general administra- 
[* 114] tion of assets, where the ♦ testator directs the trade to be 
carried on for the benefit of his estate. But that is the 
necessary consequence of what the testator has thought fit to do ; 
and cannot be a reason for exonerating his estate from that liability, 
which the law would impose upon him. The dilficulty is introduced 
by himself; and it is not inconvenient in practice. If no part, ex- 
cept what is by his direction enftployed in the trade would be liable, 
the executor must undertake all the personal liability, that follows 
from carrying on the trade, without an opportunity of resorting to 
the other assets ; which upon that sup|tosition may be safely admin- 
istered. Perhaps executors may shrink from that responsibility, if 
they have no indemnity ; and that would be the inconvenience of a 
determination in that way. But, suppose the proposition determin- 
ed the other way : the executor may, if he thinks fit, administer the 
assets ; and pay the legacies ; taking the personal responsibility 

(1) At the Rolls, 1786; 1 Cooke's BanL Law, 67 ; 8th edit by Mr. Roots, cited 
as Hankey v. HamnunuL The Lord Chancellor cited this case from bis ms. note ; 
by which it appeared, that I^ord Kcnyon gave very special directions, for inquiries 
as to the general debts of the testator ; the stock, ds it stood at liis death, and the 
stock, which had been acquired by the widow ; what debts he had in tlie trade, 
and otherwise ; and what debts had been contracted in the trade since his death ; 
and to disting^uish the general personal estate. Ex parte Richardson^ 3 Madd. 
138; Buck, 203. In the note, 3 Madd. 148, Hankey v. Hammock is stated from 
the Register's Book. 
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upon himself; as any other executor may : and the inconvenience 
would not be greater. 

A species of partnership, known upon the Continent^ and in 
writers upon the French law, by the term ^^ En Commanditey^ (1) 
viz. a party bringing in a share, and entitled, and liable, only in res- 
pect of that share, certainly does not prevail here (2). The general 
opinion, that by the law of England there cannot be a partial liabil- 
ity in respect of a particular fund, is strong against the rule, upon 
which the opposition to this petition must rest. No authority is to 
be found, except that before Lord Kenyon. The effect of this Will 
is a general bequest of all the personal estate to trustees ; not a 
specific legacy to the widow only ; with a direction to 
carry on *the trade. The purposes, for which the trade [* 115] 
is to be carried on, are general purposes, of the same 
nature as those, to which all the personal estate is destined by the 
former part of the Will : viz. the maintenance of the widow and 
children, &c. : consequendy there is no separation of this trade for 
any one particular purpose or person .> 

Mr. Bichards and Mr. Toiler^ for the surviving Trustee under the 
Will. — ^Under the circumstances of this case the testator's general 
assets are not involved in this bankruptcy. Admitting, that no case, 
precisely analogous, is to be found, upon principle the assignees 
cannot substantiate a claim to the general mass of the testator's 
property. Some propositions are perfectly clear : on the one hand, 
that, if an executor under the authority of the Will carries on trade 
with the testator's general assets, not only such general assets, but 
even his own private property, will be subject to his bankruptcy. 
It is impossible therefore for a man to carry on trade under more dis- 
advantageous terms, than an executor in the case supposed. If the 
trade be beneficial, the profits are applicable to the purposes of the 
Will ; and the executor derives no personal benefit from the success 
of the trade. If, on the contrary, the trade prove a losing concern, 
the executor, on the failure of the assets, will be personally liable 
for the loss. 

On the other hand, if an executor without any authority under 
the Will takes upon himself to trade with the assets, the testator's 
estate would not be liable in case of his bankruptcy. The parties 
beneficially entitled under the Will would have a right to 
prove demands * for such of the assets as had been wasted [* 116] 
by the executor in the trade, so carried on, in proportion 
to their respective interests ; and with respect to such of the assets, 
as could be specifically distinguished to be part of the testator's es- 
tate, they would not pass by the assignnient of the Commissioners : 
the executor holding them alieno jure, they would clearly not be 
liable to his bankruptcy. 

(1) Societe de deux Marchands, dont I'un donne son argent, & I'autre ses soins. 
Didumnairt de VAcadtmit Francoist, 

(2) In Ireland by Act of Parliament only that part of a trader's property that is 
registered, \b liable. 
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From both these cases the principle may be extradted, on which 
this case may be decided ; that the executor's right to trade with the 
assets, and their consequent liability to the effect of the bankruptcy, 
depend altogether upon the nature and extent of the authority con- 
ferred upon him by the Will. If he has unlimited power to carry 
on the trade with the testator's property, the whole of it must be in- ' 
volved in the consequences of his bankruptcy. As it would be 
benefited by the success of the trade, it must be liable to all losses 
that happen in the course of it. On the other hand, if the executor, 
not authorized by the Will to trade at all in such his representative 
character, do trade with the assets, he is guilty of a breach of trust ; 
and the creditors and legatees shall come in under his Commission ; 
and such of his assets as remain shall be protected for their benefit. 

In order, therefore, to determine, whether the general assets in 
this case ought to be subject to Mrs. Ballman's bankruptcy, it will 
be necessary to see the extent of the authority, given to her by 
the Will to trade with the assets ; for a testator certainly may qualify 
the power of his executor to carry on trade ; and may limit it to a 
specific part of his property ; which he may sever from the general 

mass for that purpose. 
[* 1 17] * If a testator disposes of the whole of his property by 
his Will, except, for example, the sum of 50002., and di- 
rects the executor to carry on the trade for the benefit of J. S. there 
would be no pretence, that the assets could in any degree be in dan- 
ger beyond that extent by the executor's so carrying on the trade, 
and in the event of his bankruptcy the rest of bis property would 
not be affected by the Commission; otherwise nothing could be 
more inconvenient than the consequences of such a doctrine. Sup- 
pose the bankruptcy of the executor to occur, after the fund has 
been distributed, and all the legacies paid : are the legacies to be 
refunded? Is the whole property to be called back? Are the 
' legatees to be harassed with suits, when perhaps all their legacies 
have been long ago spent? Or in case of such a will is payment of' 
the legacies to be suspended, and the distribution of the property to 
be deferred ; and if so, for what period ; and what is to be the 
limitation ? Such are the difliculties, which must arise from holding, 
that, where the testator has separated part of his eAate from the 
general mass of his property, for the purpose of his executor's trading 
with it, the whole of his property shall be considered as embarked in 
the event of the trade. 

It therefore seems a safer and more convenient rule, as well as 
more equitable, that the criterion should be, how far the authority, 
given by the Will to carry on the trade, extends ; and to what part 
of the assets his power is referable. So far, and no farther, shall 
the assets be held liable to the hazard of such trading. This princi- 
ple cannot be considered as any infringement of the rights of cred- 
itors, or as unduly narrowing their security. If persons, trading 
with the executor, know him to be an executor, and acting in 
a representative capacity, they ought to look at the Will, to 
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see how far his rights extend ; and what is the nature of the au- 
thority conferred upon him by the testator. If they trade with 
him without knowing him to be an executor, and conceive them- 
selves to be concerned with him in his own right, they have no 
reason to complain; his private property being subject to their 
claims. Therefore it is reasonable, that the liability of the tes- 
tator's assets to the consequences of the executor's trading shall be 
regulated by the nature of the authority created by the Will. If 
that extends over all the assets, all the assets shall be subject : if 
over part of the assets, then only such part. 

Upon the construction of this Will and Codicil, the testator in- 
tended to separate 600/. from the rest of his property, with the view, 
that the trade should be carried on by the widow, and that sum only 
was to be hazarded, the general mass of the property would not 
have been in any degree benefited, if the trade had been successful. 
Mrs. Ballman had a right to apply the profits at her discretion ; 
provided she took care of the maintenance and education of the 
children. 

Mr. Akxandery in reply. — Suppose a trade, directed to be car- 
ried on by the executor, until one of the younger sons of the testa- 
tor shall attain 21, and then to be delivered up to that son ; and 
that 50,000/. is given by the Will to that son ; can it be contended, 
that upon the principle now urged, the trade is to be carried on, and 
yet the executor, incurring all that risk, is not to have recourse to 
that fund, part of the assets in his hands, and accumulating for the 
benefit of that legatee : the executor acting in that character by the 
direction of the testator, not with the consent of the infant ? If a 
specific contract was directed to be carried into execution, 
and a liability was * thereby incurred, could not the exec- [* 119] 
utor have recourse to the assets for an indemnity? the 
only distinction is, that a trade consists of a variety of contracts, in- 
stead of a specific one. 

The Lord Chancellor [Eldon], — ^In the case before Lord Ken- 
yon the important difiiculties that have been ui^ed upon this occa- 
sion, were not submitted to the Court. Certainly, Lord Kenyon 
developed the reasons upon which he drew the conclusion in that 
case, in a very limited degree, if at all. The question really goes 
to this ; whether this Court is to hold, that, where a testator directs 
a trade to be carried on, and without limitation, all the other purposes 
of his will are to stand still, or all the administration under it to be 
checked, that every person taking is in effect to become a security 
in proportion to the property he takes, and to the extent of all time, 
for the trade which the testator has directed to be carried on. The 
inconvenience would be intolerable ; amounting to this ; that every 
legatee is to hold his legacy upon terms, connected with transac- 
tions, by which he cannot benefit, which he cannot control, and 
which may cut down all his hopes ; as far as they are founded upon 
his receipt of that bounty. On the other hand, the case of the exec- 
utor is very hard. He becomes liable, as personally responsible, to 
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the extent of all his own property ; also, in his person ; and as he 
may be proceeded against as a bankrupt ; though he is but a trustee. 
But he places himself in that situation by his own choice ; judging 
for himself, whether it is fit and safe to enter into that situation, and 
contract that sort of responsibility, The creditors of the testator 
must be either those, whose debts were contracted before his death, 
or persons, who have become creditors of the trade after 
[*120] his death. If *they are creditors of the former descrip- 
tion, they have the power and the means of calling forth 
after the testator's death the whole of his property, in discharge of 
their demands ; and, if they do not put an end to that relation, but 
permit the representative to act, they have perhaps no more reason 
to complain of a decision, more limited than that of Lord Kenyon, 
than they would have, if by their own conduct they permitted part 
of the assets to get to the hands of persons, from whom they could 
not draw them ; and relied upon his liability. 

As to creditors, subsequent to the death of the testator, in the 
first place, they may determine, whether they will be creditors. 
Next, it is admitted, they have the whole fund, that is embarked in 
the trade ; and in addition they have the personal responsibility of 
the individual, with whom they deal : the only security in ordinary 
transactions of debtor and creditor. They have something very like 
a lien upon the estate, embarked in the trade. They have not a 
lien upon any thing else : nor have creditors in other cases a lien 
upon the effects of the person, with whom they deal ; though, 
through the Equity, as to the application of the joint and separate 
estates to the joint and separate debts respectively, they work out 
that lien. If it is to be determined upon the convenience, it is not 
so inconvenient to say, those, who deal with the executor, must take 
notice, that the testator's • responsibility is limited by the authority 
given to the executor, as to say, on the other hand, that, the execu- 
tor being authorized to carry on that trade, making from day to day 
a great variety of engagements, or, as it has been put, entering into 
one great and important engagement, but also authorized by the will 
to do many other acts, which he must equally do in a due admin- 
istration under the Will, wherever for the benefit of one 
[* 121] child the trade is directed to be carried on, all the * other 
objects of the Will must at any distance of time be consid- 
ered, to the extent of the property they take, security for the credi- 
tors on the trade. 

Such a decision waa never made previously to HanJcey v. Ham^ 
mock. I am not aware, that such a decision has ever been made 
since that case. We may recollect ca^es not consistent with the 
supposition, that the law is according to that decision. It is neces- 
sary to look into other cases, from which it may appear, that it was 
not present to the mind of the Court, that th^re was such a rule. 
The difficulty also, that must exist in a variety of instances, is to be 
considered : the case, that has been put, where a tradesman directs 
the trade to be carried on for the benefit of a son, giving him a leg- 

VOL. X. 6* 



1803-4.] GARLAND, EX PARTE. 1^1 

acy of 50,000/. It is difficult to say, that legacy roust not be liable ; 
and yet it is very difficult to say, it shall be liable, consistently with 
saying, legacies to others shall not ; unless upon this, that the legacy 
is given by the same Will, for the benefit of the same person, who is 
to have the benefit of the trade ; and yet I do not know, that is a 
principle of distinction, by which I can abide. But, in the ordinary 
case, the eldest son, made residuary legatee and executor, and order- 
ed to carry on the trade for the benefit of another child, cannot pos- 
sibly withdraw his residuary legacy from the liability the trade carried 
on would impose upon him personally ; for he makes himself per- 
sonally liable ; and therefore with reference to the property, taken 
from his father, though not liable as legatee, he becomes liable, as a 
person carrying on the trade ; his legacy assisting the means of his 
responsibility in carrying on the trade. That person, therefore, both 
legatee and executor, must answer for his acts as to the trade. Then 
why should not another legatee? The answer is, that person is 
liable, not as legatee ; but upon the ground, that the 
•property is part of his general substance, and he may [• 122] 
spend it, notwithstanding his liability as executor. So 
may another legatee : but the power of spending his general sub- 
stance shows, there is no great convenience in this doctrine. 

In tiiis case, I fear, I shall be under the necessity of contradicting 
the authority of a Judge I most highly respect ; feeling a strong 
opinion, that only the property, declared to be embarked in the trade, 
shall be answerable to the creditors of the trade. If I am not bound 
by decision, the convenience of mankind requires me to hold, that 
the creditors of the trade, as such, have not a claim against the dis- 
tributed assets, in, the hands of third persons under the direction of 
the same Will, which has authorized the trade to be carried on for 
the benefit of other persons. 

Aug. 13th. The Lord Chancellor [Eldon]. — ^My opinion upon 
this case is, that it is'^impossible to hold, that the trade is to be car- 
ried on, perhaps for a century ; and at the end of that time the cred- 
itors, dealing with that trade, are, merely because it is directed by 
the Will to be carried on, to pursue the general assets, distributed 
perhaps to fifty families. 

The Order was, that the proof should stand in respect of the sum 
of 768/. 125. 4d. ; without prejudice to filing a bill. 
No bill was filed. 

See, rm(e, note 1 to WUkinson v. Stafford^ 1 V. 32, as to the senenl doctrine 
established by this case ; and that an executor who carries on basiness for the 
benefit of his testator's children, may be made a bankrupt, though with respect to 
such business he is only a trustee, see Lord Eldon's observations in Ktner v. 
CadeUy 3 Espin. 90. 
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FAIRLIE V. HASTINGS. 

[1803, JuLT 25; 1804, August 13.] 

Though an agent may within the scojie of his authority bind his principal by his 
agreement, and in many cases by his acts, evidence of his declarations is con- 

1 fined to what is, either by the statement itself, or as tending to determine the 
quality of contemporary acts, the foundation of, or inducement to, the agree- 
ment (a). 
In this instance the agency was not made out. 

Letter by an a^ent is not evidence against the principal of a pre-existing agree- 
ment, thougli it may be, of an agreement contained in that letter (6), [p. 128.] 
Whether a receipt given by an agent for goods, directed to be delivered to him, 
is evidence against the princijml, Qwart (c), [p. 128.] 

The bill originally (1) filed by Maha Rajah Nobkissen, and reviv- 
ed after his death by his administrators, and the attorneys to prose- 
cute this suit, on account of his son and heir IVf aha Rajah Rajekissen 
Bahaudur, who was a Co-plaintiff, against Warren Hastings, Gover- 
nor-general of Bengal, stated, that in July 1780, the Defendant ap- 
plied to the original Plaintiff Rajah Nobkissen, for the loan of three 
lacks or 300,000 sicca rupees, of the value of 37,500/., upon the 
security of the Defendant's bond ; which sum Nobkissen agreed to 
advance by instalments. A bond was accordingly executed by the | 
Defendant, and was offered by Caunto Baboo, an agent of the De- | 
fendant, to Nobkissen ; who declined accepting it, until the whole 

(a) ** The admission or declaration of the agent binds the principal only when 
it is made during the continuance of the agency, in regard to a transaction then 
depending, d diun fervet opu$.^* 1 Greenl.'£v. pt 2, ch. 5, § 113. *< It is because 
it is a verbal act, and part of the res geaUBj that it is admissible at all ; and there- 
fore it is not necessary to call the agent himself to prove it ; but, wherever what 
he did, is admissible in evidence, there it is competent to prove, what he said about 
the act, while he was doing it ; and it follows, that where his right to .act in the 
particular matter in question has ceased, the principal can no longer be affected 
by his declarations, they being mere hearsay.'' lb. Se8, also, to the same point, 
Story, Agency, § 134, § 135, § 136, § 137, § 138 ; Garth v. Howard, 8 Bin?. 451 ; 
Mtdaniaf Batik of Alexandria v. Bank ofColvmhia^ 5 Wheat 336, 337; Hannay 
V. :^ewart, 6 Watts, 487, 489 ; StodcUm v. Demuik, 8 Watts, 39. See the remarks 
upon the case of Fairlit v. HaHings, in 1 Phillips, Evidence, (Cowen & Hill's ed. 
1839) 99^102, and note (182) ; 2 vol. ib. 180-189. 

The agent's declarations are received not as admissions but as facts of the res 
gesUt, ib. 424 ; fFestcoU v. Bradford, 3 Wash. C. C. 500 ; ThaUimer v. Brincker- 
hof, 4 Wend. 394. See, also, MorHmer v. JMcCtiiten, 6 M . & W. 58, 69, 73 ; C% 
Bank of Baltimore v. Bateman, 7 Har. &, John. 104 ; Stewartson v. ffatis, 8 Watts, 
392 ; Maine Bank v. Smith, 18 Maine, 103 ; 2 Stephen's N. P. 1622-1625 ; Haven 
V. Brown, 7 Greenl. 421 ; Tomlinson v. ColUU, 3 Blackf. 436; Hoods v. Clark, 
24 Pick. 35 ; Htmnes v. Rvtter, 24 Pick. 242. 

(b) See Daniel V. HiU, Norris's Peak, 40 ; Stejrfiens, N. P. 1625. 

It seems that it is not enough to prove a cony of the letter from the agent's files, 
though he be dead, unless the original is shown to have been sent Davis v. 
Mison, 4 Pick. 156. 

(c) Where an action was brought against the principal for the price of goods 
bought for him bv an agent, the delivery of the goods to the agent may be proved, 
without calling him as a witness, or accounting for his absence. Tomlinson v. 
Cbttett, 3 Blackf. 436. 

(1) jyhbkissen v. Hastings^ 4 Bro. C. C. 252 ; ante^ vol ii. 84. 
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loan should be paid ; and it was therefore agreed, that the bond 
should remain in the possession of Caunto Baboo, until the money 
should be paid ; at which time it was to be delivered to Nobkissen. 

The bill farther stated, that the money was paid accordingly by 
instalments. Afterwards, upon application by the Plaintiff to Caunto 
Baboo for the bond, he at first promised, that it should be delivered, 
and afterwards, that the money should be paid before the Defend- 
ant's departure for Europe ; but repeating the application, when the 
Defendant's departure was rumored in Calcutta, the Plaintiff was in- 
formed by Caunto Baboo, that he had delivered up the bond to the 
Defendant. The bill prayed, that the bond may be delivered up, or 
the money paid with interest. 

The Defendant admitted the loan of 300,000 sicca 
rupees at 5/. per cent, through Caunto Baboo; and *that [* 124] 
the Plaintiff received two bonds from the Defendant 
for that sum, dated the 26th of July, 1780, which bonds, the Plain- 
tiff having requested the Defendent to receive the money as a gift, 
were afterwards delivered up to him by the Plaintiff; and the De- 
fendant, having at a subsequent period, in consequence of the Plain- 
tiff's said request, accepted such gift for the benefit of the East India 
Company, cancelled the bonds, with the consent of the Plaintiff, and 
to the best of his recollection and belief, in the Plaintiff's presence ; , 
and the Defendant denied, that he assented to the loan upon the ! 
terms of having any bond delivered to Caunto Baboo, &c. as stated 
by the bill : on the contrary, to the best of the Defendant's knowl- 
edge and belief, the said bonds were delivered by the Defendant to 
the Plaintiff himself. When the bonds were first given up to the 
Defendant, he did not come to any resolution respecting his accep- 
tance of such discharge ; but, the distresses of the East India Com- 
pany being afterwards considerable, he resolved to accept the money j 
as a gift for the use of the Company, and to apply it in satisfaction of 
certain disbursements by him before made on their account ; and the 
money was applied accordingly. 

The Plaintiff went into evidence. Ramneedy Bounagee, employed 
by the late Plaintiff in his pecuniary concerns, as to lending and bor- 
rowing money, by his depositions stated applications to the Plaintiff 
by Gobindee Baboo, a cash-keeper employed by Caunto Baboo, for 
the loan of three lacks of rupees to the Defendant. The deponent, 
in 1780, in consequence of instructions from the Plaintiff, procured 
and paid the money by instalments to Gobindee Baboo for the De- 
fendant ; and in December, 1780, applied to Caunto Baboo respecting 
the delivery of the Defendant's bond for the money lent him. Caunto 
Baboo answered, that as the money had been paid at differ- 
ent * times, he had returned the bond to the Defendant, [* 125] 
who would calculate the interest, and give a bond for the 
whole. This witness stated other conversations, upon the Plaintiff's 
remonstrances ; and, that the whole money remains due. 

Guddadhar Sain, another witness, stated, that Caunto Baboo man- 
aged the pecuniary concerns of the Defendant ; that an application 
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wais made by Gobindee Baboo, cash-keeper to the Defendant ; who 
said, the Defendant's bond was in the hands of Caunto Baboo, ready 
to be delivered. The deponent was cash-keeper to the Plaintiff; 
also his banker. The money was paid to Gobindee Baboo at different 
times. (The deponent applied to Caunto Baboo for the bond ; who / 
said, he would procure it ; and afterwards said, he had spoken to ' 
the defendant; who said, he would give a bond for the whole amount, 
with interest, previously to his departure for Europe. This witness 
also stated, that the money was not paid, and is still due. 

Punchanund Sircar stated, that he made entries in the books of 
account of the Plaintiff, to the amount of three lacks of rupees, to 
the Defendant through Caunto Baboo ; not specifying, whether it 
was not a loan or gift. The year following, by the direction of the 
Plaintiff, the deponent debited the Defendant. 

The cause having been argued at great length, stood a considera- 
ble time for judgment. 

Aug. I3th. — The Master op the Rolls [Sir William 
Grant]. — ^The subject of this cause is a^loan of money by the late 
Plaintiff Maha Rajah Nobkissen to the Defendant. As it is not by 

bill in equity that money lent is to be recovered, it is in- 
[* 126] * cumbent upon the- Plaintiff to state, and to prove, some 

ground for coming into this Court for the payment, or the 
means of obtaining payment of his demand. The question of juris- 
diction must depend upon the allegations of the bill ; which states, 
that the Defendant applied to the Plaintiff for the loan of three lacks 
of rupees upon the security of the Defendant's bond ; that the Plain- 
tiff agreed to advance that sum by instalments ; that a bond was ex- 
ecuted : which it was agreed should remain with Caunto Baboo, an 
agent of the Defendant, until the whole money should be advanced, 
and then should be delivered to the Plaintiff; that the money was 
advanced, but the Plaintiff never received the bond ; Caunto Baboo 
in answer to his repeated applications at length informing him, that 
it had been delivered up to the Defendant. 

In support of this statement the Plaintiff has not read, and could not 
read, any part of the answer. But the Plaintiff has gone into evidence of 
declarations by Gobindee Baboo and Caunto Baboo ; and the question 
is whether these declarations can amount to proof of such facts as 
are alleged by the bill. Upon that question my opinion is, that these 
declarations do not come within the principle, upon which they are 
supposed to be admissible. As a general proposition, what one man 
says, not upon oath, cannot be evidence against another man. The 
Exception must arise out of some peculiarity of situation, coupled 
with the declarations made by one. An agent may undoubtedly, 
within the scope of his authority, bind his principal, by his agree- 
ment ; and in many cases by his acts. What the agent has said 
may be what constitutes the agreement of the principal : or the 
representations or statements made may be the foundation of, or the 
inducement to, the agreement. Therefore, if writing is not neces- 
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sary by law, evidence must be admitted to prove, the agent did 
make that statement or representation. So, with regard to acts 
done, the words, with which those acts are accompanied, frequently 
tend to determine their quality. The party, therefore, to be bound 
by the act, must be affected by the words. But except in one or 
the other of those ways I do not know, how what is said by an 
agent can be evidence against his principal. The mere assertion of 
a fact cannot amount to proof of it ; though it may have some re- 
lation to the business, in which the person making that assertion was 
employed as agent. For instance, if it was a material fact, that there 
was the bond of the Defendant in the hands of Caunto Baboo, that 
fact would not be proved by the assertion, that Gobindee Baboo, 
supposing him an agent, had said, there was : for that is no fact, 
that is, no part of any agreement which Gobindee Baboo is making, 
or of any statement, he is making, as inducement to an agreement. 
It is mere narration ; communication to the witness in the course of 
conversation ; and therefore could not be evidence of the existence 
of the fact. 

The admission of an agent cannot be assimilated to the admission 
of the principal. A party is bound by his own admission : and is 
not permitted to contradict it. But it is impossible to say, a man is 
precluded from questioning or contradicting any thing any person 
has asserted as to him, as to his conduct or his agreement, merely 
because that person has bee a.an a gent of his. If any fact, material to 
the interest of either party, rests in the knowledge of an agent, it is 
to be proved by his testimony, not by his mere assertion (a). Lord 
Kenyon carried this so far as to refuse to permit a letter by an agent 
to be read to prove an agreement by the principal ; holding, 
that the agent himself must be examined; ^Maestersv. [* 128] 
Abram (1). If the agreement was contained in the letter, 

1 should have thought it sufficient to have proved, that letter was 
written by the agent : but, if the letter was offered as proof of the 
contents of a pre-existing agreement, then it was properly rejected. 
This doctrine was discussed incidentally in Batterman v. Hade- 
nius (2) ; and in that case there is a reference to another (3), in 
which Mr. Justice BuUer held, that a receipt given by an agent for 
goods, directed to be delivered to him, might be read in evidence 
against the principal. The Counsel in Bauerman v. Radenitu state, 
that the contrary had been frequently since held by Lord Kenyon at 

(a) The fact, that the a^ent may be examined under oath, does not affect the 
question of the admissibility of his acts and declarations when part of the res 
ge$UB, because in such case hia acts and declarations are admissible, notwithstand- 
ing he may be a witness. See Story, Agency, § 137, note ; Garth v. Howard^ 
8 Bing. 451 ; 1 Phillips, Ev. (Cowen & Hill's ed.) p. 102, note, (182), in 2 ib. (ed. 
1839) 180, 181, and cases cited; Baring v. Clark^ 19 Pick. 220; Shdhamar v. 
Thomas, 1 Serg. & R. 109 ; Hough v. Doyle, 4 Rawle, 294 ; Clark v. Baktr 

2 Whart 340 ; Leoering v. RUtenhousty 4 Whart 130. 
(1) 1 Esp. N. P. Cas. 375. 

.(2) 7 Term Rep. 663. 
(3) Biggs V. Latm-enee, 3 Term Rep. 454. 



128 FAIRLIE V» HASTINGS. [1803-4. 

Nisi Prius, without its having ever been questioned. That state- 
ment does not appear to have been denied upon the other side ; and 
seems to have been acquiesced in by Lord Kenyon ; who said, 
<< that was not the point, upon which the case was argued or deter- 
mined ; " meaning the point, that such a receipt could be admitted 
in evidence. 

It will be found, however, that this question can hardly be said to 
arise in this case ; when it is considered, what the concern of Caunto 
Baboo in this transaction was, and what are the facts, in proof of 
which his declaration was offered. Caunto Baboo is stated to have 
been in the employment of the Defendant. One of the witnesses 
says, he had the general management of his pecuniary concerns. 

^But of this particular transaction he does not appear, either by the 
bill or the witness, to have had the management. Upon the whole 
of the statement and evidence it does not appear, that Caunto Baboo I 
was concerned in the negotiation of the loan ; that he was I 
[* 129] employed as the agent for this purpose. The * statement 
of the bill represents the Defendant himself to have made 
the agreement : therefore any representation of Caunto Baboo rela- 
tive to an agreement, not stated to have been made by him, would 
not be the statement of an agent ; supposing, such statement was to 
be admitted in evidence. ^ The Plaintiff fails first in showing, 
Caunto 'Baboo was the agent of the Defendant." In this case, such 
a fact as Caunto Baboo is represented to have stated, is matter, not 
of admission, but of testimony. A man cannot admit what another 
has done, or has agreed to do: but he must prove it. When 

'put upon the proof, that the Defendant made the agreement, 
it is absurd to say, Caunto Baboo admitted, he made it. In truth he 
does not admit, that the Defendant made it. But, suppose Caunto 
Baboo distinctly proved the agent of the Defendant, and that he 
said, he knew, the Defendant did make the agreement for this loan, 
and did promise and undertake to give a bond for the money, and 
did execute a bond, but gave the bond, not to the Plaintiff, but to 
the witness, and he gave it back to the Defendant, who undertook 
to calculate the interest, and to give a bond for the whole ; all this 
would be no evidence whatsoever of what the Defendant had agreed 
to do, or had done, or omitted to do ; and without evidence of his 
agreement, or his acts, or his breach of agreement, it is utterly im- 
possible to support this bill (a). 

The Bill was dismissed. 

1. It should seem, from the case of Goss v. Wailington, 3 Brod. and Bing. 138, 
that the only rule, for determining the propriety of the admission, or tlie rejection, 
of the receipt of an agent as evidence against his principal, is, to examine whcUier 

(a) See Grtenwoodtv. Curtis, 6 Mass. 358. This case was an action on a note 
payable in slaves on demand, upon the coast of Africa. Under the peculiar cir- 
cumstances of the case the Court admitted the letter of the agent who made the 
demand there, to prove it, the agent being dead. This seems to form an exception 
to the doctrine ofFavrlie v. Hastings. 
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the agent was duly authorized ; and he will be held to have been so, although ex- 
press authority to do the act waa not given to him, when such authority may be 
fairly implied from the circumstances of the case. Thus, an agent mav, by his 
receipt (given in the ordinary course of transacting business,) for moneys due to his 
principal, discharge the debtor: Thompaan v. Thompaorij 7 Ves. 473. But if, 
instead of requiring payment of the debt in full, he accept a composition in dis- 
charge thereof, this may be evidence of fraudulent concert, and the debtor may 
be compelled to pay the money over again : Ptnn v. Braum, 2 Freem. 214: for an 
agent cannot, without express authority, make such a composition of a demand as 
will bind his principal ; though the agent may, by the terms of his agreement with 
the debtor, become responsible to him, shoidd full payment be iSlerwards de- 
manded by the principal : Parrot v. WeUs, 2 Vem. 127. 

2. The general rule being, that an agent cannot bind his principal beyond the 
limits of his authority, it behooves those who transact business with an agent, to 
see that his acts are strictly within the scope of his commission, and that his au- 
thority has not been revoked : Bank of Scotland v. Watson, 1 Dow. 40, 45. Lord 
Kenyon, however, in the East India Company v. Htndty, 1 Espin. 112, took this 
distinction between a general and a special agent, that, in the first case, the prin- 
cipal must be bound by all the aprent's acts, whereas, in the latter case, he is only 
bound while the afent acts within the scope of his authority : the distinction had 
been previously declared by Sir Thomas Sewell, M. R., in Daniel v. Mams, 
Ambl. 4dd, and has been subsequently recognized by Lord Eldon, in Howard v. 
BraiUuoaiU, 1 Ves. & Bea. 209. Express limitations, however, even of a special 
agent's authority, are necessary to exclude his reasonable discretion, with respect 
to such subordUiate acts as are fairly, and usually, incident to the main business 
entrusted to him : Fenn v. Harrison, 3 T. R. 760 ; S.C.4 T. R. 177. And, to 
explain a doubtfully worded authority to a factor, or agent, it seems, that evidence 
of the custom of merchants, as to the power usually understood to be given to 
ao^ents in transactions of a similar kind to that which is in question, is admissible : 
^ins v. Macklishj Ambl. 186. Such evidence may even be received to limit, 
what in terms is, a general authority, {Dickenson v. lAdwall, 4 Camp. 280,) as, on 
the other hand, notwithstanding special private instructions, as to a particular sub- 
ject of sale, the general authority of agents to sell, so as to bind their principal, 
as far as the purchaser is concerned, may be inferred from their general course of 
dealing: WMehead v. TuckeU, 5 East, 408, and see stat 6 Geo. IV. c. 94, s. 4. 
The rule last mentioned prevails for the convenience of trade ; for, it is obvious, 
there would be no safety in mercantile transactions, if a general agent could not 
bind his principal to the extent of the authority with which he has been apparently 
clothed by his employer; Pickering v. Busk, 15, East, 42; and see, ante, the note 
to De Boudiout v. Goldsmid, 5 V. 211. But, when parties are aware that they are 
dealing with agents, and have notice that such agents are exceeding their author- 
ity, the principal wUl not be bound ; Shipley v. Kymer, 1 Mau. & Sel. 498 ; and 
see the provisoes as to notice, in such cases, in the before cited statute of 6 Geo. 
IV. c. 94. 
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THORNTON v. HAWLEY, 

[Rolls.— 1804, Mat 7, 8; August 13.] 

As between the representatives money considered land under a direction in a 
settlement with all convenient speed, after request, to lay it out ; though no 
request wsb made ; upon the construction, all the limitations being adapted to 
real uses, and other circumstances (a). 

By indentures of settlement, dated the 8th of August, 1765, pre- 
vious to the marriage of George Thornton and Frances 
[* 130] Wildash, reciting the intended marriage, * and that for 
making a jointure, and for making provision for the issue 
of the marriage, Thomas Thornton, the father of George, had agreed 
to transfer the sum of 10,000/. Bank Annuities, at 4 per cent, to 
trustees, upon the trusts after mentioned, and that he had transfer- 
red, &c. it was declared, that the said sum of 10,000Z. 4 per cent. 
Bank Annuities were so transferred upon trust, after the marriage, 
that the trustees, or the survivor, his executors or administrators, or 
such others, on whom the trusts thereby created should or might de- 
volve, or come by virtue of these presents, should with all conven- 
ient speed after request to them for that purpose made by the said 
George Thornton and Frances, his intended wife, or the survivor 
of them, or the executors or administrators of such survivor, sell, 
assign, and transfer, the said sum of 10,000/. Bank Annuities, at and 
for such reasonable price and prices as could be had for the same ; 
and should, (with the consent and approbation of the said George 
Thornton and Frances, his intended wife, or the survivor of them, 
or the executors or administrators of such survivor) lay out and dis- 
pose of the money arising by the sale of the said Bank Annuities, 
in the purchase of manors, freehold messuages, lands, tenements, 
and hereditaments, of an estate in fee-simple, in the county of 
Kent, or elsewhere, within 60 miles of London ; and convey the 
same to the use of George Thornton for life, without impeachment 
of waste ; remainder to trustees to preserve contingent remainders ; 
remainder to Frances Wildash for life, for her jointure, in bar of 
dower ; remainder to the use of every or such one or more of the 
children of the said George Thornton, on the body of the said 
Frances Wildash lawfully to be begotten, for such estates, and in 
such proportions, as they should jointly by deed or writing, &c. ap- 
point ; and for want of, and until, and after the determination of the 
estates to be' appointed, and as to such parts, whereof no 
appointment should be *made, to the use of all and every [* 131] 
the child and children as well daughters as sons, to be 
equally divided between, or among them, if more than one, share 

(a) See Wkddalc v. Partridgey arUe, 5 V. 397, note (a), and cases there cited. 

The maxim, that in Equity, lands directed to he converted into m6ney, shall he 
considered as money, does not apply to a contingent or discretionary power of 
conversion. Ciay v. Hart, 7 Dana, 11. 
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and share alike, as tenants in common in tail general, with cross re- 
mainders ; and in default of issue, to the use of George Thornton, 
his heirs and assigns for ever. 

It was farther declared, that until such purchase of manors, &c. 
to be settled as aforesaid, it should be lawful for the said trustees, 
and the survivor of them, and such others, on whom the trusts there- 
by created might devolve, from time to time, with the consent and 
approbation of the said George Thornton and Frances, his intended 
wife, or the survivor, in writing, testified, as therein mentioned, and 
after their deceases, at- the trustees' own discretion, to sell or dis- 
pose of, or receive in, the said 10,000Z. Bank Annuities, or any part 
or parts thereof; and to place out the money arising by such sale or 
sales, or received in, as aforesaid, upon real or Government Securi- 
ties, subject to the trusts before mentioned ; and, that the dividends, 
interest, and proceeds, of the said sum of 10,0002. Bank Annuities, 
and other securities, in which the money arising by sale thereof 
should be invested, should in the mean time, until such purchase or 
purchases of manors, &c. should be made and settled, as aforesaid, 
go and be paid to, and received by, the person or persons, to whom 
the rents, issues, and profits of the manors, &c. so to be purchased, 
as aforesaid, would go, and for the time being belong and apper- 
tain, in case such purchase or settlement were made, as aforesaid. 

The marriage look place. George Thornton by his Will, dated 
the 5th of July, 1766, duly executed, to pass real estate, among 
other things, and without taking notice of the settlement, 
gave and devised all and * every his messuages, lands, [*132J 
tenements, hereditaments, and real estate, whatsoever and 
wheresoever, with the appurtenances, unto and to the use of his son 
George Thornton, and all and every other the son and sons of his 
body lawfully begotten, or to be begotten, to be equally divided 
between them, (if more than one), share and share alike, as tenants 
in common, and not as joint tenants, and the several and respective 
heirs of the bodies of all and every such son and sons lawfully issu- 
ing ; and in case one or more of such sons should happen to die 
without issue, then as to the share of him or them, so dying without 
issue, unto, or to the use of the survivor or survivors of them, to be 
equally divided as aforesaid, and their several and respective heirs ; 
and if all such sons but one should die without issue, or, if there 
should be but one such son, then unto and to the use of such sur- 
viving and only son, and the heirs of his body ; and, for default of 
such issue, unto and to the use of all and every his daughters, as 
therein expressed, and, for default of ^uch issue, to his uncle John 
Thornton, his heirs and assigns for ever. 

In April 1767, George Thornton died, leaving his wife and two 
children, George and Isaac-Thomas (1), surviving him ; of whom, 
the latter died in December 1767 ; and the former in 1769, both 
unmarried, and infants. John Thornton, great-uncle of George 

(1) He was a po3thumoufl son. 
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Thornton, the younger, was heir at law to him and his father. John 
Thornton by his Will, dated the 13th of May, 1776, gave and de- 
vised all his freehold estates in Kent and Middlesex to his eldest son 
Thomas Thornton, his heirs and assigns for ever ; and died in 1789. 
The Bank Annuities continued standing in the names of the original 
trustees till 1789 ; when they were paid off by Government ; and 
the trustees, with the consent of Frances Thornton, laid 
[* 133] out the money in Bank Stock, upon the trusts of the ♦set- 
tlement ; in which fund it remained ; no part having been 
laid out in a purchase of land. 

Frances Thornton, having married Leonard Bartholemew, died in 
1801. Her husband obtained administration to her, and also to her 
two sons by George Thornton. Upon her death the bill was filed 
by Thomas Thornton ; praying, that he may be declared entitled, as 
heir at law of John Thornton, to the trust fund ; and that the trus- 
tees may be decreed to transfer to him ; insisting, that it was to be 
considered as real estate. 

The^ Defendant Bartholemew, by his answer, suggested, that 
neither George Thornton the father, nor his wife, ever requested the 
trustees to lay out the fund in a purchase of land ; and therefore 
insisted, that it was to be taken as personal estate, and that he was 
entitled as personal representative of his late wife and her two sons. 

Mr. Piggoity Mr. Lhyd, and Mr. Stanley, for the Plaintiff.— The 
question is, w^iether this fund of stock is in this Court to be con- 
sidered money or land. By this settlement it is imperatively destined 
to be land. The limitations are all applicable to real estate : none 
to personal property : viz. a strict settlement of it, as land, with cross 
remainders, &c. By considering it otherwise that object will wholly 
fail ; each child taking one moiety of the money absolutely. The 
rule of the Court upon this point is settled by Lechmere v. Lord 
Carlisle (1), Symons v. Rutter (2), Walker v. Denne (3), 
[* 134] and JVheldale v. Partridge (4). *In the last of these 
cases, which was very much considered, and in WaDcer'y. 
Denney it was plain from the terms of the settlement, that an option 
was intended ; and that is the only exception. Lord Hardwicke's 
reasoning in Earlom v. Saunders (5) is applicable. In PiUteney v. 
Lord Darlington (6), Lord Thurlow concurs with the opinion of 
Lord Commissioner Hutchins in Symons v. Rutter. 

Mr. Romilly, for the Defendant Bartholemew. — It is perfectly 
settled, that, where money is directed to be laid out in land, or land 
to be converted into money, a Court of Equity will consider that as 
done, which is directed to be done, and will treat the subject ac- 
cordingly. The words of Sir Thomas Sewell in Fletcher v. Ash- 



(1) 3 P. Will. 211. 

(2) 2 Vem. 227, cited 3 P. Will. 218. 

(3) ^nie, vol. ii. 170. See the note, i. 204. 

(4) w^nfc,vol.v.388; viu. 227. 

(5) Amb. 241. 

(6) 1 Bro. C. C. 223. 
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burner (1) are adopted by Lord Alvanley in Wktldah v. Partridge. 
So the question in this case is, whether the character of land is im- 
peratively fixed upon this money. A plear intention is expressed, 
that the conversion is to be ^^ after request." Can that be construed 
to mean before request? It is supposed, that those words mean 
the same as <' with consent and approbation." Upon that a late 
case, Saunders v. Kinsey (2), before Lord Rosslyn, is a direct and 
strong authority, that, where consent and approbation are required, 
the trustees cannot lay out the money without that consent and ap- 
probation expressed. The money was to be invested in land, with 
the consent of the husband and wife, or, if they were dead, of the 
guardians, in writing. If it was to be considered money, a re- 
covery would not have been necessary. Lord Redes- 
dale, ^'then Attorney General, was of opinion, that there [* 135] 
was error in the decree, directing the money to be laid out 
absolutely in land. That opinion was adopted by Lord Rosslyn ; 
and so clearly, that, though a recovery would have set it right, the 
decree was reversed. 

The case upon this settlement is much stronger than that, requir- 
ing merely consent and approbation. Here the husband and wife 
must take an active part ; and require something to be done. As 
to Earlom v. Saundersy the Court has always leaned against giving 
a power to trustees to determine, whether the one or the other rep- 
resentative shall take. 

The Master or the Rolls [Sir William Grant]. — ^This is a 
case of considerable difficulty. The law is sufficiently clear. The 
difficulty is in its application to particular cases, or rather, to particu- 
lar instruments. This settlement is ill framed for carrying into ex- 
ecution the different purposes imputed to it. It was injudicious to 
insert words, making it depend upon the intention of the father and 
mother, if the purpose wa^ absolutely an investment in land. On 
the other hand, if it was intended to give the father and mother an 
option, it was injudicious to adapt all the limitations to a purchase 
of land, and no other case ; and the disposition of the dividends in 
the mean time to the same persons, to whom the rents and profits of 
the estates to be purchased would go, shows, it is to be money only 
for a temporary period ; and, that there is lo come a time, when it 
is to be laid out in land. In WheldaU v. Partridge the Court upon 
the whole gave effect to the apparent intention of the parties, as 
collected from the limitations, in opposition to the positive words at 
the outset of the settlement. 

Aug. \^th. The Master op the Rolls [Sir Wil- [* 136] 
LI AM Grant]. — ^The question is, whether according to the 
true construction of this marriage settlement the Stock was abso- 
lutely and at all events to be laid out in land ; or, whether it was to 



(1)1 
(2)8 



Bro. C. C. 497. 
Stated from the decree. 
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remain as money, and to be disposed of and distributed as such, un- 
less the intended husband and wife, or the survivor, or the execu- 
tors or administrators of the survivor, should make a request to the 
trustees to lay it out ; and should approve a purchase, in which it 
should be invested. It is admitted, that according to the whole 
scope of this settlement, made upon the supposition, that the fund 
was to be considered as land, all the limitations in it apply to land. 
There is no one limitation in the whole of the settlement, that ap- 
plies to the fund as money. But a doubt arises upon the words in 
that clause, in which the trustees are directed to lay out the money 
with all convenient speed after request made by the intended hus- 
band and wife, or the survivor, or the executors or administrators of 
such survivor. It is contended therefore, that, unless the husband 
and wife, or the survivor, &c. did make a request to the trustees, 
they had no right to act, and of their own authority to invest the 
fund in land. The question depends entirely upon those words, 
'' after request to them for that purpose made," &c. and " with the 
consent and approbation," &c. It is contended, that the intention 
was to leave it entirely as money ; and that it was fortuitous and 
Gontingent, whether it should assume the character of land. If that 
was so, it is singular, that there is not a provision in the whole deed, 
having any reference to the fund considered as money ; for all the 
limitations in the deed affect to dispose of it as land. There is an 
estate for life, without impeachment of waste to the husband : an 

estate to the wife for life by way of jointure ; with re- 
[* 137] ^'mainders to the children, as tenants in common in tail ; 

with cross-remainders ; and the ultimate limitation in fee 
to the husband. The single provision, haviug any reference to it, 
as money, is the power to the trustees to change the securities, with 
the consent of the husband and wife. It is singular, if the intention 
was to l^ve this as money, and to leave to future contingency, 
whether it was to be land, or not, that there is no provision applica- 
ble to it as money. 

The question therefore is, whether these words, " after request," 
&c. are so strong, that it is impossible to put upon them any con- 
struction, consistent with the general intention to lay out the money 
as land. Nothing is more common than to direct money to be 
laid out upon request. The object of that is only to insure, that 
the act shall be done, when the request is made ; not to prevent it 
until request. The intention of one party is not to have the obligation 
attaching upon him until the request ; in order to entitle himself to per- 
formance, when the request is made : but the intention is not, that 
the act shall never be done, unless the request is made ; for these 
words are generally attached to obligations. In this case they are 
attached to an obligation upon the trustees ; prescribing their duty ; 
that they shall with all convenient speed sell the stock, and invest 
the money in Iqnd. That was intended for no other purpose than 
that the trustees shall not be held guilty of laches, unless a request 
is made ; not to debar them from laying out the money, if a request 
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was not made to them. The words, annexed to this ckuse, tend 
strongly' to show, the meaning could not be, that request should 
be a condition precedent. It might have been reasonable to 
give the trustees themselves a discretionary power of considering, 
whether it would be better to keep it as money, or to lay it out. 
But this request was not to be made by the husband and 

• wife alone, but also by the executors or administrators [* 138] 
of the survivor. It is hatdly possible to suppose an inten- 
tion to give an option to any person, who should be an executor or 
administrator, whether it should be money or land ; though it might 
be intended to give that option to the husband and wife. But, if 
the duty of laying it out in land is supposed already laid upon the 
trustees, there is nothing absurd in giving any one connected with 
the husband and wife the power of calling upon the trustees to act. 
Upon the other construction the representative might call upon the 
trustees to act, after the events had happened ; which would be 
perfectly absurd. 

There are other circumstances, also supporting this construction. 
Here is a provision for a jointure for the wife ; which could not be, 
except upon the supposition, that the fund was to be laid out in 
land. When the power is given to change the securities, that is to 
be with the consent of the husband and wife, if alive, or, if they 
are dead, by the authority of the trustees. There is no reference 
to the executors of the husband or wife there ; though that is of less 
importance than the point, whether it is to be money or land ; and 
the consent is to be in writing by the husband and wife. There is 
no such provision in the other instance. Therefore, where a discre- 
tion is given, a form is prescribed : not, where a duty is imposed 
upon them. Upon the whole the intention of the parties themselves 
was to impress the character of land upon this fund ; and not to 
leave it in the discretion of any person ; still less of the executors 
or administrators. 

There is no weight in the circumstance, that the property is 
found in the shape of money or land ; for the character is to be 
•found in the deed; and in fVheldale v. Partridge the 

• Lord Chancellor lays down, in which I perfectly concur, [* 139] 
that it is a circumstance, that goes no way ; except, when 

the fund gets into the possession of a party, who would have it in 
either way. But in this case the surviving child died in his infancy. 
It never vested therefore in any one, who could determine, whether 
it should be money or land ; and we must go back to the deed ; 
upon which the true construction is, that it must be considered 
land. 

Ski, ofife, the notes to Raahkigh v. Mukr, 1 V. 901, and notes 2, 3, to ^Mfmy 
V. OniMmoAer, 1 V. 4aa 
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LADY ARUNDELL t;. PHIPPS. 
LADY ARUNDELL v. TAUNTON. 

[1804, Jau. 16; August 4.] 

A PURCHASE by a married woman from her husband, through the medium of trus- 
tees, for her separate use and appointment, may be sustamed against creditors ; 
if bona fidt ; tfiough the husband is indebted at the time (a) ; and eve&i^ouffh 
the object is to preserve from his creditors for the family the subject of the 
purchase : in thiff instance ancient family pictures, furniture, and other articles, 
of a peculiar nature and value. 

The circumstances of the comparative value of the consideration (6), the continued 
possession, (according to the title, by the relation of the partlesj, the degree of 
notoriety, the want of an inventory, the satisfaction of some debts out of the 
property, &c. though circumstances of evidence, axe not conclusive, as to the 
nature of the transaction (c). 

Injunction unon the jurisdiction to protect the enjoyment of a specific chattel, not 
properly tne subject of compensation by damages (d). 

A MOTION was made in each of these causes for an Injunction. to 
restrain the disposition of goods, taken in execution under judg- 
ments obtained in the Court of King's Bench by creditors against 
Lord Arundell, until answer or farther order. The motions were 
made without notice, upon certificate of the bills filed, under the 
following circumstances. 
'The indentures, dated the 29th of April, 1800, reciting the mar- 
riage settlement of Lord and Lady Arundell, dated the 
[* 140] 23d and 34th of April, 1764, settling several * estates in 
the county of Lincoln, part of the family estates of Lady 
Arundell, to the use of Lord and Lady Arundell for their lives and 
the life of the survivor^ with remainders in strict settlement to the 

(a) See 1 Story, Eq. Jur. §'372 ; 2 ib. §1368, 1372 ; 2 Kent, (5th ed.) 166 ; Bui- 
lard V. JBrtf^f, 7 Pick. 533 ; Garlick v. Strongt 3 Paige, 440; Livingston v. lAo- 
uigvton, 2 John. Ch. 537. 

76) The consideration must be such as to bear a reasonable proportion to the 
value of the thin^ settled, and when valid, post-nuptial settlements will prevail 
even against existing creditors and subsequent purchasers. 2 Kent, (5th ed.) 174 ; 
Bvllard v. Bnggs, 7 Pick. 533, 538. 

(c) The law of the several States, in reference to the effect of a continued pos- 
session in the vendor or mortgagor alter a sale or mortgage of articles of personal 
property, is very ably stated, and the decisions veiy extensively collecteoi in the 
notes to Tt^uw^s cate, in 1 Smith's' Leading Cases, I, et seq. See also note (1) to 
ffhider v. Train, 3 Pick. (2d ed.) 257, and cases there collected ; Homes v. CranCf 
2 Pick. (2d ed.) 612, note (1) ; ^^ v. Stwagt, 5 N. Hamp. 545 ; Lwd v. WJdtaker, 
1 Fairf. 310; Vlmer v. HiUs, 8 Greenl. ^; Bobbins v. Pcaiur, 3 Metcalf, 117; 
Samm/srwUt v. Horton, 4 Yerger, 541; Baxik ^ JUabama v. Dadt, 4 Porter, 252; 
GovU V. Ward, 4 Pick. 104 ; Mams v. Ifheder, 10 Pick. 199. Upon the question 
whether such a possession is to be deemed fraudulent /ler «e, or is to be taken only 
as prima fade evidence of fraud, subject to be explained by circvimstances show- 
ing fairness in the transaction, there appears a great conflict of opinlcm in the 
decisions of different States. See the cases cited above, and 2 Kent, (5th ed.) 518- 
532, and notes and cases there cited. 

{d) The enjoyment of a specific chattel may be protected by injunction. Eden, 
Injunction, (2d Am. ed.) 367, 368, and notes. See FtUs v. Bead, ante, 3 V. 73, 
Hovenden^s note. 
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second and subsequent sons, and lastly to the eldest son, in tail male ; 
and, in default of such issue, to such persons, for such estates, in- 
tents, and purposes, as Lady Arundell notwithstanding her coverture 
should by any deed or writing under her hand and seal, with or with- 
out power of revocation, or by her Will, attested by three witnesses, 
either absolutely or conditionally direct, limit, or appoint, and, in 
default of appointment, to her right heirs ; and reciting, that the 
premises were subject to incumbrances by mortgage to the amount 
of 3716Z., and to two sums of 10,000/. each under the marriage set- 
tlements of the two daughters of Lord and Lady Arundell ; and that 
there was not any issue male of Lord and Lady Arundell, nor a 
probability of any ; and farther reciting, that Lord Arundell was in- 
debted to several persons in considerable sums, and that the sums, 
before mentioned to be charged on the estates of Lady Arundell, 
were raised for Lord Arundell, and received and applied by him for 
his own use, except 2416/., expended in inclosing upon the estates ; 
and that Lord Arundell is debtor to the estate of Lady Arundell in 
the whole of the said mortgage debt of 3716/., except the said sum 
of 2416/. ; and also reciting, that Lord Arundell was possessed of 
paintings, drawings, engravings, prints, statues, medals, plate, jewels, 
china, glass, fixtures, linen, articles of ornament and furniture, books, 
manuscripts, and implements of household and husbandry, in or 
about his mansion-house, chapels, gardens, &c. at Wardour, Lan- 
herne, and Imham ; that several of the creditors of Lord Aruhdell 
are very urgent for payment ; and that it had been proposed and 
agreed by Lord and Lady Arundell, that the sum of 
12,000/., should be charged upon ^the said estates of [*" 141] 
Lady Arundell, and applied in discharge of the debts 
of Lord Arundell, and that the said estates should in default of issue 
male, entitled under the settlement of 1764, be settled to the use of 
the two daughters of Lord and Lady Arundell, and their respective 
issue, as therein mentioned, subject to a power for Lady Arundell to 
charge a sum of 3000/. and an annual sum not exceeding 200/. ; and 
that Lord Arundell should be released from the sum, in respect of 
the part of the said mortgage debt, owing by him to the estate of 
Lady Arundell ; and that in consideration thereof Lord Arundell 
should assign to trustees for the separate use of Lady Arundell the 
paintings and other articles, before mentioned ; and farther reciting, 
that, in pursuance and part-performance of the said agreement, by 
indentures of even date (with similar recitals) Lady Arundell, in pur- 
suance of an agreement between Lord Arundell and her, and with 
his privity and approbation, and in exercise of her power under the 
settlement of 1764, appointed the settled estates after the decease of 
the survivor of Lord and Lady Arundell and failure of their issue 
male, entitled under the settlement, to the use of Lord Clifford and 
James Everard Arundell, their heirs and assigns ; and Lord and Lady 
Arundell accordingly conveyed, subject and charged, as aforesaid, 
to the use of the said trustees, their executors, &c. for the term of 
99 years, without impeachment of waste ; if Lord and Lady Arun- 
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dell, or the survivor, should so long live, and, subject thereto, to the 
use of Lord and Lady Arundell and the survivor, the trustees to 
preserve contingent remainders, and the issue male, &c. by way of 
continuation of the uses of the settlement of 1764 ; and after the 
determination of the said uses, or when they shall be incapable of 
taking effect, to the use of Lord Clifford and Mr. Arundell, their 

heirs and assigns, upon the following trusts : viz. that they 
[* 142] should with all convenient * speed after the execution of 

the indentures by mortgage, sale, or other disposition, out 
of the term or inheritance , raise the sum of 12,000Z. ; and pay the 
same to such person or persons, and for such intents and purposes, 
as Lady Arundell should by deed or instrument in writing, with two 
or more witnesses, from time to time, appoint, and, in default of ap- 
pointment, to Lady Arundell, for her separate use; and subject 
thereto should be seised and possessed of the term and inheritance 
to such uses as Lady Arundell should by deed or will appoint, and, 
in default of appointment, to her, her heirs and assigns ; with a cov- 
enant by Lord Arundell, that he and Lady Arundell would levy a 
fine, to enure to the said uses ; It was witnessed, that in farther 
performance of the said agreement, and in exercise of her power. 
Lady Arundell appointed, that Lord Clifford and Mr. Arundell, their 
heirs, executors, &c. should pay and apply the sum of 12,000/., 
which they were by the said indenture directed to raise, in discharge 
of such of the debts, owing by Lord Arundell, as he, his executors 
or administrators, should by any writing or writings under his or 
their hands direct or appoint, and subject to raising the said sum, 
should during the joint lives of Lord and Lady Arundell pay the 
^ rents and profits, as Lady Arundell should by any writing from time 
to time appoint ; and, in default of appointment, to her separate 
use; and, in case Lord Arundell should die in the life of Lady 
Arundell, that they should pay the rents, &c. to Lady Arundell for 
life ; but, if Lord Arundell should survive her, then according to her 
appointment by Will ; and in default thereof to Lord Arundell for 
life ; and after the decease of the survivor of Lord and Lady Arun- 
dell, and failure of their issue male, entitled under the indenture of 
1764, should convey the estates to the use of the two daughters, or 

one of them, or their issue, according to the appointment 
[* 143] of Lady Arundell by Deed *or Will ; and, in default of 

appointment, in moieties in strict settlement ; remainder 
to the right heirs of Lady Arundell. 

The settlement then proceeded to declare the said estates the sole 
security for the money raised on mortgage by Lord and Lady Arun- 
dell ; discha^ing Lord Arundell, his heirs, executors, &c., and gave 
powers to Lady Arundell by Deed or Will, subject to the said sum 
of 12,0001., to charge the sum of 3,000/., and an annuity, not exceed- 
ing 200Z. ; and gave the usual powers of leasing, selling, exchanging, 
&c. ; and in consideration thereof Lord Arundell bargained, sold, 
assigned, &c., to Lord Clifford and Mr. Arundell, their executors, &c. 
all the paintings, drawings, &c. at the mansion-houses of Wardour, 

VOL. X. 7* 
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&c. in trust to dispose thereof according to the appointment of Lady 
Arundell from time to time, as if she were unmarried, by Deed or 
Will ; and in default of, or until, appointment, and so far as no such 
appointment shall extend, to permit Lady Arundell to use and enjoy 
the said paintings and other articles, for her separate use, without 
being subject to the debts, control, interference, or engagements of 
Lord Arundell ; and after her decease, to assign the said articles to 
the persons, who would be entitled under the Statute of Distribu- 
tioi\s after her death, if she should survive Lord Arundell. 

The Deed contained a covenant by Lord Arundell to deliver to 
the trustees an inventory of the said articles within six months, and 
for farther assurance, &c. 

A fine was levied according to the covenant. 

A verdict had been recently given for the Plaintiff in a 
cause, in the Court of King's Bench, upon an action 
* brought by a creditor of Lord Arundell against the sheriff [* 144] 
of the county of Wilts for a false return of Nulla Bona 
to a writ of execution upon a judgment against Lord Arundell ; in- 
volving the point as to the validity of the indentures of April 1800, 
as against creditors. The Bill stated that the verdict was contrary 
to law and fact ; and su^ested an intention to move for a new 
trial ; that the Defendants Foxhall and Taunton had sued out exe- 
cution upon the judgments obtained by them against Lord Arundell ; 
that the sheriff had seized the furniture, &c, : and threatened to 
sell it, before an application could be made for a new trial. 

Mr. Richards, Mr. RomiUy, and Mr. HaU, in support of the Mo- 
tion. — ^The object of Lord and Lady Arundell in this transaction 
was, that Lady Arundell should become the purchaser of these 
articles, of great and particular value to this family, and partly to 
satisfy debts of Lord Arundell ; who without doubt was indebted at 
the time. The transaction was public. The sum of 12,000/. was 
actually paid by Lady Arundell, as the purchase-money upon the 
assignment of the articles under this deed ; and was applied in pay- 
ment of the creditors of Lord Arundell. The distinction, taken at 
the trial, upon which this deed was considered void, was, admitting 
that chattels, vested in trustees for the separate use before marriage, 
would be protected from the debts of the husband, that this purchase 
was after marriage. There can be no difference, whether it was be- 
fore or after marriage. Great stress also was laid upon the circum- 
stance, that the possession was with Lord Arundell, as complete evi- 
dence of fraud. That is no evidence of fraud ; if the possession is 
according to the title. There is a great difference in 
bankruptcy. But an act of * Parliament (1) was necessary [* 145] 
for that. Upon that ground many decisions of this Court 
must be wrong. The object of this application is to restrain the 
Defendant from proceeding under an execution, now in the house ; 
until an opportunity can be had of moving for a new trial in an 

(1) Stat 21 Jac. L c. 19, s. 10, 11. 



145 LADT ARUNOELL V. PHIPPS AND TAUNTON. [1804. 

action in the Court of King's Bench by another creditor against the 
sheriff, for a false return of Nulla Bona ; in which the Plaintiff ob» 
tained a verdict, upon the ground that the deed was void. 

The Lord Chancellor [Eldon]. — ^Upon this case, I believe, my 
decision in the Court of Common Pleas (1) was disputed. My 
opinion upon the trial of that cause was, that possession is only pru 
ma facie evidence of fraud ; and as that property could not be 
reached by bankruptcy, and the possession was according to the 
deed, which created the title,' and the title was pubUcly created, that 
was not a fraudulent possession against the creditors in general ; and 
upon a motion for a new trial, the Court agreed with me. With 
great deference, if Lord EUenborough thinks otherwise, I am at 
present of the same opinion ; and I am also at present of opinion, 
upon the doctrine of this Court, that if the purchase by the/ wife is 
bonafidey it is of no consequence, whether it is before or after mar*- 
riage. The mere circumstance of possession of chattels, however 
familiar it may be to say, that it proves fraud, amounts to no more 
than that it is prima facte evidence of property in the man possess- 
ing, until a title, not fraudulent, is shown, under which that pos- 
session has followed. Every case from Tuoyne^i Case (^) down- 
wards, supports that ; and there was no occasion other- 
[*146] wise for *the Statute of King James (3). Can there 
be any doubt that a married woman, having separate prop- 
erty, may buy an interest in the property of her husband by a set- 
tlement under the direction of this Court ? 

• The injunction was granted, upon undertaking not to remove the 
goods. 

In Hilary Term a motion was made in the Court of King's Bench 
for a new trial in the case of Dewey v. Bayntun ; and a rule was 
granted ; which was afterwards made absolute ; and the cause was 
tried a second time, in the Sittings after Trinity Term ; when a ver- 
dict was again obtained by the Plaintiff (4). ^ 

Aug. Aih. Mr. Alexander and Mr. Leach, for the Defendant 
Taunton, had obtained an order for dissolving the injunction, unless 
cause, upon the answer ; representing that Lord. Arundell continued 
in possession of the furniture, &c. after the execution of the deeds ; 
that the transaction was merely colorable ; and that the deeds were 
void as against creditors. 

Mr. Richards, Mr. Ramilly, and Mr. Hall, for the Plaintiff, showed 
cause ; insisting, that a married woman may purchase with her own 
property other property, which she may have limited to her separate 
use ; and such a limitation is good in point of law, not a fraud upon 

(1) Kidd v. RawUnson, 2 Boe. & Pul. 59. 

(2) 3 Co. 80. 

(3 Stat 21 Jac. I. c. 19, 8. 10, 11. 

(4) See the report of Dwof ▼. Bt^un, upon the second motion for a new trial, 
6 East. 257. 
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any person ; and she has a right to hold against the creditors of 
her husband. The only grounds, upon which at the last trial the 
bona fides of the transaction . was put to the jury, were, that 
there was not sufficient publicity ; that there was no inventory ; 
not considering at all, whether Lady Arundel had paid valua- 
ble consideration. The circumstance, that no inventory was 
annexed to the deed, is of no weight; Jarmany. fVoottoton (1). 
How was it to be made more public and notorious ? The joint pos- 
session being consistent with, and referable to, the title under this 
deed, there could be no fraud. 

The Lord Chancellor [Eldon]. — ^I granted this injunction on 
the ground, that this bill was brought ; stating, that Lady Arun- 
dell was according to law to'be considered equitable owner of goods 
and chattels of a very special and peculiar kind ; that she became so 
under a contract of purchase ; which she insisted she was entitled, 
in a mode, to make with her husband himself; that she had contract- 
ed with him for the ownership ; and instruments were executed, 
placing the legal property in trustees for her use and benefit ; and, 
attending to all the circumstances, her title, as administered in this 
Court, and the title of her trustees, as administered in other Courts, 
are as incapable of being impeached, as they were upon the date of 
the instrument ; that an action was brought by a creditor ; and the 
Sheriff was prevailed on to return Nulla Bona. An action was 
brought against him for a false return by the creditor ; insisting, he 
might have had possession of these goods and chattels, either the 
property of Lord Arundell, or in a question between him and his 
creditors and all other persons, including Lady Arundell and her 
trustees, liable to her husband's creditors. The form of the action 
being against the Sheriff, it depended upon some arrange- 
ment in the Court of Law, whether the ♦trustees or the [*148] 
wife could maintain the question, that these were not the 
goods of Lord Arundell, or liable to execution by his creditors : what 
arrangement I do not know : but I do not think myself at liberty to 
surrender the jurisdiction of this Court, because the Court of King's 
Bench may by some arrangement execute the jurisdiction of a Court 
of Equity. It is my duty to give the Plaintiff relief according to the 
rules and proceedings in this Court, if she is entitled to sue Here ; 
and Lady Arundell from the nature of her title had a right to have it 
decided here by some mode of proceeding. 

Another ground, upon which Lady Arundell is entitled to relief 
here is, that from the very nature of the property in question, the 
quality and nature of the property, alleged to be purchased, the pur- 
pose and object of the purchase, it is quite impossible for her to have 
the benefit of it, if a bona fide transaction, unless she can specifically 
enjoy it ; and this Court having in many instances interposed to pro- 
tect the enjoyment of a specific chattel (2), the question is, whether 



(1) 3 Term Rep. 618. 
(3) AnU, Fei" 
773; ;»«/, 163. 



AnU^ FdU V. Read^ vol. iii. 70 ; and the note, ill. 73 ; Lhyd v. Loaring, vi. 
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the very object and subject of the contract do not make it necessary 
to consider, whether the Court cannot give the specific relief of 
fixing in the trustees the very property, instead of the amount in 
damages (a). 

From the only account (1) I have had of this case, in the Court 
of King's Bench, it appears to have been asserted, that a husband 
and wife could not after marriage contract for a bona fide and valu- 
able consideration for a transfer of property from the husband to the 

wife or trustees for her. The doctrine is not so either here 
[* 149] * or at law. I stated before what I conceived the doctrine 

of this Court and of the law upon this subject. There have 
been two trials ; as there was a mistake in point of law upon the firsts 
As to the subsequent trial I know nothing, except what is said here. ' 
But if the case is finally to be decided here, there are many points de- 
serving great consideration, and very fit for discussion ; as connected 
with every fact and circumstance of the case in detail ; as bearing 
upon the question, whether this instrument is fraudulent against 
creditors. When Lord Mansfield upon this subject speaks of trick 
and contrivance (2), he ought to state, what the law denominates 
trick and contrivance. For instance, in this case, if the purpose of 
this instrument was to defeat creditors, it is said to be bad. I desire, 
that may be reconsidered. If the express object of the purchase was 
to vest this property, of the value of 12,000/. .in trustees, to transmit 
to the daughters of Lady Arundell, if she paid the value, 12,000/., to 
the creditors of Lord Arundell, that is not illegal. It is assuming a 
great deal to say, it is delaying or defeating the creditors. But, if so, 
it has in all time been sanctioned by this Court and Courts of Law 
too. If the property transferred was of the immense value, at which 
this has been stated, certainly then it ought to be submitted to the 
jury, whether it was not fraudulent as to a great part. It is said, the 
limitation to the daughters here is not to be deemed a part of the 
consideration of the settlement with reference to the. creditors. It 
is not necessary to touch upon that, if the property bore any reason- 
able proportion to the value of 12,000/. If it were necessary to dis- 

(a) See 2 Story, Eq. Jur. § 710, § 717 a, § 718. The true rule in Equity is, that 
specific performance of an agreement relating^ to chattels ought to be decreed, 
when equity and conscience require it, as in the case of pictures and other things 
of peculiar value and attachment, and when the remedy by action at law for dam- 
ages would be inadequate, and no competent or just relief could be otherwise 
afforded. 2 Kent, (5th ed.) 487, note (6); Sorter v. GordoUy 2 Hill, Ch. 12G, 127 ; 
Younff V. Burton, ] M'MulIen (S. CX 255 ; Clark v. Flint, 22 Pick. 231. 

In Clark v. Flint, Wilde, J. remarks, that, " the reasons given for a distinction 
[in reference to a specific performance of agreements] between real and personal 
estate are not very satisfactory. All, as it seems to me, that can fairly be inferred 
from the cases on this point is, that in contracts respecting personal estate a com- 
pensation in damages is much oftener a complete and satisfactory remedy than it 
IS in those which relate to real estate. But in all cases, if the party has not such 
a remedy, a Court of Equity will entertain jurisdiction and grant relief as ju8tiG# 
may require." See JVrigM v. BeU, 5 Price, Ex. 325 ; JIddtrlty v. Dtzon, 1 Sim. 
& Stu. 607 ; Flint v. Brandon, anU, 8 V. 159, and notes. 

(1) Mr. East's Report of Devoey v. Bayniun was not at that time published. 

(2) Cowp. 435, in Cadogan v. Kmnet, 
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CUSS it, attention must be given to the cases of moral obligation, ex- 
ecuted by a provision. for persons, not the direct objects of 
the contract, in which that provision *has been held such [^ 150] 
a part of the consideration as would support their inter- 
est, as well as those, with regard to whom that contract was more di- 
rectly entered into. 

Then as to possession, and the other circumstances, relied on 
at law : suppose the question arose the day after the deed was exe- 
cuted, and the 12,0002. had become under the circumstances to all 
intents and purposes part of the assets of Lord Arundell ; which, I 
see, was .questioned at the bar : suppose it proved the day after, 
that the property was worth that sum : could it have been contended, 
that for want of publicity, of an inventory, of possession, considering 
the nature of the subject, and the relation, in which the parties stood, 
this would not have been a deed, the trusts of which must have been 
executed for Lady Arundell ? If it is contended, that the deed was 
originally fraudulent, because no consideration was paid, or what a 
Court of Law would call colorable, all subsequent facts and enjoy- 
ment tell forcibly, connected with the objections to the deed, at the 
time of execution. They are evidence in the other case ; but such, 
as, when the value is appreciated, ought to be stated to the Jury, to 
be weighed, regard being had to the law, if the question had occurred 
immediately after the execution. The circumstances of not inform- 
ing witnesses, the steward, &c. would not have weighed with me ; 
as they are circumstances in almost every transaction of this nature ; 
and therefore not so unusual as to afford a fair ground of suspicion. 
Then, as to the nature of the possession, what is the publicity to be ? 
Suppose, there were no trustees ; but an agreement, without the in- 
terposition of trustees, by a covenant, that this property upon the 
wife's advancing 12,0002. to the creditors of the husband should be 
to her separate use. The nature of the transaction must have left 
the legal property in the husband ; and I doubt extremely, 
^whether that could be a fraudulent possession, even in a [* 151] 
Court of Law. Clearly it would not here. Suppose, this 
had been before marriage ; and these articles had been settled as 
heir-looms ; and it is exactly the same, if after marriage, and for val- 
uable consideration : what is the publicity, showing, they are heir- 
looms ? What is the nature of the property, and the sort of posses- 
sion naturally to be looked for ? When Lady Arundell was making 
a settlement for the benefit of her daughters, afterwards in all proba- 
bility to enjoy the possession of this ancient family seat, there was 
neither le^ nor moral fraud in taking the property, for which she 
paid the value. But the nature of the property, the relation of the 
parties, the circumstances, that she could have no object but to 
transmit it to her family, and that she must live with him, who sold 
it, those circumstances are very material to the possession. 

It is said. Lord Arundell dealt with creditors, as if this was his 
property ; and there might be a considerable question, whether his 
or the steward's dealings in conversation or correspondence with 
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creditors, as if this was part of the husband's property, is to be ad- 
mitted in a question between the husband and wife : more difficult 
perhaps between the creditors and the sheriff; but it is extremely 
possible, that such a case might be laid in evidence, with reference 
to her acts, that the dealings of the husband might be considered a 
part of her conduct with regard to the property ; and therefore that 
sort of evidence would be admissible against her. It was also stat- 
ed at the bar that she has permitted a creditor in more instances 
than one to take execution out of this property. That is a very ma- 
terial fact ; but to be stated with some qualification. It is evidence, 
that she did not believe the property to be her's ; but not conclu- 
sive evidence. She might let part of her own property go 
[* 152] to * discharge a particular debt, by which she saw her hus- 
band pressed. That fact therefore ought to be examined, 
before it can be considered as having much influence one viray or 
the other. It is very difficult to find the means of taking the opin- 
ion of a Court of Law in this particular case. 

The Order was, that it should be admitted, that the Sheriff re- 
turned NuUa Bona : that an action should be brought in the Court 
of Common Pleas for that return ; and Lady Arundell and the trus- 
tees should be at liberty to defend it. 



The proceedings at law in respect of the subject of the present suit, are reported 
under the title of Ikwey v. Bcofnturiy in 6 East, 257. Lord Ellenborough on a sub- 
sequent occasion observed that, in order to defeat an execution by a bill of sale, 
there must appear to have been, not only a honafdt substantial change of posses- 
sion, but an exdusivt possession under the assignment: Worddl v. Smtk^ 
1 Campb. S34. In the later cases, however, of htmvard v. Bakar^ 1 Mau. & Sel. 
253, and Mtdler v. Mom^ 1 Mau. & SeL 338, his lordship appears to have come 
round to an opinion much more consonant with that expressed by Lord Eldon in 
the principal case ; and it is quite clear that, when goods seized under an execu- 
tion are honajide sold, they will be protected against subsequent executions, 
although the buyer may have suffered the debtor to continue in possession of the 
goods, provided the circumstances under which such possession is held, be matter 
of notoriety : Latimer v. Batson, 4 Bam. &. Cress. 655 ; Jaeph v. Ingram^ 8 Taunt. 
843. The principal case is said, in 2 Rop. Hush. & Wife, 325, never to have 
been finally decided; the trial of the issue directed to the Court of Common Pleas 
having been prevented by a compromise of the suit 

2. That the extension of the jurisdiction of Courts of law to cases which for- 
merly were subjects of equitable jurisdiction exclusively, has not ousted Uie juris- 
diction of Courts of Equity, see note 2 to Toulmin v. Pricey 5 V. 240, with the 
farther references there given. And, as to the interposition of equity to protect 
the possession of specific chattels, see, ante, the note to Fdls v. Beadj 3 V. 70. 
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WHITBREAD v. LORD ST. JOHN. 

[1804, August 7, 15.] 

BequEST to the children of A. born or to be bom, na many bb there might be, at 
twenty-one or marriaffe, with survivorship, and a limitation over upon the death 
of all, &c. vested in those living, when one is entitled, to the exclusion of those 
born afterwards (a). 

Samuel Whitbread by his Will and Codicil bequeathed 
12,000/. to trustees, upon trust, that they should lay it out upon Gov- 
ernment Securities ; and should apply the interest towards the edu- 
cation of all the children of his daughter Lady St. John during 
their respective minorities, as the trustees should think proper, until 
such children should respectively attain the age of 21 years, or be 
married with consent of their guardians ; and upon farther trust, 
that the trustees should assign, transfer, ai\d pay, the principal, or so 
much as should not have been applied in or towards the education 
of his said grand-children, unto and among the child and children 
of his said daughter by Lord St. John, born or to be born., as many 
as there might be, in equal shares and proportions, when and as the 
said grand-children should attain their respective ages of 21 years, 
or be married with consent, &c. and in case any or either 
of his said grand-children should happen to die, "* before < [*153] 
he or she should have attained his or her age of 21, or be 
married, &.c. the share of him or her dying should go to the sur- 
vivors of them, his said grand-children, at his, her, or their, ages of 
21 years, or marriage, &c. in equal shares, if more than one ; and 
if but one of them, his said grand-children, should live to attain 
21, or be married, &c, the whole should go to such only sur- 
viving grand-child, &c. ; and in case all his said grand-children 
should die before their ages of 21 or marriage, &c. upon trust to pay 
the principal and interest, or so much as should not have been ap- 
plied in or towards the education of all or any of his said grand- 
children, to his son Samuel Whitbread. 

There were four children of Lord and Lady St. John. The two 
eldest, daughters, having attained the age of 21, and one of them 
being married, presented a petition for payment of their respective 
fourth shares of the trust-fund. 

Mr. Leach, in support of the petition. — Mr. Alexander and Mr. Belly 
against it, admitted, that Lord Thurlow in Andrews v. Partington (1), 
and Lord Rpsslyn afterwards in Prescott v. Long (2), held them- 

(a) See Middkton v. Messenger^ ante, 5 V. 136, note (a) ; Andrews v. Parting- 
ton, 3 Bro. C. C. (Am. ed. 1844,) 404, note (a); JM v. Chemman, ib. 391, 392, and 
notes ; & C. ante, 1 V. 405, note (b), 408, note (2) ; 2 Williams, Executors, (2d 
Am. ed.) 797, 798 ; Hoste v. Pratt, ante, 3 V. 730, and note la) : Paid v. Compton, 
im/e,8V.375. 

(l)3Bro.C.C.401. 

(2) Anle, vol. iL 690 ; Mills v. Mrris, v. 335 ; Barnngton v. Tristram, vi. 345, 
and the references, 348; and the note, L 408. 
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selves bound by lUlison v. Airey (1) ; but observed, that rul^ was 
adopted with reluctance ; and is not to be followed, if there is any 
ground of distinction ; as they insisted there was in this Will. The 
testator could not intend this fund to go over, if there were any chil- 
dren. 
[♦154] *The Lord Chancellor [Eldon]. — It never could 
go over, if any child attained the age of 21. I rather 
think, it will turn out, that it is confined ex necessitate. The Court 
goes as far as it can to comprehend every one, until one attains the 
period, at which that one can take a share. I will look through the 
cases. 

Aug, I5th. The Lord Chancellor [Eldon]. — I cannot take this 
case out of the authorities. Therefore the shares vesting, when the 
first child attains the age of 21, and there being now four children, 
the Order must be made upon that principle (2). 

Parties who, had they been in esse at the time when a testator's bequest be- 
came distributable, might have claimed (as answering his description of hb 
intended legatees), are necessarily excluded, if not bom till after such period of 
distribution: see, ante, note 3 to JUill v. Ouqman, 1 V. 405. 

(1) 1 Ves. 111. 

(2) GilbeH v. Bowman, post, vol. xl 238. 



End or the SrrrtNos after Trinitt Term, 1604. 
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THE SITTINGS BEFORE MICHAELMAS TERM. 

[41 Geo. IIL 1801.] 



NICHOL V. GOODALL. 
[1804, Oct. 30.] 

SsivTEifCE in the Coart of Admiralty, upon a prize to a privateer, as a Droit to 

the Crown, for want of a Letter of Manque. The pro]>er^ is in the Crown. 
Motion, to restrain the parties from receiving, and the Register of the Court of 

Admiralty from paying, the proceeds under a Treasury Warrant, refused, with 

Costs. 
The expectation, arising from the hahit of the Crown as to Prize, has been held 

an insurable interest (a), [p. 157.] 

A MOTION was made for an injunction, to restrain the Defendants, 
part-owners of the Catharine and Mary, a British privateer, from re- 
ceiving from the other Defendants Jenner and Wheeler any of the 
money, granted by his Majesty to the owners, captain, and crew, in 
respect of the proceeds of the Cornelius and Maria, a Dutch ship, 
taken by the privateer, under any warrant or authority ; tliat Jenner 
and Wheeler may be restrained from paying the other Defendants ; 
and may be ordered to pay the whole into the Bank. 

The Plaintiffs were assignees under a Commission of Bankruptcy 
against one of the part-owners, who was also agent to the privateer. 
One of the Plaintiffs was also himself a part-owner. The Defend- 
ants were the other part-owners ; one of whom was Goodall, the 
captain; and Jenner and Wheeler; who exercised the office of 
Register of the Court of Admiralty. The circumstances, under which 
the suit was instituted, and the motion made, were these. 

"* In June Captain Goodall detained, and brought into [* 156] 
Plymouth, as prize, this Dutch ship ; which upon her arrival 
was seized by the Admiralty ; and, a suit being instituted in the Court 
of Admiralty, the sentence declared, that the ship was a Droit to his 
Majesty ; and was not a legal prize to the privateer, by reason of her 
not having a Letter of Marque against the Batavian Republic at the 
time of the capture. A memorial being presented to the Lords of 
the Treasury, they issued a warrant to the Register of the Court of 
Admiralty, to pay to Jarratt, the agent, and Goodall, 23,0007. ; being 
two thirds of the proceeds, for themselves and the rest of the owners 
and crew. Nothing was received under that warrant : disputes 
arising ; particularly upon Jarratt's claim o( Commission, as agent, 
which was resisted by Goodall; and upon Jarratt's bankruptcy. 
The Register of the Court of Admiralty refused to pay. In conse- 
quence of this another memorial was presented ; and a second war- 

(a) See 1 Phil. Inturanee, (2d ed.) 126-131. 
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rant obtained by Goodall and Martin, another of the owners, to re- 
ceive the money ; reserving the shares of the Plaintiffs. 

Mr. Piggottf Mr. Richards, aijd Mr. WethereU, in support of the 
Petition. The Attorney General, Mr. Romilly, and Mr. Roupett, 
against it. 

The Lord Chancellor [Eldon]. — ^This is a motion of the first 
impression ; to restrain these Defendants from receiving from the 
Register of the Court of Admiralty any part of the money, granted 
by the King to the owners, captain, and crew, of this privateer, in 
respect of the proceeds of a prize, under any warrant or authority 
whatsoever. The motion not only seeks to restrain those Defend- 
ants, from receiving, but desires this Court to enjoin the 
[* 157] officers of the Court * of Admiralty, called upon by the 
King's warrant to do an act, against obeying that warrant, 
and to order them to pay the whole money into the Bank, till the 
cause shall be heard, and the accounts taken. The articles deter- 
mine nothing as to the interests of the parties, as to the question, 
whether they should have any right whatsoever in the property so 
captured, for the purpose of application, discharge of the expenses, 
or any other purpose. When the prize is condemned, whatever has 
been the habit of the Crown, however that habit may create a rea- 
sonable expectation, which upon the ground of an assertion, made 
from the highest authority, that the Crown never does disappoint 
that expectation, has been held an insurable interest, no Court is au- 
thorized to look at the property as any other than as belonging to 
the Crown ; and it would militate against the policy, for which the 
right is vested in the Crown. The title, with reference to antece- 
dent charges, by loan, con^mission, and every claim, that can precede 
the distribution, must depend upon the question,, how far the King's 
grant has or has not adopted, as its rule for determining the right of 
the parties, those provisions, which the parties have assumed for 
themselves ; if their rights are to be determined by contract between 
themselves. If the Crown can by one warrant revoke a former war- 
rant, I believe, it would be such a surprise upon those, who advised 
the King to grant this last warrant, to learn, that the money belong- 
ing to all the other part-owners, and the seamen, the most deserving 
of all, would be brought into this Court, to abide what must take 
place here, that the statement of the fact, that this Court had taken 
jurisdiction, would in all probability produce a third warrant. Upon 
the first application the interests of the seamen and part-owners, and 
all antecedent claims and expenses, were not considered by 
[* 1 58] Jarratt and Goodall, or Nicol, now a Plaintiff. * But, with- 
out attending to that objection, the first warrant directed 
payment of two thirds of the proceeds to Goodall and Jarratt, to 
be distributed according to the articles. The first question upon 
that is, in what stage this Court is upon the heac) of trust to inter- 
pose. Is the Court to interpose by restraining the Register from 
obeying the warrant, the King having the property ? Is the Court 
to interfere in the Court of Admiralty ; and to lock up the fund, 
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or require it to be paid into this Court ? They are not trustees, 
until they have received it according to the King's Order. Passing 
over the first warrant, another application to the Crown took place ; 
upon the ground, that it was unfit to make the bankrupt the hand 
to receive the money, to be distributed ; and the alteration made 
was, that the former warrant should in efiect be revoked, and a 
grant should be made to Goodall and Martin of all the proceeds the 
bounty of the Crown gives to any of them ; except these shares or 
interest, whatever they may be, which belonged to the others. If 
the property was the King's, what is to prevent his Majesty from 
saying, who should be the person to settle the questions of difficulty, 
which probably were foreseen. There is a qualification of the Order 
to the Register ; which would protect him upon that, fiy the arti- 
cles the seamen, &c. are not to receive, or to begin process to obtain, 
the money, until three months after it shall have been in the hands 
of the agent ; and the second warrant is thus qualified ; that the 
Register shall take the direction, and persons suggesting interests, 
shall have the benefit of calling upon the discretion of the Judge oJF 
the Court, to decide their claims. As to Commission, it is every 
day's practice for them to inquire as to the outfit, expenses, charges, 
damages, &c. These, by the very terms of the warrant, are* to be 
80 decided ; and that Court is to ascertain the shares, after 
that decision to be paid out to the owners, officers, ♦and [* 159] 
seamen. These also are decisions the Court would have 
authority to review over and over again ; and the warrant expressly 
directs them to take bail. That applies to all the part-owners ; a 
security therefore for all demands. Is this Court then, before a trust 
is created under the King's warrant, to issue an injunction in such 
a case? 

The Motion was refused with Costs. 

bf the case of Camden v. Jlndermm^ 5 T. R. 711, Lord Kenyon, C. J., said, he 
*^ BtadkraBly avoided discussing the question, whether or not a |Mirty might insure 
a hope or exptdtdiim^ not having any inkrtgt in the subject insured." In the same 
case, Grose, J., admitted, for the sake of argument oiuy, that ^* a party might le- 
gally insure a speeuUttwe interest;" but, Lawrence, J., laid it down broadly, that 
^ as the parties in that suit had neither a legal nor an equitable interest, they had 
DO interest, which was the subject of insurance." That an equitable interest, 
however, is insurable, equally with a legal interest, is perfectly settled : ExparU 
YaUopf 15 Ves. 67; Exnarte Houghton^ 17 Ves. 253. And, notwithstandmg the 
didum of Lawrence, J., oefore cited, it appears, both from the principal case, and 
from other authorities adduced in 1 Marshall on Insurance, 107, ei seq. that it has 
•ometimes been successfully contended, a reasonable expectation of profit, or t 
well-founded hope of a future interest in the thin? insured, is an insurable inters 
est; see and compare Craufurd v. ffitn<er, 8 T. It. 20 ; Lwxna v. CraufiardfS 
Bob. & Pul. 94, 99 ; iSL C. in Dom. Proc 2 New Rep. 321, 323, and 1 Taunt 925. 
Lord Eldon, in the passages referred to in N. R. uhi auproj observing upon the 
decisions wherein it has been held, that a mere expectation or hope was an insu* 
rable interest, said, he was unable to define what an interest was, unless it was a 
right ; and, though he did not wish to disturb the decisions alluded to, his lordship 
held it was by no means desirable the doctrines of ^oae cases should be canied 
farther. 

▼OL. X. 8 
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WILLIAMS t;. WYNN. 

[1804, Oct. 30.] 

OsDEK, appointiiig a Guardian for an infant Defendant, on the motion of the 
Plaintiff(a). 

Mr. Johnson, for the Plaintiff, moved for an order to transfer 
some Bank Annuities ; and that a guardian may be appointed for 
an infant Defendant : as to the latter object of the motion suggest- 
ing a doubt, whether it could be obtained upon the application of 
the Plaintiff; though, if right in form, there could be no objection. 

The Lord Chancellor thought, there was no objection; and 
made the Order. 

See, anU^ the note to Jongma v. PJid, 9 V. 357. 



NUTBROWN t;. THORNTON. 
[1804, Oct. 31.] 

Order specifically to restore to a tenant the stock, &c. on the farm, seized by the 
landlord under a distress and bill of sale ; the landlord not stating, whether the 
som, under which by the terms of the contract he was not to enSxrce his reme- 
dies, was due (by 

No specific performance of an agreement for a transfer of stock (c), [p. 161.] 

Decree against a lessee of alum works, to prevent a breach of a covenant to leave 
stcxsk of a certain amount at the expiration of the lease, [p. 161.] 

Jurisdiction for specific deliveiy of a chattel, the value of which is not to be esti- 
mated by damages (d), [p. 163.] 

The Plaintiff held a form from the Defendant, under a lease for 
seven years, at the annual rent of 1000/.; and it was 
[^160] agreed, that the Defendant should * make advances, to 
enable the Plaintiff to cultivate the farm, to the extent of 
500/. ; for which sum it was agreed he might be in arrear until the 
expiration of the lease ; and if the arrear should at any time exceed 
that sum, the landlord should be at liberty to enter, and sell all the 
cattle, crops, and personal estate, upon the farm. Disputes arising 
between them, the Defendant entered upon the farm, and took pos- 
session of all the Stock ; with a view to put in force his remedy by 

(a) See Jongma v. Pfid, anU^ 9 V. 357, note (a). 

(&) See ArandtU v. Pldpps^ cmJU, 148, note (a) ; 2 Sto^, Eq. Jur. § 717, tt mo. 

(e) This doctrine seems to be well settled. 2 Story, Eq. Jur. § 724. See DoU 
arti V. RothaiMd, 1 Sim. & Stu. 580; Fonai v. Elwe8,anU, 4 V. 492, note (&). 

{d) See AnindtU v. Phipps, ante, 148, note (a) ; FdU v. Read, ante, 3 V. 70, 
note (a); (Mom v. U. S. Bank, 9 Wheat 845; 2 Story, Eq. Jur. §709, §906; 
Oaark v. flint, 23 Pick. 231 ; 2 Kent, (5th ed.) 487, note (b); FUni v. Brandon, 
a9d€^ 8 V. 159, 164, and notes. 
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bill of sale : upon which the bill in this cause was filed, for an in- 
junction ; insisting that the stipulated sum was not due ; and the 
answer not stating what was due, an order was made in August, 
that the possession of the stock and effects in the bill of sale should 
be restored to the Plaintiff, for the purpose of getting in the growing 
crops, and cultivating the farm. 

Mr. Fonblanque and Sir T. Turton, for the Defendant, moved to 
discha^e that Order ; insisting that there is no instance of a decree 
for the specific delivery of chattels, where a compensation may be 
made in damages : Cudd v. Rutter (1). Errington v. Ayneslyi^). 
In FeUs v. Read (3), Lord Rosslyn went upon express trust. This 
is the pure unmixed case of a tenant, coming to be relieved against 
the legal remedy of the landlord by distress ; which, as well as the 
collateral security by the bill of sale, is taken away by the effect of 
this order. 

Mr. RomiUyy for the Plaintiff, was stopped by the Court. 

♦The Lord Chancellor [Eldon]. — It is now perfectly [♦ 161] 
settled, that this Court will not enforce the specific per- 
formance of an agreement for a transfer of stock : but in a book I 
have of Mr. Brown's I see, Lord Hardwicke did that (4). 

In Ward v. The Duke of Buckingham^ in the House of Lords, 
upon a lease of alum works, with a covenant by the lessee to leave 
stock of a certain amount upon the premises, there was a fair ground 
of suspicion, that he did not mean to perform his covenant in that 
respect ; and this Court said, though there might be compensation 
in damages, it had relation to that sort of enjoyment, for which the 
landlord had stipulated after the expiration of the term ; and a sort 
of decree, quia timet, was made ;. and afiirmed in the House of 
Lords (5). 

I am not dissatisfied with the principle, upon which I interposed 
in this case, which is very peculiar in its circumstances ; and there 
is no instance precisely resembling it. This contract is very singu- 
lar ; though I take it there was no fraud ; for, first it made it impos- 
sible, that the tenant should remove any cattle from the premises ; 
though the terms require that he should be a dealer io cattle ; for it 
is an assignment of all the cattle, stock, and personal estate ; and 
the landlord was to.be at liberty to enter, and sell all this in the 
event provided. The circumstance of a trust, by way of deposit, as 
in FeUs v. Read, is not required in this instance, to furnish the 
principle, upon which the Court might be called upon to interpose ; 
for the law would make him a trustee ; and by the express con- 
tract he would be so. The simple ground of this bill is, that 
the tenant bargained for the enjoyment of the farm, for the pur- 
pose of agriculture ; and in fact, for the enjoyment of the stock 

(1) 1 P. Will. 570. 

(2) 2 Bro. C. C. 341. 

(3) Ante, voL ilL 70 ; see the note, 73 ; Lady JhrundtU v. Phipps, ante, 139. 

(4) See Dolant v. RothsdaH 1 Sim. & Stu. 590. 

(5) Sir Wmiam Putteney v. SheUoth ante, vol. v. 147, 260, n. and the note, 147. 
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for seven years; for that must be the effect of his stipulation 
to be debtor to his landlord during the term ; who might oth- 
erwise lay hold of it for the rent, and, under the bill of sale, for 
other money due ; and he was debtor on other accounts. There is 
no doubt, at the hearing, if the landlord had entered without right, 
the Court would have restored the estate for the remainder of the 
term ; and finding the person, who had wrongfully taken possession 
of the farm, in possession of the stock, at the same time, and under 
the effect of the same wrong, would undoubtedly have made him 
account for, and deliver back the whole. The bill proceeds upon 
the ground, that, when the Defendant took possession under the 
Bill of Sale, and as landlord too, I will take it, the Plaintiff did not 
owe, upon all accounts, the money stipulated. By the answer, the 
Defendant does not, as he ought, distinctly state whether that sum 
was due, or not ; and, having had liberty to file an affidavit as to that 
fact, an argumentative affidavit, not by himself, but by another per- 
son, is produced. I admit, it is dangerous to interfere brevi tnanu 
between landlord and tenant ; and I would not, if a clear, distinct, 
affidavit was produced, that the particular sum was due. I inter- 
pose upon the ground, that the Defendant and his agents will not 
swear, what sum is due. If the result of the inquiry was, that so 
much was not due, I must have restored the farm. But I should not 
do justice by restoring the farm ; leaving him to dispose, as he insists 
he may, of all the stock, crops, &c., even the growing cropsi If 
the Defendant had not a right to take possession of these chattels, 
the title to enjoy which forms part of what was acquired under the 
contract, his right to take possession of them, depending upon the 
same question as his right to take possession of the farm, he is by 
his own agreement a trustee of both, taking a possession 
[* 163] he is not entitled to hold. I had some difficulty * upon 
this ; that, though so much might not have been due at the 
time, there was a larg^ growing rent, which would soon exceed that 
sum ; and as to the rent accrued due, after the Defendant took pos^ 
session, if it should* turn out, that he had no right to take possession, 
whether in soipe way, the tenant might not deduct the damage suf- 
fered by that wrongful act from the rent. The Order therefore 
gave them liberty to apply. ^ 

I had not forgot the case of the Pusey Horn (1) ; which turned 
upon the pretium affectionis ; independent of the circumstance as to 
tenure ; which could not be estimated in damages. As to Fells v. 
Ready the objection, to which no answer was given, was, who were 
the Cestuys que trust 7 Individuals sued, who did not pretend to 
say, the box belonged to them. The overseers were gone. Lord 
Rosslyn however thought, he saw a trustee and a Cestui que trust ; 
and those got the chattel, who ought to have had it. But this is 
the case not of a single chattel, unconnected, but of a great variety 
of chattels, which must be held upon a trust together with the es- 

(1) Pusey V. PiiM^, 1 Vem. 27a 
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tate. There is therefore a Cestui que trust. Upon the particular 
circumstances also the Court would be justified in interposing, to 
prevent the destruction of the property, until the rights were ascer- 
tained, upon the principle of irreparable mischief. It is said, the 
Plaintiff might have damages. But how are damages to be es- 
timated in such a case ? The direction to a jury must be to give, 
not the value of these chattels merely, but their value to this man, 
having this farm, enabling him to use them for the purpose of culti- 
vation ; and the very terms of the contract show, the landlord, deal- 
ing with him, thought him not able to stock the farm without a very 
large indulgence through the whole term. The equitable construc- 
tion is, that the tenant is to have possession of the stock ; 
which he is to purchase "* by a loan from the landlord, [* 164] 
who is not to call for repayment until the end of the term. 
It is therefore an entire contract for the estate and the chattels ; 
the enjoyment of the latter being requisite for the enjoyment of 
that estate. Upon the whole, I think the principle of the Order 
right. 

1. As to the discretionary power, which Courts of Equity reserve to themselves, 
of lending' or refusing their assistance to enforce specific performance, see) anUy 
note 1 to Brodie v. St. Pmdj 1 V. 326. 

2. In the case of Cudd v. RutUr, 1 P. Wms. 571, Parker, C. (afterwards Lord 
Macclesfield)^ reversing a previous decree made at the Rolls, delivered his opin- 
ion with great clearness, that a Court of Equity ought not to execute any contracts 
respecting transfers of stock ; but leave the question to a Court of Law, where the , 
injiued party may recover damages, and with the money may, if he pleases, buy 
,the quantity of stock agreed to be transferred to him ; for, his lordship added, 
there can be no difierence between one roan's stock and another's. In the case, 
however, of Colt v. ^ettervUle, 2 P. Wms. 305, Lord King, C, overruled a demur- 
rer to a bill brought to compel performance of an agreement for transferring a cer- 
tain sum of stock at a fixed price ; observing, that the case might, at the hearing, 
appear to be attended with circumstances making it just to decree the defendant 
to transfer the stock according to his express agreement ; and see Hionqwrn v. 
Harcouii^ 2 Br. P. C. 415, (fol. edit) But, on a bill brought in the Court of Ex- 
chequer for performance of a contract respecting stock, Gilbert B., laid it down as 
a settled rule, that, if such contracts remain executory, equity will not interfere, 
bat leave the plaintiff to such remedy as he may have at law : Cappur v. Harris^ 
Bunb. 135. And this rule has been recognised as the established one, both by 
Lord Eldon in the principal case, and by I^rd Erskine in Mason v. Armtagt^ 13 
Vea. 37. 

3. The case of Weard v. The Duke of Buckingham, referred to in the judgment 
delivered in the present case, is reported in 3 Br. P. C. 93, (fol. edit) 

4. In what cases Courts of Equity will interpose to protect the enjo]rment of 
specific chattels, see the note to Fells v. Bead, 3 V. 70 ; and, in addition to th» 
references there given, see Beaton v. Lister, 3 Atk. 384. 
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JACKSON v. PETRIE. 

[1804, Nov. 3.] 

Writ of JVV eaetat RegnOf a high prero^tive writ, origmally applicahle to pniposes 

of State; afterwards extended to private transactions (a) ; confined to cases of 

equitable debt (6). * 

The affidavit must be as positive as an affidavit to hold to bail : information and 

belief admitted only upon matter of pure account, as between partners and 

executors (c). 
The application ought to be as prompt as possible. 
Jurisdiction here upon contracts as to an estate in the West Indies (dy 

A MOTION was made for a writ of Ne exeat Regno. The case, as 
represented by the bill and affidavit, was, that several years ago two 
West India merchants, in partnership, became bankrupts ; but were 
left in the management of their properly, and became entitled by 
purchase to an estate in the West Indies. The Defendant, a 
creditor by a promissory note for 1800/., far short of the value of 
the estate, a great many years ago brought the estate to a judicial 
sale in the West Indies, and purchased it for 10,000/. currency; 
suggesting, that the sale was fraudulent, and would be set aside ; 
and the Defendant, therefore, liable to account for the rents and 
profits : or, otherwise, that according to the information and belief 
of the Plaintiff only 2000Z. of the purchase money was paid ; and 
therefore the Defendant was debtor for the residue. The motion 
was made at the sitting of the Court ; on the suggestion, that the 
Defendant was on board a ship, to sail on this day for the East In- 
dies ; and the bill was filed on the same morning. 

Mr. Owen, for the Plaintiff, in support of the jurisdiction, cited 
Lord Cransiown v. Johnston (1), Archer v. Preston (2), and Lord 

Arglasse v. Muschamp (3). 
[* 165] The Lord Chancellor [Eldon]. — ^*I was startled by 
this application ; for, though, it is true, a necessity fre- 
quently exists for the application of this writ, almost amounting to 
surprise, the Court is peculiarly bound to see, that a case is made 

(a) 1 Barbour, Ch. Pr. 647; Gibert v. Colt, 1 Hopk. 496; De Carriart v. Dt 
Calonne, ante, 4 V. 577, note (a) ; Tomiinton v. Harrison, ante, 8 V. 32, note (b) ; 
Etches V. Lance, ante, 7 V. 417, note. 

(6) Russell V. Ashby, ante, 5 V. 98, note (a). The writ is in the nature of equi- 
table bail. lb.; Atkxnson v. Leonard, 3 Bro. C. €. (Am. ed. 1844,) 223, note (o) ; 
2 Story, Eq. Jur. § 1470, et seq. ; 1 Barbour, Ch. Pr. p. 652. 

There are exceptions to the rule that this writ lies only in cases of equitable 
demands : 1 . In the Matter of A limony ; 2. In Cases of Account, 2 Story, £q. Jur. 
§ 1471-1473. See Atkinson v. Leonard, vbi supra, 

(c) Roddam v. HeUyerington, ante, 5 V. 91, note (a), and cases cited ; 3 Bro. C. 
C. (Am. ed. 1844,) 370, notes (a) and (6); 1 Barbour, Ch. Pr. 649, 650; Russell t. 
Ashly, ante, 5 V. 96, note (a) ; itches v. Lance, ante, 7 V. 417, note. 

(d) Lord Cranstoum v. Johnston, ante, 3 V. 170, note (a) ; fFharton y. May, ante^ 
5 V. 71. note (a); 2 Story, Eq. Jur. § 743, 744, 899, 1291. 

(1) AtUc, vol. iii. mUe v. HaU, post, xiL 321. 

(2) I Eq. Ca. Ab. 133, cited 1 Vcm. 77. 

(3) 1 Vem. 75. 

VOL. X. S* 
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for that sort of interposition, to stop a person going abroad, and to 
sail this day : let the consequences to him be what they may (1). 
However great the difficulty upon the Plaintiff, generated by cir- 
cumstances, which would have great weight at the hearing, to make 
the affidavit as precise and pointed, as the rules of the Court re- 
quire that is his misfortune ; and I can no more grant this writ on 
account of that difficulty, than a Judge can order bail upon an in- 
sufficient affidavit. The affidavit must be as positive as to the equi- 
table debt, as an affidavit of a legal debt, to hold to bail. 

There is no doubt of the jurisdiction upon contracts as to land in 
the West Indies, if the persons are here. With reference to the 
doctrine of bail in trover and assault, upon which a discretion to 
hold to bail for damages has been habitually exercised at law, that 
is more justifiable in the case of trover, where there is some stand- 
ard for ascertaining the value, than in the other case, a Tart, for 
which the damages depend upon the discretion of the Jury. But I 
am not aware, that this high prerogative writ, originally applied only 
to purposes of State, and afterwards extended to private transac- 
tions, has been granted, except in cases of equitable debt : nor do I 
recollect, that this Court has granted the writ upon an affidavit, 
stating merely information and belief as to the amount of the debt ; 
except where it is matter of pure account. The ordinary 
•case, following a precedent, and a bold precedent by [•166] 
Lord Hardwicke (2), is the case of partners and execu- 
tors ; upon which mformation and belief is held sufficient. If the 
foundation of the Equity in this case is the alleged fraud, not par- 
ticularly stated, but only upon information and belief, considering 
therefore, that at some period the contract will be set aside in this 
Court,*and the purchaser will therefore become a debtor for the rents 
and profits, it is beyond all sight to grant this writ in such a case. 
Upon the other ground, taken by the bill, the affidavit must be more 
positive. It probably will happen, that the refusal of the writ in 
this instance may finally operate to create injustice. But the an- 
swer is, that I cannot act otherwise than the rule and principle, 
practice and usage, of the Court authorize ; and there is no instance 
of granting the writ upon such circumstances. It must also be ob- 
served, that, though the Court will act promptly upon this applica- 
tion, almost amounting to surprise, care must be taken, that the ap- 
plication is made as promptly as possible; and this application 
might have been made a fortnight ago. 

The Writ was refused. 

As to the application of the prerogative writ of ne extat, see, the notes to Dt 
Carriert v. De Calonne^ 4 V. 577 ; and with respect to the jurisdiction of the Eng- 
lish Court of Chancery in cases of contracts concerning lands in the British colo- 
nies, see notes 4, 5, to Isord Cranstaum v. Johruton, 3 V. 170. 

(1) AnUy vol. viii. 33. Upon this writ see the notes, L 95; iv. 599, and Mr* 
Beames's Brief View of the Writ 
(9) Ru» V. Gkiuttier, 3 Atk. 501. 
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LADY LINCOLN v. PELHAM. 
[1804, Nov. a] 

Construction of a Will ; that under a bequest to the younger children of A. an 
only surviving younger child, was upon the whole Will entitled; an^ the 
second, havii^ become the eldest, was excluded (a). 

Vested interest in legatees, who died during a previous interest for life (&). 

Bequest of one fourth to the children of A., and one other fourth to or among the 
children of B. Distribution jter CapUa (c). 

The rule of distribution per CapUa applied to a bequest to a brother and the chil- 
dren of a deceased brother ; though under the statute they would have taken 
per S^rpti, [p. 176.] 

Lady Catharine Pelham by her Will, dated the 1st of July, 1775, 
bequeathed out of her money in the funds and debts due to 
[• 167] her on bond at the time of her * death, to Henry Duke of 
Newcastle, the sum of 4000Z., to Lewis Lord Sondes, the 
sum of 4000Z., and to her daughter Lady Sondes, and her daughter 
Mary Pelham, 2000Z. a-piece ; and she gave and bequeathed all the 
residue of the money in the public funds, which she should be pos- 
sessed of at her decease, and the money secured by bond, to her 
executors, in trust, to pay an annuity of 30/. ; and upon farther 
trust, that her daughter Frances Pelham might receive the yearly 
interest, dividends, and produce, of such residue during her life, for 
her own use and benefit ; and after her decease, in trust, to pay one 
fourth part of such residue to the younger children of the said Duke 
of Newcastle, by her late daughter Catharine, equally to be divided be- 
tween or among them ; and one other fourth part thereof to or among 
the younger children or child of her daughter, the said Grace, Lady 
Sondes, equally to be divided between or among them, if more than 
one ; and to pay one fourth part thereof to the children or child of 
her said daughter Frances Pelham, equally to be divided between or 
among them, if more than one, share and share alike ; and upon 
farther trust, that her said daughter Mary Pelham, might receive the 
yearly interest, dividends, and produce, of the remaining fourth part 
during her life ; and that after the decease of the said Mary Pelham, 
the same might be paid to the children or child of the said Mary 
Pelham, equally to be divided between them, if more than one, share 

(a) 2 Williams, Executors, (2d Am. ed.) 800 ; Maihetpt v. Patd, 3 Swanst 340 ; 
Savage v. Carroll, 2 Ball & Beat 265; fVindham v. Graham, 1 Russ. Ch. C. 331 ; 
Broadmead v. Wood, 1 Bro. C. C. (Am. ed. 1844,) 77 ; BowUa v. BauAea, post, 177. 

(b) Smilher v. mUock, ante, 9 V. 233, note (a) ; Harrison v. Foreman, anie. 5 V. 
207-210, and notes; Malim v. KeighUy, ante, 2 Y. 335, note (3) of Mr. Hovenden ; 
Bromhead v. Hunt, 2 Jac. & Walk. 462 ; Perry v. Woods, ante, 3 V. 204, note (a) ^ 
Barnes v. Men, 1 Bro. C. C. (Am. ed. 1844,) 182, note (h). 

In cases of doubt, vested rather than contingent interests are favored. Olney v. 
HaU, 21 Pick. 311, 314; Dingky v. Dingley, 5 Mass. 535 ; Bowers v. PorUr, 4 
Pick. 198. 

(c) PkOUps v. Garth, 3 Bro. C. C. (Am. ed. 1844,) 64-70, and notes ; BuUer v. 
Stratum, ib. 367; 2 Wiiriams^ Executors, (2d Am. ed.) 1082, 1083; Davenport v. 
Hanibury, ante, 3 Y. 257. 
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and share alike ; and if either of her said daughters Frances Pel- 
ham and Mary Pelham should die without any issue of her body 
begotten, living at her death, or, there being any such child or 
children, if all of them should so die before the ages or times, when 
their shares were made payable, as therein mentioned, then the 
fourth part of her said two daughters as should so die without leaving 
any issue, or whose issue should so fail, should go to the 
* children or child of the other of her said daughters, to be [* 168] 
equally divided between them (if more than one), share 
and share alike ; and if both her said two daughters, Frances Pel- 
ham and Mary Pelham, should die without leaving any children or 
child living at their deaths, or there being any such children or child, 
if all of them should die, before any of them, being a son or sons, 
should attain the age of 21 years, or being a daughter or daughters, 
should attain that age, or marry, then and in such case she willed, 
that the said two last-mentioned fourth parts should be equally 
divided amongst the younger children of the said Duke of New- 
castle, by her said daughter, and the younger children of the said 
Lady Sondes ; and she left to Lord Lincoln and Lewis Watson, her 
grandsons, 1002. a-piece for a ring; and she appointed Frances 
Pelham and Mary Pelham executrixes of her Will ; and gave and 
bequeathed all the residue of her goods, chattels, and personal estate 
and effects, (not before disposed . of ) to her said two daughters, 
Frances Pelham and Mary Pelham, equally to be divided be- 
tween them, share and share alike, subject to the payment of her 
debts, &c. 

The testatrix made a Codicil, dated the 13th of February, 1780, 
whereby she revoked and made void the said legacy of 40002. given 
by her said Will to the said Duke of Newcastle ; and she by her 
said Codicil m all other respects ratified and confirmed her said Will. 

The testatrix died in February 1781. By the decree, pronounced 
upon the original bill, filed by Lord John Pelham Clinton, one of 
the younger children of the Duke of Newcastle, the accounts were 
directed ; and by another decree, made on farther directions, it was 
ordered, that the interest of. the residue of the funds 
^ should be paid to Frances Pelham during her life, with [* 169] 
liberty to apply upon her death. After her death an in- 
quiry was directed as to the children of Henry Duke of Newcastle 
and Lord Sondes ; and whether Frances and Mary Pelham died 
unmarried and without issue. 

The Master by his Report stated, that Henry, Duke of Newcastle, 
had by his late wife Catherine, one of the daughters of the testatrix, 
three children, living at the date of the Will : Henry, Earl of Lin- 
coln, Lord Thomas Pelham Clinton, and Lord John Pelham Clinton. 
Lord Lincoln died on the 18th of October, 1778, previously to the 
date of the codicil ; at which time, viz. in 1780, and at the death of 
the testatrix, Lord Thomas and Lord John were the only children of 
the Duke living. Lord Lincoln lived to attain the age of twenty- 
one, and left one son, Henry, bom on the 23d of December, 1777, 
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who died in September, 1779, and one daughter, Lady Folkstooe, 
born on the 6th of April, 1776 ; who died on the 26th of May, 
1804 ; leaving one daughter. Henry, Duke of Newcastle, died on 
the 22d of February, 1794. Lord Thomas Pelham Clinton, who 
became Duke of Newcastle, attained the age of twenty-one ; and 
died on the 18th of May, 1795 ; leaving four children, all living. 
Lord John Pelham Clinton attained twenty-one ; and died on the 
19lh of December, 1781, unmarried, after the date of the codicil 
and the death of the testatrix, but in the life of Frances and Mary 
Pelham. Mary Pelham died on the 25th of May, 1794, unmarried^ 
and without issue ; having by her Will appointed her sister Frances 
executrix with others. Frances died on the 10th of January, 1804, 
intestate, unmarried, and without issue. Catharine, daughter of the 
testatrix, and wife of Henry, Duke of Newcastle, died on the 27th 
of July, 1760; and Lady Sondes died on the 31st of 
[* 170] July, 1777. Lady Sondes had the date of the * Will and 
Codicil and at the death of the testatrix three sons, all liv- 
ing, and no other children. 

Upon the death of Frances Pelham three petitions were present- 
ed : the first by the Plaintiffs, executors of Lord John Pelham Clin- 
ton ; praying a transfer of one moiety of the funds : the second by 
the executors of Thomas Duke of Newcastle ; praying a transfer of 
one fourth ; and the third by the two younger sons of Lady Sondes ; 
praying a transfer to .them in equal moieties of three fourth parts; 
and by the executors of Mary Pelham and the administrator of 
Frances Pelham, for a transfer to them respectively, in equal moie- 
ties, of the remaining fourth. 

These petitions were argued by Mr. RomiUy^ Mr. Fonblanque, 
and Mr. Steele, for the Plaintifis, executors of Lord John Pelham 
Clinton ; Mr. Rkhards, and Mr. Cooke, for the younger children of 
Lady Sondes : the Attorney General, for the Representatives of 
Frances and Mary Pelham : the Solicitor General, Mr. Piggott, and 
Mr. Leach, for the Representatives of Thomas Duke of Newcastle. 

Upon the question, whether the interests were vested, and the 
distribution only postponed till the death of Frances Pelham, the 
point was given up by the children of Lady Sondes as to the fourth, 
given originally to the younger children of the Duchess of New- 
castle ; admitting, that was vested. But against that construction 
as to the two fourths, given over upon the failure of issue of Fran- 
ces and Mary Pelham, Hall v. Terry (1), and Moorish v. 
[*171] Strong (2) were cited*; which were distinguished by *the 
children of the Duchess of Newcastle : the former, as being 
as a legacy payable out of land : the latter depending upon an express 
contingency, a second marriage ; in the nature of a condition pre- 
cedent. Barnes v. Alien (3) was cited as an authority for vesting. 

(1) 1 Atk. 502. 

(2) At the Rolls, 6th July, 1775, before Sir Thomas Sewell. Cited from a note 
of Lord KenyoD. 

(3) 1 Bro. C. C. 181. See the case stated from the Regrister's Book, ante, vol. iii. 
208, in Perry v. Woods ; Roebuck v. Dean, ii. 265 ; and the note, 267. 
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Upon the point, that Thomas Duke of Newcastle was entitled as 
a younger child, though he afterwards became the eldest (1), HaUv. 
Hewer (2), Coleman v. Seymour (3), and Duke v. Doidge (4), were 
relied on ; and it was insisted, that the distinction taken in Chadwick 
V. Doleman (5), and Lord Teynham v. Webb (6), where the provi- 
sion comes from a parent, or a person in loco Parentis, was not appli- 
cable : Lady Catharine Pelham sustaining neither of those charac- 
ters ; and the father being alive. 

The Lord Chancellor [Eldon]. — ^Though it is impossible in 
these cases to be sure of hitting the intention, there is but one part 
of the decision, upon which I have any considerable doubt, whether 
it is according to the real intention of the testatrix. She had four 
daughters ; Lady Catharine ; who had been Duchess of Newcastle ; 
and was dead/ at the date of the Will ; by whom the Duke of New- 
castle had three children, then living : Lord Lincoln, Lord Thomas 
Pelham Clinton, and Lord John Pelham Clinton. Lady Sondes, 
another daughter of the testatrix, had also three children ; and was 
then alive ; and therefore might have other children by that marriage, 
or future marriages. There were also two daughters un- 
married. The two * former being married to Peers, the [*172] 
eldest son of each must succeed to that dignity, and in all 
probability to a considerable fortune. It was possible, the other two 
might not marry persons of similar condition ; and therefore it oc- 
curred to her to make a different provision for them. This is the 
case of a grandmother, making this provision for those, who in a 
sense constituted her family, with reference to the actual circum- 
stances, in which the different persons, most forward to her affections, 
stood. 

The first disposition is, that her daughter Frances Pelham shall 
have the interest of the residue for her life, and after her death one 
fourth of the residue shall be paid to the younger children of the 
Duke of Newcastle by the testatrix's late daughter Catharine, equally 
to be divided among them. Another fourth is given to the children 
of Lady Sondes, in terms somewhat different, but meaning, I think, 
exactly the same : " to or among the younger children or child ojf 
Lady Sondes, equally to be divided between or among them, if more 
than one." Lady Sondes had at the date of the Will more than one 
younger child. She might,, or might not, have more; and they 
might be reduced to one ; to answer the word " child." As to the 
daughters unmarried the testatrix makes a provision, not exclud- 
ing any child whatsoever ; and there are cross limitations among 
the children. It is impossible to doubt, that by the description of 
<^ younger children of Lady Sondes " at the end of the Will she 

(1) Botdes v. BowUb, the next case ; MaUhews v. Paul, 3 Swanst. 328. 

(2) Amb. 20a 

(3) 1 Ves. 209. 
4) 2 Ves. 203, n. 
" 2Vern.528. 

2 Ves. 198. 
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meant the same persons, who were described in the former part. 
That leads me to think, that with regard to the children of those 
daughters, married, and to whose younger children she gave the 
original, and in events the accruing, fourths, her real meaning was, 
those answering the description of younger children at her 
[^ 173] death ; and though there is in the former * part more des- 
cription as to the children of Lady Sondes than as to those 
of the Duchess of Newcastle, the phrase as to the children of Lady 
Sondes, in the latter part being the same as in the former part with 
reference to the children of the Duchess of Newcastle, it all means 
the same thing. The question is, what is that ? I use the peculiar- 
ity of expression for a different purpose from that, for which it was 
used in the argument ; for I tsike the description of the younger 
children of Lady Sondes in the bequest of the original fourth as in- 
dicative of an intention to give to the younger children, not as ident- 
ifying them in the same way as if they were named, but to such of 
them, if more than one, as answer the description of younger chil- 
dren ; or to one child, if there should be only one ; and she had ex- 
actly the same meaning as to the children of the Duchess of New- 
castle. It is said, the description '^ younger children " must be equiv- 
alent to naming' them. The answer is, that is not the natural con- 
struction. That description prima facie means all the children born 
after the iGrst. But if she meant only to exclude Lord Lincoln, and 
that the other children should take as individuals, not by a certain 
quality, it was more natural, that she should have named them ; par- 
ticularly as in the legacy of 100/. to Lord Lincoln she describes him 
not, as a son, but as Lord Lincoln. There is no reason, why she 
should be taken to exclude a second son of Lady Sondes, having be- 
come the eldest, and not a second son of the Duchess of Newcastle, 
liaving become the eldest ; and I cannot believe the intention to have 
be^n, that a lapse should take place as to the Duchess's children, that 
would liot have taken place under the same circumstances as to the 
children of Lady Sondes : for instance, if the second son had died, 
that one moiety must have lapsed into the residue as to the Pelhams ; 
but in the family of Lady Sondes the other must under the 
[* 174] words " younger children or child " have * taken the whole. 
The intention was precisely the same. It is said. Lord 
Thomas Pelham Clinton, having become the Earl of Lincoln, must 
have the legacy of lOOZ. The answer is satisfactory ; that it is given 
to an individual, described so as to exclude the possibility of any 
other person having the character. The share of the residue is given 
to persons, who may have the right, if they retain that character : 
not, if they do not retain it ; as it is not given to them under the in- 
dividual description. 

As to the cases, I shall notice them but shortly ; being satisfied, 
whatever is the principle as to parents, or persons in loco Parentis (1)^ 
there is no room for its application here : this grandmother executing 

(1) 2 Ves. 910, in L(n^ Tofnham v. Wehh, 



1804.] LADT LINCOLN V. PELHAM. 174 

a purpose, which as to this head of doctrine may be stated to be pa- 
rental, the purpose of providing for the younger branches, of other 
persons certainly, but in a sense her family ; and thinking, that her 
daughters married were sufficiently provided for ; so as to make it 
unnecessary to consider them objects of her care. Lord John Pel- • 
ham Clinton therefore alone answered the description she at the 
date of her Will intended as the description of those, who were to 
take at her death : that is, he was the only younger child ; and to 
those only she meant to give that fourth. That involves the point, 
that the words " equally to be divided," standing alone, have the 
same meaning as with the addition, << if more than one ; " which 
makes no difference. The codicil does not much affect me ; for it 
is indifferent, whether she made one or not ; and no stress can be 
laid upon the circumstance, that, when making it, she knew, the sec- 
ond son had become Earl of Lincoln ; for if her meaning was to 
give to those two, or such as should answer the description 
" younger children," she meant to confirm the Will in *all [* 175] 
respects ; and though she knew. Lord Lincoln was then 
dead. 

Next, as to the limitation over, if Frances and Mary Pelham die 
without issue, there ^s this specialty ; that those persons, who are to 
take, if the younger "children of the Duchess of Newcastle, and Lady 
Sondes do not take, viz. the residuary legatees, are Frances and 
Mary Pelham, the tenants for life, and the persons, upon the failure 
of whose issue those younger children are to take. The effect as to 
those two shares is only to give an interest for life in a fourth to 
each ; with cross limitations, if either should leave no issue ; and, if 
both should die without leaving any children or child, who should 
attain the age of twenty-one, or marry, to these younger children ; 
whoever may answer that description ; and the gift to those children, 
according to the principles of law, that regulate the late cases, is vest- 
ed : the contingency being of a species, that does not prevent the 
vesting ; but may render the interest in events not beneficial in en- 
joyment. With reference to Barnes v. Allen (1), and other cases, 
those are transmissible interests, capable of being devested ; which 
would be the subject of sale and transmission of every kind. The 
intention was not, that, if those younger children should happen to 
leave children, they should not transmit to their children ; when the 
effect would be to give the absolute interest to Frances and Mary, as 
residuary legatees. 

Upon the next question, whether the distribution is to bej^er 
Stirpes or per Capita^ I am not quite sure, that my opinion is not 
against the intention. If there is a settled construction, founded 
upon cases decided, applying to the terms used, it is bet- 
ter to adhere to that settled * construction, though I may [*176] 
entertain some doubt, whether it is according to the inten- 
tion, than upon grounds, on which I cannot rest in every view of the 

(1) 1 Bro. C. C. 181. Stated from the Register'B Book, ante^ vol. iii. 208, note, 
IB Perry v. fFoods. 
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case, to come to a decision, having a tendency to shake that, whicE 
forms a rule of construction ; and which may in practice have been 
acted upon in many cases. It is clear, that if this had been a be- 
quest to the younger children of two persons, equally to be divided 
between and among them, the division would be per Capita (1). 
That rule has been applied in many instances, upon which doubts 
have been strongly raised ; for instance, a gift to a brother and the 
children of a deceased brother ; who without a Will would take per 
Stirpes : yet it has been held, that, though the law would have given 
it in moieties, that is not the effect of an express bequest. With a 
strong disposition to think, a family division was meant, it strikes me, 
that the repetition of the words " the younger children," will pre- 
vent that construction. If no decision has established it, that con- 
struction is very difficult ; for a bequest to the younger children of ^. 
and to the younger children of JS, means the same exactly as a be- 
quest to the younger children of A. and B. The particular cir- 
cumstances are very strong to raise conjecture and doubt as to the 
intention : but do they, by the inference arising from them, over- 
power the settled construction of the words ? It is said, the testa- 
trix meant to give a fourth to each class. The proposition, that she 
meant to give so in all events, is opposed by the fact, that if Frances 
or Mary had children, they would have taken^alf. It is true, the 
testatrix may have meant the children of Lady Sondes and the Duchess 
of Newcastle to take equally. It is clear, as to the manner, in which 
the children were to take, that under the effect of the Will would be 
different ; for the children of the Duchess would have taken the 

original fourth as tenants in common ; and so would the 
[* 177] children of Lady Sondes. * But under the bequest of the 

residue they would not take in the same manner; for 
though it is a tenancy in common between the two classes, yet the 
moieties, so taken as tenants in common, would go to the children 
respectively as joint-tenants. A different interest therefore would 
be transmitted in those subjects, taken as tenants in common. But 
can I necessarily infer from the intention with reference to property, 
not subject to any contingency whatsoever, that must come to them, 
when the lives should be spent, that the testatrix must have the 
same intention as to property to come upon a great variety of con- 
tingencies, which might never take place. It is not an irrational 
purpose to impute, that she left them to take their chance as to that. 
Whatever the actual intention may have been, the legal effect is a 
distribution per capita ; and I cannot safely draw an inference from 
the other part of the Will ; introducing distinctions, tending to shake 
the settled doctrine. 

Therefore Lord John Pelham Clinton is the younger child : the 
interests are vested : and the distribution must be per capita, 

1. In all cases of legacies given infuturo^ where the individual holding a cer- 
tain character is to be exchided, the Court (unless the terms of the will expressly 

(1) 1 Ball & Beat 48a 
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f hat QUt that constroctioii) considen that the party who answers the description at 
the time of distrUndion was the intended object of exclusion, and not the person 
to whom the description would have applied at the date of the will, or of the tes- 
tator's decease : McOlhews v. Potii, 3 Swanst 339 ; BowUa v. Bowles, 10 Ves. 182 ; 
Lord Tofnham v. fVebb, 2 Ves. Sen. 210 ; Chadtoidi v. Dokman, 2 Vern. 350; 
and, in order to answer the intent, the words "younger children " have been con- 
strued with such a latitude, (when found in a bequest l^a parent j) as to let in an 
elder son unprovided for, (Duke v. Doidge, 2 Ves. Sen. 294,| or an ddesl davghUr^ 
whose brother, though younger than herself, took the family inheritance, and to 
shut out that younger brother : Beale v. Beale, 1 P. Wms. 244 ; BretUm v. BreUony 
2 Freem. 158; Lord Teynham v. JVebb, 1 Ves. Sen. 210; Heneagt v. Hemlock^ 
2 Atk. 405 ; Hall V. Hewer, Ambl. 204. Butj under a devise to a man for life, 
with remainder to his second, third, and other sons successively, ** except the first 
or eldest son," this remainder is eoiUingent only until the first devisee has two sons 
bom, and both living ; when that happens, the remainder becomes vested in the 
second son, to take efifect in possession upon his father's death, and will not be 
devested in consequence of his becoming, before his father's death, the eldest or 
only surviving son, unless the will afibrd a plain indication, that such was the in- 
tent of the devisor: Driver v. Frankj 6 Price, 75; Marquia Cholmonddey v. Clin- 
tony 2 Jac. & Walk. 116. For an interest under a will may vest in right, although 
it remains contingent as to the possession. When, indeed, a testator has given a 
legacy expressly upon a contingency, unless that contingency happens, the legacy 
does not vest, but, in the case of an executory devise, the interest of the first 
taker and that of the subsequent taker vest at the same time : Barnes v. Men, 
1 Brown, 182 : the latter interest is transmissible, and, notwithstanding the party 
in whose favor the executory devise or bequest was made, died before the contin- 
gency occurred on which his interest was to come into possession, his representa- 
tive will be entitled: King v. WUhers, Ca. temp. Talb. 123; Aumymous, 2 Ventr. 
347 ; Browne v. Lord Kenyon, 3 Mad. 416 ; and see, ante, note 3 to Perry v. 
Jfoods, 3 V. 204. 

2. In what cases children take, under a devise, ver caaaiia, and when they take 
per slirpesy see note 3 to Davenport v. Hanbury, 3 V. 25/. 



BOWLES V. BOWLES 

[1804, Nov. 3, 5.] 

CoifSTftucTiON, that under a bequest to the younger children of A. a second son 
of three at the death of the testator and the tenant for life, who became the 
eldest before the age of twenty-one, till which it was subject to survivorship, 
was upon the whole Will not entitled (a). 

Henrt Bowles by his Will gave, among other legacies, the sum 
of 40,000/. to his sons George and Charles, and the survivor, his ex- 
ecutors, &c. upon trust, to pay the interest thereof to his wife for 
her life ; and from and after her decease upon trust to pay 
one third part of the said sum of 40,000Z. unto his *son [* 178] 
Charles, one other third to his son James his children ; and 
as for the other third part he directed, that his trustees should put 
out at interest 4500/. for the benefit of his grandson William, and 
5500/. for the benefit of his grandson George, both sons of his son 

(a) Lincoln v. Pelham, ante, 166, note (a); 2 Williams, ExecutorB, (2d Am. ed.) 
800; 2 Story, Eq.Jur.§ 1065 &. 
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William ; with benefit of survivorship, in case either should die be- 
fore attaining his age of 21 years, and without lawful issue ; and as 
to what remained of this third part the testator gave the same to his 
said son William absolutely at the decease of his wife. 

The testator then reciting, that he was in possession of certain 
fee-farm rents, of the annual value of 296/. I9s. 4 l-4c2. gave the 
same to his said sons George and Charles, their heirs and assigns, 
upon trust to permit and sufler his daughter Margaret to receive and 
take the same to her own use, for and during the term of her natur- 
al life ; and proceeded thus : 

^< And from and after her decease on farther trust to receive the 
same rents ; and to pay and apply so much and such part thereof as 
they or the survivors or survivor of them in either their or his dis- 
cretion shall think prudent, for and towards the better education and 
advancement of the eldest or only son for the time being of my son 
William, until such eldest or only son shall attain his age of 21 
years ; and the residue or overplus of the said yearly fee-farm rents 
during the minority of such eldest or only son for the time being 
shall accumulate for the benefit of such eldest or only son ; and be 
paid to him at his attainment of 21 years ; and when he shall have 
attained that age, then I give and devise the said fee-farm rents, to- 
gether with such overplus or savings unto such eldest or only son, 
his heirs, executors, administrators or assigns. But in case 
[* 179] my son William * shall have no son, who shall live to at- 
tain the age of 21 years, then I give and devise the said 
fee-farm rents, together with the said savings or surplus remaining 
in the hands of my said trustees, the survivors or survivor of them, 
or the heirs of such survivor, unto my son William, in case he shall 
be living at the death of his surviving son, who shall not have at- 
tained his age of 21 years, his heirs, executors, administrators, and 
assigns. But if my "said son shall happen to die in the life-time of 
my daughter Margaret without leaving any lawful issue, then I give 
and devise the said fee-farm r^nts to my said daughter Margaret, 
her heirs and assigns for ever." 

The testator then gave to his said sons George and Charles 15,000/. 
principal money in the 42. per cent. Bank Annuities, upon trust, 
for his daughter Margaret, during the term of her life, and then pro- 
ceeded thus : 

<< And from and after her decease upon farther trust to transfer 
2000/. of the said 4/. per cent. Bank Annuities to my son Charles ; 
and reserve in their own hands 2000/, principal stock of the said 4/. 
per cent. Bank Annuities for the benefit of my son James his chil- 
dren as will be hereafter mentioned. And the 1 1,000/. 4/. per cent. 
Annuities remaining to be reserved in like manner for the younger 
children of my son William in equal shares ; whose share, if any one 
or more die under age or minors, shall be divided equally among all 
his surviving children." 

The testator after various other devises, bequests, and legacies, 
and among them 15,000/. in trust <<for the younger children " of his 
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son James, one fourth of the residue of his estate to accumulate 

<- for the children " of his son James, to be paid in equal 

*" shares at 21 or marriage, to the children of William in [* 180] 

equal shares with benefit of surviyorship 9000/., to George 

and Charles 15,000/. Bank 4/. per cent. Annuities, upon trust for 

William for life, and after his decease to transfer the principal sum 

of 15,000/. in equal parts amongst his children, as they attain their 

age of 21, gave and bequeathed all the rest and residue of his real 

and personal estate in equal shares to his son William to James 

his children and his other son whom he should appoint executors of 

his Will, on condition of their acting as such. 

The testator died on the 13th of F^ruary, 1784 ; at which time 
his son William had three children, then living : viz. William, his 
eldest son, and the petitioners George and Henry. The testator's 
daughter Margaret died in December 1785 ; leaving the petitioners 
and their eldest brother, the only children of William, surviving her. 
William, the eldest son, died in June 1788 ; at the age of 18 years; 
leaving the petitioners his brother surviving ; who attained the age 
of 21. A decree was made in February 1789; by which it was 
directed, that the said 11,000/., 4/. per cent. Bank Annuities should 
be transferred to the Accountant Greneral, to the account of the 
younger children of William Bowles deceased, subject to the con- 
tingencies in the Will. 

A petition was presented by George Bowles, the younger, pray- 
ing a transfer of a moiety of the said 11,000/. Bank 4/. per cent. 
Annuities ; and a cross petition by Henry Bowles the younger ; pray- 
ing a transfer of the whole of the said UOOO/. Bank 4/. per cent. 
Annuities. 

Mr. Richards and Mr. Kenrick, in support of the Petition of 
George Bowles. 

* This petitioner answered the description of a younger [* 181] 
son at the death of the testator ; and as such this interest 
vested in him. The difficulty that occurred in the last case (1), 
does not arise in this instance ; for two younger children were Jiving 
at the death of the testator, and at the death of the tenant for life ; 
and took vested interests ; which are not devested. This also has 
not the circumstance, observed by your Lordship in that case : an 
honor, descending, with probably a great estate. Upon the other 
construction it was possible, that the second son, becoming the eld- 
est, might be deprived of all provision : an intention, that cannot be 
imputed. Coleman v. Seymour (2). Chadwicke v. DoUman (3). 
Beale v. Beale (4). Duke v. Doidge (5). 

Mr. Romilly and Mr. Harty for the Petitioner Henry Bowles. — 
This is a question of construction of very peculiar words ; and not 

(1) Lady Lincoln v. Pdham^ cmit^ 166. 

(2) 1 Ves. 209. 

(3) 2 Vera. 528. 

(4) 1 P. WiU. 244; Pre. Ch. 405. 

(5) 2 Ves. 203, note. 
VOL. X. 9 
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« 

to be determined by any authority. The question is, whether the 
same person can take one provision as an elder, and another as a 
younger, child. There was no vested interest : but on the contrary 
an anxious caution against vesting. 

The Lord Chancellor [Eldon]. — If upon the true construction 
of this Will William being the eldest son at the death of the tenant 
for life, was to be the devisee of these rents and profits, in case he 
should attain the age of 21, and not, if he should not attain that 
age, the filrst question is, whether, as he did not attain 21, the sec- 
ond son, becoming the eldest for the time being, would be 
[* 182] entitled in his place to those * rents: for, if not, clearly 
he would be entitled as a younger child to the other pro- 
vision. At the same time there is reason to think,* the intention 
was not, that the same individual should be considered at the same 
moment the eldest and the younger son. It is clear,' the testator 
meant such person as shpuld be a younger son, not at his own death, 
but at the death of the tenant for life of these rents and this pecun- 
iary fund. 

Nov. 5th. The Lord Chancellor [Eldon]. — ^Upon the whole 
of this Will there is not the least doubt as to this question. The 
words, which follow the devise of the fee-farm rents to the eldest 
or only son of William, make the character of the devisee shift from 
time to time, as the sons are removed : 

'< But in case my son William shall have no son, who shall live 
to attain the age of 21 years, then I give and devise the said fee- 
iarm rents, together with the said savings remaining in the hands of 
my said trustees," &c. " unto my son William, in case he shall be 
living at the death of his surviving son, who shall not have attained 
the age of 21 years." 

Taking that with the former part it is impossible to say, the words 
"for the time being" do not mean such eldest son as may have be- 
come so, having been a younger son. The consecjuence is, that 
the testator intended, that child, who was drawn out of the charac- 
ter of a younger child into that of the elder, should not have the 
description both of the elder and younger ; but, that the pecuniary 
fund should go to the other. The words " as will be after men- 
tioned " must be construed with reference to the subse- 
[* 183] quent part of the *Will, which relates to James's chil- 
dren ; not to the prior part of the Will. Upon looking 
through the Will I think, that is the result of the whole of it. 

Upon this judgment the Order was pronounced according to the 
prayer of the petition of Henry Bowles. 

SvB note 1 to the last preceding case. 
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FULLER'S CASE. 

[1804, Nov. 22.] 

Order to enlarge the time for a bankrupt's surrender can be obtained only on the 

application of the bankrupt himself, by affidavit, or the assignees. 
One instance to the contrary under very special circumstances. 

Mr. Roupell, on behalf of the uncle of a bankrupt, applied by 
motion for liberty to present a petition to enlarge the time for the 
bankrupt's surrender ; upon the affidavit of his uncle ; stating, that 
he had received a letter from the bankrupt, dated on board a ship ; 
stating, that he had entered into a regiment, which had embarked 
for Gibraltar ; that the deponent immediately went to Portsmouth, 
with a view to get him discharged ; but the ship had sailed. The 
deponent su^ested, that he should be able to produce such an ac- 
count of the bankrupt's affairs as would produce 20s. in the pound. 

The Lord Chancellor [Eldon]. — Is there any instance of an 
application to enlarge the time for surrender without some affidavit, 
except by the bankrupt himself, or with some affidavit by him as to 
the circumstances that prevented his surrender ? He may know of 
the Commission ; and have gone away, hoping to withdraw his ef- 
fects. I think, there was one case : but in that it was proved, he 
was coming to surrender to his Commission, and was taken and de- 
tained a& a prisoner by the French : a case, in which he could not 
possibly make an affidavit ; and he was coming to do his 
* duty. I think, it has been done upon the application [* 184] 
of the assignees : but I do not know, that it has been ever 
done except upon the application of the bankrupt or the assignees. 
A petition may be presented ; and it will be better, that the assignees 
should join in the petition (1). 

See, anitj the note to Ex pcsrte Grey^ 1 V. 195.^ 

(1) See an Order to take the surrender under circumstances, that prevented it 
in time : post, Ex parte lEgginson, vol. xii. 496 ; aniey Ex parte I^dMSy vL 445 ; 
Ex parte Grey, i. l95, and the notes. 
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FEARNS V. YOUNG. 
[1804, Not. 22.] 

T&nsTEE or the next friend of an infant entitled to fair expenses, beyond taxed 
costs, under the head of just allowances (a). 

Mr. Steele applied by Motion for the Costs of trustees as be- 
tween attorney and client. 

The Lord Chancellor [Eldon]. — ^My notion upon this subject 
is this. Where the costs of a trustee are directed to be taxed, that 
means as between party and party ; not in the larger way. But 
where a trustee in the fair execution of his trust has expended 
money by jeasonably and properly .taking opinions, and procuring 
directions, that are necessary for the due execution of his trust, he 
is entitled, not only to his costs, but also to his charges and expenses, 
under the head of just allowances (1). Some of the Masters, I find, 
think, that, as these charges cannot come under the head of^ 
costs, they cannot be given under just Allowances. With re- 
gard to an infant this requires great consideration ; for, as the in- 
fiint himself cannot incur charges and expenses, if they cannot be 
claimed under just allowances, and the next friend is to be at the 
whole expense of the in&nt beyond his costs, persons will deliber- 
ate before they accept that office (2). 

See, anU, the note to Pearet v. Peane^ 9 V. 548, with the farther references 
there given. 
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[1804, Nov. 27.] 

Alt extraordinaiy division of a sum of money by the Bank of England among the 
proprieton of Bank Stock, beyond the usual dividend, considered as capita] ; 
and therefore not the absolute property of the tenant for life : the Lord Chan- 
cellor following, but disapproving, the former decisions ; and holding the cir- 
cumstances, that the division was in money, not stock, and that it was to be 
presumed to be profit arising in the time of the tenant for life, too slight to 
form a distinction. 

John Pabis by his Will, reciting that by his marriage settlement 
he had already provided for his wife Rebecca, by having settled 
10,0007. 3 per Cents, on her, made the following disposition of Bank 
Stock: 

(a) See (kbome v. DentUj ante, 7 V. 4124 ; Anofu anfe, 1 V. 409 ; Dixon v. 
Parka, arde, 1 V. 402. 

m Crumpe v. Baker, post, vol. xviii. 285 ; SUwaH v. Hoare, 2 Bro. C. C. 663. 

(2) See ante, Osborne v. Dmne, vol. vii. 424 ; Amand v. Bradhttme, 2 Ch. Ca. 
138 ; Beames on Costs, 135, 157. • 
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<< I leave her the dividend of 4000/. Bank Stock, during ber life : 
the capital placed under the same trustees as the marriage settle- 
ment of lO^OOO/. 3 per Cents, after bsr death both sums, the 10,000/. 3 
per Cents, and 4,000/. Bank Stock, to be equally divided and paid out 
without reserve amongst her surviving daughters ; observing the child 
or children of any such, that have been married, but dead, to in- 
herit the mother's share." 

The testator died soon after the date of his Will, before March 
1798, leaving his wife and five daughters surviving. 

In September, 1804, the Bank of England came to a resolution, 
that a dividend should be made of 3/. 10^. per Cent, interest and 
profits for the half year, ending the 1 0th of October following. On 
the 25th of the same month another resolution was carried, that the 
sum of 582,120/., being at the rate of 5/. per Cent, upon the cap- 
ital of the Bank, be divided among the present proprietors of Bank 
Stock, according to their respective interests. 

The Bill was filed by the widow of the testator and the trustees 
in his marriage settlement, against his daughters and the Bank, 
praying, that the Plaintifi", the widow of the testator, may be de- 
clared entitled to the sum of 200/., the bonus under the 
last mentioned resolution * of the Bank, amounting to 5/. [^ 186] 
per cent, on the Capital Bank Stock ; or, in case the 
Court shall be of opinion that the said sum ought to be secured upon 
the trusts of the Will respecting the capital, that proper directions 
may be* given for that purpose ; and that the interest and div- 
idends may be paid to the Plaintiff Rebecca Paris during her life. 

Mr. Romitty and Mr. Steele, for the Plaintiff. — ^The Defendants 
contend, that this sum of 200/. is to be considered, not as interest, 
but as capital, to be made productive of interest. Many decisions 
have been made upon this subject in this Court ; all having passed 
in silence, except Brander v. Brander (1) ; which was a good deal 
considered ; and a case has since been decided in the House of 
Lords, in conformity to that and the prior decisions. This case is 
distinguished in circumstances from those. First, considering it, as 
if no decision had taken place, there is not much difficulty. The 
Bank is a Joint Stock Company ; which makes profit of the capital 
belonging to the Proprietors. Their habit since the incorporation 
has been to divide their profits half-yearly, according to the amount. 
That division has gradually increased ; and for some time has been 
3 1-2 per Cent. That dividend has not exhausted the whole profit : 
therefore a division of extraordinary profit has been made. All the 
profit, ordinary and extraordinary, arises in the same way. In 
September, 1804, they make a division of 3 1-22. per cent, 
and a farther division of 5/. per Cent.; with respect to the 
former speaking of profit and interest : as to the latter they do 
not say what it is ; but resolve, that such sum shall be paid to the 
Proprietors. The tenant for life is entitled to all profit, 
whether casual or ordinary. Upon other * subjects it can- [* 187] 
(1) Antty vol. iv. 800 ; see the note, 802. 
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not be contended, that the tenant for life is not entitled to 
profits, though not yearly. In one case, in the House of Lords, a 
distinction was taken, that he was entitled Xo yearly,'not to other prof- 
its ; and it is said, that the Court of Session held, that he was not 
entitled to underwood, cut at the usual times. In this country there 
is no doubt, he would be entitled to it. So the tenant for life of a 
manor is entitled to heriots, fines, forfeitures, though they are not 
annual. So the tenant for life of a trade is entitled to all the prof- 
its, though extraordinary. It may be objected, that these profits, 
though they are made payable, cannot be said to arise, during the 
tenancy for life. In all cases a tenant for life is entitled to the 
profit, not merely that has arisen, but that has become payable, dur- 
ing his time ; as the rent under a long- lease, subsisting previously, 
though the rent became due only the day after his tenancy com- 
menced : so, where the rent is reserved annually, though that is not 
usual. So, as to underwood, the increase of several years : the 
tenant for life, coming into possession of the estate at the end of 
the ninth year, becomes entitled to all, that is cut in the tenth. The 
circumstance, therefore, that these dividends are only declared payable, 
makes no difierence. The ground is, that it is impossible to ascer- 
tain, how much accrued during the time he was tenant for life. 
Upon the same principle he loses the whole, if he dies before the 
time of payment. 

In this particular case it is fair to contend, that, though all these 
profits did not accrue in the last year, yet they accrued, while the 
widow was tenant for life; her interest commencing in 1798: in 
which period no less than three of these bonuses, or extraordinary 
divisions, have been made. In Brander v. Brander and all the 
previous cases the division was of Stock ; which, it was 
[* 188] * to be presumed, had arisen since the last division of ex- 
traordinary profit. In many cases it is impossible to doubt 
that ; and yet upon this doctrine a person, who has been tenant 
for life fifty years, is entitled only to a dividend upon that profit, 
instead of the whole. Upon this argument it must depend upon the 
will of the Bank, whether the tenant for life, or the remainder-man, 
shall have the benefit ; for it must depend upon the form, in which 
they make the division. In this instance they have made two 
divisions ; calling one interest, and not the other. It must be profit ; 
for they do not divide capital. They ought to have made a dividend 
of 8 1-2Z. per Cent. The Proprietors cannot, by the charter, have 
an increase of capital. They are therefore under the necessity of 
making a distribution of any advantage in profit or interest. 

The distinction between this case and Brander v. Brander and 
the case of the Bank of Scotland is, that in those the Bank had not 
divided a sum of money, but had given Stock ; bearing interest be- 
fore the distribution ; consisting of capital and of interest. That 
must be the ground of those decisions. The reasoning in Brander 
v. Brander is singular ; for instance, comparing it to a mine unopen- 
ed. The reason, why a tenant for life is not entitled to the profit 

VOL. X. 9* 
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of a mine unopened, is, that he cannot open it. The Bank, it is 
true, might have withheld this : but they have not done so ; and 
that does not assist the question. Through the whole of that case 
a great anxiety against the tenant for life appears. It is difficult to 
suggest the ground of that. Clearly by making these extraordi- 
nary dividends, the ]Bank have not made the half-yearly dividend, 
they might have made. Their prudence inducing them to keep in 
hand a larger property than they had occasion for, and 
therefore to defer the dividend, upon * what principle is [* 189] 
the tenant for life to suffer by that prudence and caution ? 

The case in the House of Lords; irvine v. Houston^ in 1802, was 
determined upon much consideration. That arose upon an extraor- 
dinary division by the Bank oi Scotland ; and that also was a divi- 
sion, not of money, but of stock. That ca&e was decided in the 
Court of Session, and by the law of Scotland ; which has not all the 
analogies, that prevail in the law of England : a tenant for life there 
not being entitled to all the profit. In Erskine's Institutes (1) it is 
laid down,, that growing timber, of that .kind, which does not shoot 
up from the root after cutting, cops-wood, &c. are not considered 
yearly profit, and belonging to the life-renter. In this instance the 
Bank having in 1799 distributed the extraordinary profit, then ac- 
crued, it is to be presumed, that they are now distributing profit sub- 
sequently accrued. The doubt therefore as to the time, when the 
profit' accrued, is excluded ; and the' difficulty, upon which the 
other cases were decided, is removed. There is nothing in the 
Will indicating an intention, that profit of this kind should go to the 
capital. 

Mr. Piggott, for the Defendant, was stopped by the Court. 

The Lord Chancellor [Eldon]. — I confess, I do not think, I can 
safely rest upon any distinction between this case and those, that 
have been determined. I have had great difficulty in' stating the 
principle that led to them. But in the case from Scotland great in- 
quiry was made as to the length, to which practice had carried the 
decisions here, and at the Rolls ; and, as it appeared, that it had 
gone to great length, the House of Lords did not think it 
proper to disturb * that. That decision having been made [* 190] 
by the House of Lords, the only greund of distinction in 
this case is, 1st, that there is great probability, perhaps moral cer- 
tainty, that these profits were made during the time of the tenant for 
life. But that will not do ; for it comes to this, that in every case, 
in which inquiry can determine, that the tenant for life ought to have 
them, they ought to go according to the result of that inquiry ; and 
that was much considered in the House of Lords. As to the dis- 
tinction between stock and money, that is too thin ; and, if the law 
is, that, this extraordinary profit, if given in the shape of stock, shall 
be considered capital, it must be capital, if given as money. It 
would be too dangerous to distinguish this case upon those distinc- 

(1) lEnk. Init33]. 
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tioDS. It is true, the Bank have it in their power to give the Inmui 
to the tenant for Ufe, or not. 

The Decree was pronounced accordingly ; directing the money to 
be laid out in the 3 per cents., and the dividends to be paid to the 
Plaintiff for life, &c. 

See, ante, the note to Brandtr v. Brandar^ 4 V. 800. 



FISHER'S CASE. 

[1804, Nov. 28.] 



A COMMISSION of bankruptcy cannot be resealed, even to correct a mere clerical 
error, after any dealing upon it ; as if it has been opened. 

Mr. Richards moved, that a Commission of Bankruptcy may be 
resealed, on the ground of a mere clerical mistake, in the name of 
one of the Commissioners. 

The Lord Chancellor [Eldon] refused to make the Order ; re- 
ferring to his former decision (1). His Lordship observed, that by 
altering a deed without a new stamp he should defeat the 
[*191] Revenue Laws. The distinction * turns upon the point, 
whether there has been any dealing upon the Commission ; 
as if it had been opened : till then it is a species of escrow. An ap- 
plication was made in the Vacation to have a Commission resealed ; 
the Commissioners finding, that one of the parties had not committed 
an act of bankruptcy. The application was refused : first, on the . 
ground, that the man, who had not committed an act of bankruptcy, 
had a right of action against those, who took out the Commission 
against him ; and by resealing that Commission his remedy would 
have been defeated. The second ground was, that it would defeat 
the Revenue Laws. 

With respect to the circumstancef under which, and the stage of the proceed- 
ings in which, a mere clerical error in a commission of bankruptcy may be 
amended, see Uie note to Ex parU Tliompgon, 9 V. 207, and the note to SUntnaov^M 
east, 19 V. 277. 

(1) AnU^ Ex parte Thompaon^ vol. ix. 207, and the note, 208 ; Bvanrawt^g Ca$tj 
post,Q86. 
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COOKE V. WIGGINS. 
[1804, Nov. 29.] 

Decree for airears and growing pajrments upon a bond for an annuity upon 8ep- 

aration between husband and wife : the trustee refusing to enforce the bond 

without indemnity (a). 
An appropriation to answer the growing payments was refused. 
« 

Upon aii agreement for a separation between Cooke and his wife, 
He executed a bond io Wiggins, as a trustee for her, to pay 30/. 
a-year upon and during the separation. No payment having been 
made under the bond, and the annuity being in arrear four quarters, 
and the trustee refusing to put the bond in force without an indem- 
nity, Mrs. Cooke by her next friend filed the bill, to have the ar- 
rears paid, and the future payment secured, and a fund appropriated 
for that purpose. * 

Mr. Piggott and Mr. G». Wibony for the Plaintiff, contended, that 
the trustee was under un obligation to permit his name to be used ; 
which was the sole object of his appointment to be trustee ; that he 
could not expect an indemnity On the part of a married woman ; 
and it would be as short to have another trustee appointed ; that it 
would be unreasonable, that the Plaintiff should rely upon 
a decree for the growing payments ; and a fund should be [^ 192J 
appropriated. 

Mr. Cooke, for the Defendant, the husband, submitted to ac- 
count. 

The Master of the Rolls [Sir William Grant]. — ^There is 
no other agreement for a settlement than the bond to secure the an- 
nuity. That was the only settlement he ever agreed to make. It 
cannot be contended, that a man by granting an annuity engages to 
bring into Court immediately a sum sufficient to answer it. The 

(a) ^ It has heen often questioned,** says Mr. Justice Story, ^ whether deeds of 
separation between husband and wife, through the intervention of trustees, ought 
not to be held utterly void to all intents and purposes, as against the policy of the 
law, not only in their direct provisions for the separation, but also in respect to all 
collateral and accessorial provisions, such as a stipulation for separate maintenance. 
See Wesimeaik v. Salishury, 5 Bligh, N. S. 356 ; iS. C. 1 Dow &, Clarke, 519 ; 
Evans v. Evans, 1 Hagg. Consist 36. But the authorities on this subject have, 
perhaps, gone too far to enable Courts of Equity to adopt this broad principle, 
even if it were as unquestionable and salutary in morals and policy as it has been 
thought to be.** 2 Story, £q. Jur. § 1427. See also the cases cited in the notes, 
and 2 Kent, (5th ed.) 176, 177, and notes ; Ro88 v. Wiiioughby, 10 Price, 2 ; Cai' 
son V. Murray, 3 Paige, 483 ; Bud v. BtazUy, 1 Blackf. 97. 

The law merely tcSerates agreements for separation between husband and wife, 
when capable of being enforced by or against a third person acting in behalf of 
the wife. Rogers v. Rogers, 4 Paige, 516 ; Champlin v. Champlin, 1 Hoff. Ch. R. 
55. See also Merctin v. Pe€^ 25 Wend. 77; 5. C. 8 Paige, 47, 67; M'Ken- 
nan v. PhUlwSy 6 Whart 571, 576 ; JFestmeath v. Westmeath, Jacob, 126 ; Dvrani 
V. TUUy, 7 Price, 577; He^ v. Burger, 1 Hoff. Ch. R. 1 ; Clancy, Rights of 
Women, (Am. ed.) 393, 394. 
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very principle of granting an annuity is, that a man may be able to 
pay by degrees what he has no means of paying at once. 

The decree directed the arrears to be discharged ; and the grow- 
ing payments, with liberty to apply : the costs to be paid by the 
husband to the Prochein Amy ; and, when received, the costs of the 
trustee to be paid over to him (1). 

See, anUy note 2 to Hyde v; Prieej 3 V. 437, and the note to Legard v. Johnmm, 
3 V. 352, with the farther reference there given. 



LANE V. NEWDIGATE. 

[1804, Nov. 2, 13.] 

Order specifically to repair the banks of a canal, and stop-gates, and other works, 
refused (a). 

But the effect was obtained by an Order, to restrain impeding the Plaintiff from 
navigating, using, and enjoying, by continuing to keep the canals, banks, or 
worl^, out of repair, by diverting the water, or preventing it by the use of locks 
from remaining in the canals, or by continuing the removal of a stop-gate (b). 

The Plaintiff was assignee of a lease, granted by the 
[* 193] Defendant, for the purpose of erecting mills, and * other 
buildings ; with covenants for the supply of water from ca- 
nals and reservoirs, on the Defendant's estates, reserving to the De- 
fendant the right of working and using his then or future collieries, 
either with regard to the supply of water, or other uses of the col- 
lieries, or any locks for the passage of his boats or otherwise : the 
liberties and privileges granted being, as expressed in the lease, in- 
tended to be subordinate to the use and enjoyment of the collieries : 

(1) See ante^ Legard v. Johnson, vol. iii. 352, note (a), and the references, 362, 
and notes ; post, Lord St, John v. Lady SL John, xi. 526 ; Seagrave v. Seagrave, 
xiii. 439. 

(a) As to orders in respect to covenants to build, rebuild, or repair, see JF7m( v. 
Brandon, ante, 8 V. 164, note (a); Lucas v. Comerford, ante, 1 V. 235, note (1) 
236, note (2) of Mr. Hovenden ; S. C. nom. Lucas v. Comerford, 3 Bro. C. C. 
(Am. ed. 1844,) 166, note (2); 167, note (a); 2 Story, Eq. Jur. § 727; £KM v. Bar- 
cktt/,\6 Ves. 405,406; Sears v. Boston, 16 Pick. 357; Errington v. ^ynesley 
2 Bro. C. C. (Am. ed. 1844,) 341. 

(b) " In regard to private nuisances, the interference of Courts of Equity by way 
of injunction, is undoubtedly founded upon the ground of restraining irreparable 
mischief, or of suppressing oppressive and interminable litigation, or of preventing 
multiplicity of suits." 2 Story, Eq. Jur. § 925. For cases coming within the above 
principles of interference, see 2 Story, ubi supra, and §926, §927, §928, §929, 
§ 930; Eden on Injunct. (2d Am. ed.) 268, 269, 270 ; Robinson v. Lord Byron, 

1 Bro. C. C. (Am. ed. 1844,) 588, 589, and notes ; Baihurst v. Burden, 2 ib. 64,65, ' 
notes ; Gardner v. JSTewburgh, 2 John. Ch. 162 ; Van Bergen v. Van Bergen, 2 
John. Ch. 272; S. C. 3 John. Ch. 282; Belknap v. Belknap, 2 John. Ch. 463; 
Hammond v. Fuller, 1 Paige, 197; BeUawp v. TrxrMe, 3 Paige, 577, 601 ; Reid 
V. Oifford, V Hopk. 416 ',§.€.6 John. Ch. 19. 
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the Defendant to have due regard to the mills, &c. and doing as 
little mischief as the nature of the case would admit. 

The Bill prayed, that the Defendant may be decreed so to use 
and manage the waters of the- canals as not to injure the Plaintiff in 
the occupation of his manufactory ; and, in particular, that he may 
be restrained from using the locks, and thereby drawing off the wa- 
ters, which would otherwise run to and supply the nnanufactory ; 
and that he may be decreed to restore the cut for carrying the waste 
waters from the Arbury Canal to Kenil worth Pool, and to restore 
Kenilworth Stop-gate^ and the banks of the capal to their former 
height; and also to repair such stop-gates, bridges, canals, and tow- 
ing-paths, as were made previously to granting th§ lease ; and that 
he may be decreed to make compensation for the injury sustained 
by their having been suffered to go out of repair ; and that he may 
be decreecUto remove the locks, which have been made since the 
lease, and to make compensation for the injury sustained by the said 
locks having beeti made so near the manufactory ; thereby injuring 
the machinery ; and, that he may be decreed to pay the Plaintiff the 
expense he has been put to by working the steam engine, to sup- 
ply the want of water. 

*The Lord Chancellor [Eldon] upon the motion for [* 194J 
the Injunction, expressed a difficulty, whether it is accord- 
ing to the practice of the Court to decree or order repairs to be 
done (1). 

Nov. 2dy ISih, Mr. Romitty, in support of the Injunction, said, 
the repairs to be done in this case are in effect nothing more than 
was done in Robinson v. Lord Byron (2) : viz. raising the dam- 
heads, so that the water shall not escape ; as it will otherwise. 

The Lord Chancellor [Eldon]. — So, as to restoring the Stop- 
gate, the same difficulty occurs. The question is, whether the Court 
can specifically order that to be restored. I think I can direct it in 
terms, that will have that effect. The Injunction, I shall order, will 
create the necessity of restoring the Stop-gate ; and attention will be 
had to the manner in which he is to use these locks ; and he will 
find it difficult, I apprehend, to avoid completely repairing these 
works. 

« 

Nov. I3th, The Order pronounced was, that the Defendant, his 
agents, &c. be restrained until farther Order, from farther impeding, 
obstructing, or hindering, the Plaintiff from navigating the canal for 
the necessary purposes of the mill, or from using and enjoying the 
demised premises, and the mills and buildings erected thereon, or 
the liberties and privileges, granted by the indenture of lease, &c. 
contrary to the covenant, by continuing to keep the said canals, or 
the banks, gates, locks, or works, of the same respectively, 
out of good repair, ♦ order or condition ; and also from far- [* 195] 

(1) See the note, Ante, vol. i. 235. 

(2) 1 Bro. C. C. 588. 
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ther troubling, molesting, and preventing, the Plaintiff, contrary 
to the covenant, in the use and enjoyment of the said mills and 
buildings, or the liberty, privilege and power, of drawing for the use 
of the said mill from the canals, &c. a sufficient quantity of water 
for the use and working of the said mill, by diverting, draining, or 
drawing off, water : or preventing the same by the use of any lock 
or locks,, erected by the Defendant, from remaining and con- 
tinuing in the said canals, or by continuing the removal of the Stop- 
gate, mentioned in the pleadings in the action, brought by the Plain- 
tiff, to have been erected ; and by means of which the water could 
and wouM have been kept and retained in the said pool for the use 
of the mill ; but nothing in this Order is to extend to diminish, les- 
sen, hinder, or prejudice, the working, usfing, or enjoying, by the De- 
fendant, of his present and future collieries, either with regard to the 
supply of water for his fire engine, or other uses of the collieries, or 
of any locks to be erected for the passage of his boats, or otherwise ; 
the Defendant having due regard to the said milk, and doing as little 
damage thereto, as the nature of the case will admit. 

As to certain cases in which the Court of Chancery may be induced to super- 
intend, through the medium of its officers, the specific performance of an agree- 
ment respectmg repairs or building, see, ante, note 2 to Lucas v. Comafordf 1 V. 
235. 



RADCLIFFE t;. BUCKLEY. 

[Rolls.— 1804, Not. 29, 30 ;, Dec. 3.] 

Under a bequest to children grand-children are not entitled, except from necessity ; 

as if the Will would otherwise be inoperative ; or, where by other words, as 

"Issue," it clearly appears, that the word "Children" was used, not in the 

proper, but in a more extensive sense (a). 
The construction not altered upon the inference from the testator's knowledge of 

the circumstances of the family. 

James Buckley by his Will, dated the fourth of April, 1799, dis- 
posed of the residue of his personal estate in the following man- 
ner : 
[^ 1 96j ^ *^ All the residue and remainder of my personal estate and 
eflfects whatsoever and wheresoever I give and bequeath un* 
to and amongst all the children lawfully begotten of William Buckley 

(a) 2 Williams, Executors, (2d Am. ed.) 801, 802, 803; EoyU v. Hamilton, anU^ 
4 V. 437, note (a\ and cases cited ; Brisiow v. Wordy anttj 2 V. 351, Mr. Hoven- 
den's note (5); Marsh v. Hafrue, 1 Edw. 174; hard v. Izardy2 Desaus. 308; 
PkUlips V. BeaU, 9 Dana, 1 ; Howe v. Van Sdudck, 3 Edw. 474. Sons and datigh- 
ters, in a will, will extend to grand-children to prevent their being cut off. SmUh^s 
case, 2 Desaus. 123, note. 

In Lord Orford v. ChurehiU, 3 Ves. & Beam. 59, the word '* issue '' was held 
not to enlarge the words ''children and grand-children," so as to let in tignat 
grandrckild. See Leigh v. Mrhury, 13 Ves. 344. 
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Henry Buckley John Buckley Thomas Buckley and Ann the wife 
of Hugh Shaw my late brothers, and sister deceased to be equally 
divided amongst them in their respective parents' stead per Stirpes 
and not per Capita share and share alike if more than one and if 
but one then I give the same wholly to that one." 

All the brothers and the sister of the testator were dead, when the 
Will was made ; at which time there was issue of William Buckley 
three children living, and several grand-children by four deceased 
children : the other brothers also left children and grand-children by 
deceased children. Ann Shaw had several children ; who were all 
dead at the time of making the Will ; three of them leaving several 
children. 

The bill was filed by the surviving children of William Buckley ; 
insisting, that the residue was to be divided among such of the chil- 
dren of the brothers and sister of the testator as were living at the 
time of -making the Will exclusively. 

The answers insisted, that the grand-children, and the children of 
one of the grand-children of Ann Shaw, who were living at the 
death of the testator, and whose parents were respectively dead be- 
fore the Will was made, were entitled ; especially as the testator 
knew the state of the family, that there had been several children 
of his sister, and that all of them were dead, before the Will was 
made ; and several of them had left children, living at the date of 
the Will. 

* Evidence was produced on both sides, as to the tes- [*197] 
tatoPs knowledge of the state of the family and his inten- 
tion. 

Mr. RomiUyy Mr. Christian, and Mr. Heald, for the Plaintiflfs. 
Mr. Hall, for Defendants in the same interest. — ^If this testator 
meant grand-children by << children " of Ann Shaw, he must have 
had the same meaning as to all : but it is impossible to suppose 
him, using the word << children " to mean all the children of sons and 
daughters. The construction, comprehending grand-children under 
that word, is made only from necessity ; where there are no chil- 
dren; and otherwise the legacy must fail: Reeves v. Brymer (I): 
CrooJce v. Brooking (2), and in all the cases of this sort there have 
been some other words; as, in Royle v. Hamilton (3), the word 
<^ i^sue." This Will contains nothing, upon which the description 
" children " can he extended to grand-children. There is a claim 
on the part of some great grand-children ; and the grand-children 
amount to fifty. Could the testator conceive, that this property 
could become ultimately vested in one out of such a number, ac- 
cording to the words at the conclusion of the clause ? The expres- 
sion is not simply " children," but with the addition " lawfully be- 
gotten " of these persons. That expression necessarily confines it. 
So, the expression that the children shall stand in the place of the 



(1) ^nU, vol. iv. 692. 
" 2 Vem. 106. 

Ant€j vol. iv. 437 ; see other references in the notes, iv. 698 ; iii. 260. 
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parent, is necessarily exclusive of grand-children ; for a grand-father 
cannot with propriety be called a parent. The introduction of 
grand-children will be a violation of the words of this Will, and re- 
quires the insertion of other words ; and the word " children " will 

have different significations in the same sentence. 
[*.198] * Secondly, evidence as to the state of the family, and 
the testator's knowledge of it and intention, cannot be 
admitted: Maybank v. Brooks (1); Edge v. Salisbury; in which 
evidence to explain what was meant by " relations," was refused. 

Mr. WilUatn Agar, Mr. Wingfieldy and Mr. Wainwright, for 
Grand-children and Great Grand-children. — As td the evidence, it 
may be admitted, not to explain the Will, but as to the state of the 
family, and his knowledge of it ; as in Goodinge v. Goodinge (2). 

.To make this Will consistent, the testator must be taken to have 
meant legal descendants. If he knew, Mrs. Shaw had no children 
living, meaning children, it was nugatory to insert her name.* If her 
grand-children are entitled, as they are upon Crook v. Brookeingy 
the grand-children of the deceased brothers must also take. There 
are cases, where, the testator not meaning to confine the bequest to 
children, which appeared from the word "issue," grand-children 
have taken ; and it was not considered an objection, that both chil- 
dren and grand-children must take ; Wythe v. Blackman (3) ; and 
upon the authority of that case Gale v. Bennett (4) was decided. 
According to Wytde^s Case (5) Ihe description " children " is coex- 
tensive with "issue," to effectuate the intention. The principle 
that grand-children and great grand-children may take where there 
is no other person answering the description, is established 
[* 199] by a *case in Viner (6) ; where a grand-son was held en- 
titled under the description of " son." In a case in the 
Court of Exchequer, cited in Thomas v. Thomas (7) it was held, 
that a great nephew would take by a devise to a nephew. 

Mr. Romilly, in reply. — ^The extended construction is used only 
in cases of necessity ; and there is no instance,'that the word "chil- 
dren" has been taken to mean both children and grand-children. 
Wythe V. Blackman, and Gale v. Bennett, turned upon the gift over, 
in case there should be no issue ; extending the word " children." 
If the testator had divided the property in fifths, and given one fifth 
to the children of each child, I agree, the grand-children of Ann 
Shaw would have been entitled. But there can be no lapse here ; 
the whole residue being given to one, in the event of one only. I 
admit the testator knew Mrs. Shaw had no children at the date of 
his Will. There may be some doubt as to receiving the evidence 

(1) lBro.C. C. 84. 

(2) 1 Ves. 231. 

(3) 1 Ves. 19G; Amb. 555; Wytht. v. ThurUlon, stated from the Register's 
Book in Davenport v. Hanhury, atUe^ vol. iii. 257. 

(4) Amb. 681. 

(5) 6 Co. 16. 

(6) 8 Vin. tit Devise, 310, pi. 9. 

(7) 6 Term Rep. 671. 



1804.] BADCLITFE 17. BUCKLEY. 199 

as to that ; but unless the contrary is shown, it is to be presumed, 
he knew, what nephews and nieces he had. Some words in this 
Will must have no operation : for instance, " sister : " but it is better 
to reject that word than to introduce a new rule, attended with the 
greatest inconvenience. If the grand-children of Ann Shaw are en- 
titled, the grand-children of all the brothers must be entitled : a 
construction, that cannot be made upon the authorities, or be im- 
puted as the intention, which could not be, that all the descendants 
should take, and take per capita. The construction in fVylde's Case 
was only, that an estate tail was intended. But there is 
no instance, that under such a * description grand-chil- [*200] 
dren have taken as tenants in common with children. 
Where there are no children the construction is of absolute necessity. 

Dec, 3d. The Master of the Rolls [Sir William Grant], — 
In this CSLse the residue is given to the children of five brothers and 
a sister of the testator ; whom he states to be deceased. The clause, 
containing the residuary bequest, is not very clearly expressed ; and 
it might be difficult to put a distinct and determinate meaning upon 
each word. But it seems to me, the residue i^ so given, that no part 
would lapse, if any of the children of any of the five were in being 
at the death of the testator ; for it is not divided into fifths, and a 
distinct fifth given to each family ; neither are all the children made 
tenants in common with each other of the whole residue : but the 
whole residue is given to all the children, as a general class or body ; 
and then a mode is prescribed, in which the division of that residue 
afterwards is to be made among them. For that purpose they are 
to be thrown into families ; for that is the reason of their taking in 
their parents' stead per stirpes and not per capita ; and each set is 
to have an equal share of the residue. The four brothers having 
left children, it is contended that the residue is divisible into four 
parts. Mrs. Shaw has left no children, but has left grand-children 
and great grand-children ; and they contend that under the circum- 
stances they are entitled to be considered as a fifth set for the pur- 
pose of the distribution ; insisting that for the purposes of this Will 
they are to be considered as children. Another claim is made, 
upon the supposition, that the grand-children and great grand-chil- 
dren of Mrs. Shaw succeed, by the grand-children of the brothers ; 
who contend, that they upon the same principle, upon 
which her grand-children and * great grand-children claim, [* 201 ] 
are entitled likewise along with the children of the broth- 
ers, so as to increase the number of each set and class. 

It was not contended, that the description " children," ordinarily 
and properly speaking, comprehends grand-children. It was decid- 
ed in the case referred to, CrooJce v. BrooJceing, that if there were 
children, grand-children could not take with them a legacy, given to 
children. The decision of the Lords Commissioners in that case 
was approved by Lord Northington in Hussey v. Dillon (1) ; and 

(1) Amb, 603. 
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was not disputed by Lord Hardwicke in Wythe v. BlacJcman ; and 
Lord Alvanley's declaration (1), that '^children" may mean grand- 
children, where there can be no other construction, but not other- 
wise, is consistent with, and founded upon, that case. There are 
two cases, in which that word has received another construction : 
1st, the case of necessity ; where the Will would remain inoperative, 
unless 'the sense is extended : next, where testator has clearly shown 
by other words, that he does not use the word '^ children " in the 
proper sense, but means it in a more extensive signification. Re- 
ferable to the first head is Wylde^a case ; where upon a devise to a 
man and his children it was held, that, if there were no children at 
the^ time, the father would take an estate-tail ; and <^ children " 
would mean issue ; for it was evident, something was intended for 
children : but, none being in esse^ they could take nothing except 
through the father ; and he could transmit to them nothing, unless 
he had an estate of inheritance. It was necessary therefore to con- 
strue the word <^ children " issue, on account of the general, appar- 
ent intention. The other case of exception is, where the testator 

has indifferently used the words "issue" and "chil- 
[* 202J dren ; " showing, he ♦ meant to use " children " in the 

same sense as " issue ; " as in Wythe v. BlacJcman, Gak 
v. Bennett, and B^yle v. Hamilton. It was not in any of those 
cases determined, that by a mere bequest to " children " the grand- 
children are to be let in ; but it was clearly shown, that he meant 
issue. 

In this case it was not contended, that Mrs. Shaw's grand- 
children can claim under the latter class of caries ; viz. in conse- 
quence of any explanatory words, showing, he meant " children " 
in a more extensive sense ; for there is not a word explanatory of 
his meaning ; as " issue." No general words of any sort are insert- 
ed. Then the clainft rests on those cases, which say, that construc- 
tion may be put upon those words, where it is necessary, and, where 
the bequest would fail, unless that construction is made. That con- 
struction is said to be necessary with reference to Mrs. Shaw's 
grand-children : as she did not leave any children ; and it is said, 
the testator knowing that his intention with regard to her family 
must wholly fail, unless '< children " is construed " grand-chil- 
dren ; " so far at least, as respects her family ; and I doubted at 
first, whether it was not possible to construe the word " children " 
properly in those instances, where there are children, but to mean 
grand-children, where there are no children ; so as to confine it to 
the children of the brothers^ letting in the grand-children and the 
great grand-children of Mrs. Shaw. But upon consideration I think 
it impossible to make that construction. That word is used but 
once in the Will ; and I do not see, how the same word, in the 
same place, is to have two diiferent meanings, both exclusive and 
inclusive of grand-children ; for, in whatever sense he used it as to 

(I) .>?nfe, iv. 698, in Kecvw v. Brymer. 
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one set of children, he meant to use it in the same sense as to all. 
If he thought the word " children " sufficiently compre- 
hensive to let in all * descendants of Mrs. Shaw, he must [*203] 
have thought it comprehensive enough to let in the des- 
cendants of all ; and it was taken for granted in the three cases I 
have mentioned, that, if any grand-children were let in, all must 
be let in. If therefore, in compliance with the supposed intention 
in favor of Mrs. Shaw's grand-children, I put the more extensive 
construction upon that word, it is necessary, that I should put the 
same construction upon it in all the other instances. The Court 
ought to endeavor to impute some meaning to every word, and to 
give some effect, if possible, to every part of the Will ; but with 
this limitation ; provided it can be done consistently With the general 
intention, and without violating any other provision of the Will. 
Here, to give some effect to one part, I must in four instances give 
it an effect, which I am bound to say, it ought not to have, and 
which I do not clearly see the testator intended in those four in- 
stances it should have. In that difficulty therefore the Court ought 
to abide by the proper construction : and if the proper construction 
is exclusive of grand-children, upon what authority, for the purpose 
of answering the supposed intention in one case, am I to disappoint 
what I am bound by the authorities to say was the intention in four ? 
I cannot therefore give effect to the whole consistently with the 
limitation I laid down, that every pprt of the Will, if possible, is to 
have effect 

It is said, the testator knew, there were no children of Mrs. Shaw. 
That alone is not sufficient to alter the construction the words prop- 
erly bear. In Oodfrey v. Davis (1) Lord Alvanley's opinion was, 
that he could not, in order to comply with the intention, to be in- 
ferred from the testator's knowledge of the circumstances, alter the 
proper construction. In that case Lord Alvanley, if he 
♦ had so done, would not have interfered with any other [* 204] 
part of the Will. But here, if I alter the construction out of 
deference to the supposed intention in favor of the grand-children of 
Mrs. Shaw, I must affect another part, as to which there is no such 
indication of intention. It is a sufficient ground for adhering to the 
proper construction of the word, that I do not see a clear inten- 
tion of departing from it. Where I am to depart from it, I 
ought to be perfectly sure I am executing the intention : not only 
as to the family of Mrs. Shaw, but as to all the objects of the tes- 
tator's bounty ; and if he uses words, that cannot have effect as 
to all the objects with any security, it fails through his own fault in 
not clearly explaining his meaning. 

The children of the four brothers therefore are entitled, to the ex- 
clusion of all the grand-children of the brothers and the grand-chil- 
dren and great grand-children of Mrs. Shaw. 

Iv what cases grandrckUdren may be let in under a bequest to <' chUdren," see, 
anit^ note 5 to Bristow v. fVarde, 2 V. 396. And, with respect to one of the lead- 

(1) .^fife, vol. vi. 43. 

VOL. X. 10 
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ing rules to be observed in the constraction of testamentary instruments, always 
to interpret the words used by a testator according to their legal effect and opera- 
tion, unless a different sense must, of necessity, be put upon some of the words, in 
order to render the whole will consistent, see note 4 to Blakt v. Bunbury, 1 V. 194. 



BLACKBURNE, Ex parte. 
[1804, Dec. 6.] 

Goods sold, to be paid for by bill at three months. 

The drawers and acceptors becoming bankrupt, before the bills were due, the 
vendors, having received dividends under their Commissions, entitled to prove 
under a Commission a^inst the vendees, who had not indorsed the bills, the 
deficiency as a debt : tifi that shall be ascertained, a claim and dividends re- 
served for the whole. 

Bill taken for an antecedent debt without indorsement, proving bad, the antecedent 
debt may be resorted to (a) : but, if the bill is discounted without indorsement, 
and no antecedent debt, it is evidence of a purchase ; and there ia no de- 
mand. 

GBORGE.and Henry Brown of Liverpool, being indebtcfd to the peti- 
tioner to the. amount of 3000/. for goods sold and delivered, under an 
agreement for payment by bills at three months after date, gave him 

(a) It is a question for a juiy, whether a bill has been taken on account, or in 
satisfaction of the debt claimed ; if the latter, the defendant cannot be sued in any 
event for the original debt ; if the former, he may in general be sued when the 
bill has become due, and is unpaid. Goldshede v. CoUrdlf 2 M. & W. 20. See 
Chitty, Contr. (6th Am. ed.) 766, 767, and notes. An express agreement by a 
creditor to take a bill or note, or the debtor's acceptance to a blank bill of ex- 
change, for the full amount of his debt, as an absolute and unconditional payment 
or extin^ishment thereof, destroys the ri^ht of action for such debt, and leaves 
the creditor without remedy except upon the instrument See Brown v. Kttdty^ 
2 Bos. & Pul. 518; Cumidgt v. MiAy, 6 Bam. & Cress. 381, 382, 384; Sard v. 
Bhodu, 1 M. & W. 153 ; Ltwis v. LyOer, 2 C. M. & R. 704 ; Chitty, Contr. (6th 
Am. ed.) 766, 767, tt aeq. 

But unless the bill be taken as absolute payment, or at the risk of the taker or 
transferree, there is an implied undertaking, on the part of the person passing it 
by mere delivery, that it will be duly honored and paid upon presentment, and if 
not, that he will, upon due notice given to him, pay tlie amount to the taker or 
transferree. Story, on Bills of Exchange, § 225, and notes ; Cumidge v. ^lenhy, 
6 Bam. & Cress. 373 ; Gurly v. Lye, 15 East, 7, 13. 

If a payment be made in forged Bank of England notes, the creditor may treat 
them as a nullity, and sue his debtor for the demand. Chitty, Contr. (6th Am. 
ed.) 750, 768. See Young v. Adams, 6 Mass. 182 ; Mudd v. Rteves, 2 Har. & 
John. 368 ; Hargrove v. Diuenbury, 2 Hawks. 326 ; Keene v. T^irtfuon, 4 GUI & 
John. 463; Sakm Bank v. Gloucester Bank, 17 Mass. 1, 33, 630, note. 

Where bank bills are received in payment, and, at the time of such payment, 
the bank which issued the bills has in fact stopped payment, although the failure 
is not at the time known at the place of payment, the loss falls on vie party pay- 
ing, and not on the party receiving, the bills. Lightboehf v. Ontario Bank, 11 
Wendell, 9; 5. C. 13 Wend. 101 ; GUnuin v. Peck, 11 Vermont, 516; Ihgg v. 
Sawyer, 9 N. Hamp. 365 ; HarUy v. Thornton, 2 Hill, 509. 

He who receives a bill of a broken bank, not knowing it to be such, and on a 
representation made to him that it is wortli its nominal value, does not take it at 
his own risk. Commonwealth v. Stone, 4 Metcalf, 43. 

But it has been held in Alabama, that payment in discharge of « debt, in genu- 
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a check upon their bankers Caldwell and Co. of Liverpool, who drew 
upon their correspondents in London, Burton, Forbes, and Gregory, 
a bill for the amount of three months after date, to the 
Order of the petitioner. The bill was * accepted: but [*205] 
before it became due, Commissions of Bankruptcy issued 
against the acceptors, the drawers, and the Browns. The petitioner 
proved his debt, and received dividends under the Commissions 
against the acceptors and the drawers. Afterwards he offered to 
prove a debt of 3000/. for goods sold and delivered under the Com- 
mission against the Browns ; exhibiting the bill as a security for that 
debt ; but, the bill not being indorsed by the Browns, the Commis- 
sioners refused to admit his proof, unless he would account for the 
dividends, received by him from the estates of the drawers and ac- 
ceptors, and assign the future dividends, in respect of the bill. The 
petition therefore was presented ; praying, that the petitioner may 
be at liberty to prove his said debt of 3000/. against the estate of 
the Browns, without delivering up the bill, or making over the div- 
idends ; and that he may receive a dividend upon such sum as shall 
not be satisfied out of the estates of the acceptors and drawers. 

Mr. Romilly, in support of the Petition, cited Ex parte Dixon, be- 
fore Lord Thurlow ; Ex parte JTiomas, and Ex parte Myers, before 
Lord Rosslyn, in these bankruptcies. 

Mr. Richards and Mr. Cooker for the Assignees.-^— The last de- 
cision upon this point, Ec parte Rathhone, before Lord Rosslyn, in 
these bankruptcies, is in favor of the assignees. First, the petitioner 
is bound to have this bill considered as payment ; and cannot con- 
sider it as a security : Clark v. Mundal (I). The Bank of Eng- 
land V. Newman (2). -Ex parte Taylor, Aug. 7, 1795 ; in 
which it was held, that, if a bill is taken for goods, * and [* 206] 
is not indorsed, it is payment. That decision certainly 
was doubted by your Lordship and the Solicitor General. But the 
principle is, that he takes the bill meaning to abide by it; and 
cannot resort back to the other remedy. This is the precise case 
put by Lord Holt in Clark v. MundaL There wa« no contract for 
security. 

But, 2dly, if the petitioner is not bound to take the bill as pay- 
ment, he must rescind the transaction altogether; and deliver up 

ine bank notes, if made bona fide and in ignorance of the failure of the bank, ia a 
valid payment, though at the time the notes might be valueless. Loiorey v. Mur- 
rtUj 2 Porter, 280. See Btoford v. ShunJt^ 1 Watts & Serg. 92 ; Serugan v. Gass, 8 
Yerger, 175. In Wainicr^ht v. Webster, 11 Vennont, 576, the Court holds a doc- 
trine contrary to that of Lowrey v. Murrell, vbi supra, under the same circum- 
stances. See .Alexander v. Dennis, 9 Porter, 174. 

After all, the point seems to resolve itself into a question of fact, as to the intent 
more than as to law ; and it must and ought to turn upon this, whether, taking all 
the circumstances together, the bill was taken as absolute payment by the holder, 
at his own risk, or only as conditional payment, he using due diligence to demand 
and collect it. See Story, Bills of Exchange, § 225, note at the end ; Chitty, Bills, 
(8th ed,) ch. 6, p. 268-271 ; Chldskede v. Cotterell, 2 M. & W. 20. 

(1) 1 Salk. 124. 

(2) 1 Ijord Raym. 442; 12 Mod. 241 ; Comvn's Rep. 57. 
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the bill ; according to the opinion of Lord Kenyon in PucTcfard v. 
Maxwell (I), that, if a bill turns out bad, the holder may, if he thinks 
fit, consider it as a nullity. But he cannot, as attempted here, con- 
sider it as a security. Not taking it as payment, he is bound to re- 
turn it. 

Mr. Romilly, in reply. — ^Lord Kenyon means a bill certain ; not, 
in the abstract. This agreement is for payment by bills at three 
months ; which must be understood good bills. 

The Lord Chancellor [Eldon]. — ^I take it to be now clearly 
settled, that, if there is an antecedent debt, and a bill is taken, with- 
out taking an indorsement, which bill turns out to be bad, the de- 
mand for the antecedent debt may be resorted to (2). It has been 
held, that if there is^ no antecedent, and A. carries a bill to B. to be 
discounted, and B. does not take A.'s name upon the biU, if it is 
dishonored, there is no demand ; for there was no relation between 
the parties, except that transaction ; and the circumstance 
[* 207] of not taking the name upon the bill is evidence ** of a pur- 
chase of the bill (a). In a sale of goods the Law implies a 
contract, that those goods shall be paid for. It is competent to the 
party to agree, that the payment shall be by a particular bill. In this 
instance it would be extremely difficult to persuade a Jury, under 
the direction o{ a Judge, to say, an agreement to pay by bills was 
satisfied by giving bills, whether good, or bad. The bills were only 
a mode of paying the debt of 3000/. If they are not paid, the orig- 
inal debt, arising out of the contract for goods sold and delivered, 
remains. It is clear, the creditor, still holding the bills, cannot re- 
sort to that original contract. In general cases, where the bill is not 
paid, if there is no bankruptcy, the creditor must come immediately 
upon the bill dishonored ; saying, he cannot procure payment ; and 
desiring to have payment ; and then he might maintain an action 
for goods sold and delivered. There may be cases, in which he may 
have received part of the money, without involving the difficulty from 
giving time as to the rest of it ; as, if part was paid before it was 
due; in that case, if no time was given for payment of the res- 
idue, an action for goods sold and delivered would lie for the res- 
idue. 

As to the cases in bankruptcy, there are considerable difficulties 
attending all the transactions in such a case as this. There must be 
some mistake in Lord Rosslyn's order, Ec parte Myers ; for to the 
extent, in which his debt was paid, he could not possibly prove ; 
but only for the remainder. On the other hand, if you are to go 
under the Commission against the man, who bought the goods, and 
draw out 208, in the pound, and if by so doing you bring the others 
upon the bankrupt, it is hard : but, though hard, it may not be un- 

r -_ 

(1) 6 Tenn Rep. 52. 

(2) 1 Cooke's Bank. Law, 124, 174, 5tb edit ; 8th edit by Mr. Roots, 147; Ex 
varU RaMantj Buck. 215 ; 3 Madd. 134 ; £r parte Hod^hnaon^ post, vol. xix. 

(a) See Ex parte SkuUlewartky ante, 3 V. 368, note (a). 
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just. Lord Thurlow thought it also unjust. . The order in Ex parte 
Dixon was upon this principle ; that, if the holder made as 
* much of the bill, as he could, it was not competent to [* 208] 
the vendee to say, there should not be proof under his 
bankruptcy for the residue of the money. His Lordship allowed a 
claim upon the whole, not for the purpose of receiving a dividend 
upon the whole, but to receive such sum as should be unpaid under 
the other Commission ; allowing it to be considered as a nullity, so 
far as it was a nullity, and proof for the residue. The ground, upon 
which the petition in Ex parte Rathbone was dismissed, must have 
been, that the bill was received in dischaige and satisfiiction of the 
price, in this sense, that it was to be the payment, and the only 
mode of payment. 

My opinion is, that in this transaction it was not an essential part 
of the contract, that he, wh6 received the bills, should never have a 
demand for goods sold and delivered, if the bills were not paid. If 
this case does not fall within Ex parte Rathboney I understand Lord 
Thurlow's Order to be one, that ultimately did not permit proof be- 
yond what remained unpaid ; though in the form the claim was for 
the whole. Lord Thurlow's Order, so understood, appears to me 
the best. 

Therefore let a claim be made, and the dividends reserved, for 
the whole : not to be paid, until it is seen, what shall be paid under 
the other Commissbns : then let the proof be for the difference b^ 
tween what is so paid and 20f . in the pound ; the dividends to be 
paid upon that rendue. _ 

As to the leading point of this case, see, atde^ the note to Ex parte SkuUkwoHh^ 
3 V. 968; see, also, Exparte BUu^iam, 5 Ves. 448, as well as £x parte Baihbone^ 
3 Mad. 135, where the doctrine of the principal case, in all its parts, was sub- 
scribed to by Sir John Leach, V. C. 
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UNDERBILL v. HORWOOD. 

[1804, Nov. 16, 19, 20.] 

Rklief in Equity upon inadequacy of consideration, so extreme as to satisfy the 
Court, that there must have been imposition or oppression (a). 

Jurisdiction in Equity to order instruments, void under the Annuity Act, to be 
delivered up (b). 

Several objections put in a course of trial at law. 

Where a man executes a bond, meaning it to be the joint bond of himself and 
another, who does not execute, it is the several bond of the former (c): but he 
may have it delivered up, as contrary to the intention, [p. 225.] 

Mistake by makinfi^ a bond joint only, instead of joint and several, rectified in 
Equity and Banxruptcy (d), [p. 227.] 

In 1796 Cleophas Comber and Daniel Smith, partners in trade, 
for the purpose of raising the suin of 1400/. agreed, in consideration 
of that sum, to grant an annuity to William Coare of 155/. 11 5. 
Id. being nine years' purchase, for the lives of the grantors, and 
four other persons, and the survivors and survivor ; and accord* 
ingly a bond was prepared, dated the 24th of December, 1796; 
purporting that William Smith, ^George Smith, Richard Underbill, 
Charles Comber, Cleophas Comber, and Daniel Smith, were jointly 
and severally bound to William Coare in the sum of 2S00/. ; with 
condition, reciting the agreement to grant the annuity for the price 
of 1400/. ; which sum Coare had that day paid to the said grantors, 
(repeating all their names) ; the receipt whereof they did thereby 
respectively acknowledge : to be void, if they or any of them, their, 
or any of their heirs, executors, &c. should pay the said annuity 
during the natural life of the survivor of them, the said William 
Smith, &c. A memorandum was indorsed upon the bond for 
redemption. 

(a) See the cases cited in note {a) to Molh v. JHwoodj anU^ 5 V. 845 ; Gtrynne 
V. Heatarij 1 Bro. C. C. (Am. ed. lo441 1 et stq. and notes and cases cited ; irhUe 
V. Damon, anitf 7 V. 30, and notes ; Low v. Barehardy anUj 8 Y. 133, and cases 
cited in notes ; Colts v. JVtcoihiekj ante, 9 V. 234, and notes. 

(b) See note (a) to this point, in BromUy v. Holland, ante, 7 V . 22, and cases 
citea ; & C. ante, 5 V. 610, and notes. 

(c) See Thonuu v. JVazer, ante, 3 V. 399, note (a); Gray v. Chiswell, ante, 9 V. 
126; Bum v. Bum, anU, 3 V. 573, and note (a); CtOttr v. fV/diiemort, 10 Mass. 
442. 

(d) See 1 Story, Eq. Jur. § 158, § 162, § 163 ; Hoare v. Conlencin, 1 Bro. C. C. 
(Am. ed. 1844), 27, 29, 30, and note (c); Hunt v. Rousmanten, Wheat 212, 213; 
S. C. 1 Peters, 16; Weaver v. Shryork, 6 Serg. & R. 262, 264 ; Thorpe v. Jackson, 
2 Younge & Coll. 553; Pember v. Mathers, 1 Bro. C. C. (Am. ed. 1844), 52, 54, 
notes ; 1 Stoiy, Eq. Jar. ^ 161. 

VOL. X. 10* 
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The bond and warrant of attorney were executed, and the re- 
ceipt signed, in London, by^ Underbill, Cleophas Comber, and 
Daniel Smith, on the 24th of December, 1796. Immediately after- 
wards, upon that day, they went with Coare to his banker, 
where he received Bank-notes for 1400/. ; and gave them to 
Daniel Smith ; who immediately paid them into the Bank, in the 
joint names of himself, and Lowe, Coare's Solicitor; taking an 
accountable receipt ; under an agreement or understanding for that 
purpose, in consequence of William and George Smith not having 
then executed, and of some accident which prevented Charles 
Comber's attending to execute ; on which account Paul Giblett was 
substituted as^ surety in his place ; who executed a separate bond 
on the 25th of December ; taking a bond of indemnity from Under- 
bill, and others of the obligors. On the same day the bond and 
warrant of attorney were executed by William and George Smith at 
Leicester : Daniel Smith having after the transaction at the Bank 
gone to Leicester for that purpose. He returned on the 26th ; and 
delivered then^to Lowe; and received the money at the Bank. 

The Bill was filed by Underbill ; praying, that the securities for 
granting the annuity may be declared void under Act of Parlia- 
ment (1) ; an account of the principal and interest, and of the pay- 
ments under the annuity ; and that the balance may be paid out of 
the personal estate of Cleophas Comber, and by the Defendant 
Daniel Smith ; and in case the Court shall be of opinion, that the 
securities ought not to be declared void, then for a redemption, and 
that the Plaintiff may be indemnified, and the other sureties con- 
tribute, &c. and for an injunction. 

♦The memorial stated, that the bond was not yet exe- . [*211] 
cuted by Charles Comber ; that the consideration was the 
sum of 1400/., that day paid to William Smith, George Smith, 
Richard Underbill, Charles Comber, Cleophas Comber, and Daniel 
Smith ; that that sum was paid to Daniel Smith for the use of him- 
self, William Smith, George Smith, Richard Underbill, Charles 
Comber, and Cleophas Comber, by Coare. The memorial also 
stated merely, that these six persons became bound ; not, that they 
were jointly and severally bound, except that it is so recited in 
stating Giblett's bond; and did not notice, that the heirs were 
bound : but the condition was for payment by the obligor, his heirs, 
executors, &c. Upon these points some additional objections, be- 
ndes those which were before the Court of King's Bench (2), were 
brought forward. Lowe by his depositions stated, that he asked, 
whether all were principals ; and Daniel Smith answered, all were 
principals to Coare. 

Mr. RamiUy, Mr. HollUt, and Mr. Hart, for the Plaintiff; Mr. 
Figgott and Mr. Martin, for other Sureties, Defendants. — First, this 
annuity has been granted under such circumstances of gross imposi- 

(1) Stat 17 Geo. lU. c. 26 ; repealed by Stat 53 Geo. III. c. 141. See the note, 
anU, vol. IL 36. 

(2) See Coart v. Gt^ett, 3 East, 461 ; 4 Eut, 85. 
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ti<Mi, and advantage taken of distress, that the securities ought not 
to stand. In support of that proposition certainly there is nothing 
but inadequacy of value : but that, where it exists in a very great 
degree, will do ; though there is certainly no rule more definite 
than that adopted by Lord Thurlow in Heathcote v Paignon (1) ; 
an inadequacy sufficient to excite an exclamation. There is no 
instance of the grant of an annuity for the lives of six persons. It 

would be equally good, if for the lives of all the mem* 
[*212] bers of *both Houses of the L^slature, and other larger 

descriptions of persons ; upon which the argument turned 
in TheUusson v. Woodford (2). This annuity, for six lives, at nine 
yedrs' purchase, would surely fall within Lord Thurlow's rule. The 
evidence is incredible : one witness making the difference between 
the grant of an annuity for a life of thirty, and one for that life, with 
the addition of the five other lives in this case, only one year and 
seven months : another witness not carrying it quite so far ; making 
the difference about two years. 

The question of jurisdiction has been so much discussed lately (3). 
and your Lordship delivered your opinion upon it so fully, that it is 
unnecessary to enter into that point. The Bill brings forward three 
objections, that were not taken at Law : 1st, that two only of these 
persons were principals, and the rest sureties : 2dly, that the bond 
was considered joint and several, though executed by five only of 
the obligors : 3dly, that it is not stated in the memorial, that the 
heirs are bound, though they are really bound. The bond not hav- 
ing been executed by all these persons, Charles Comber, by accident, 
as it seems, never having executed, it never was a joint bond. The 
six not having executed, it is not the joint bond of the five, or any 
of them ; the instrument purporting that they bound themselves 
jointly with the sixth. The memorial states the bond merely as a 
joint bond ; not taking any notice, that it was the separate bond of 
each ; which omission forms one objection ; which was disposed of 
by the Court of King's Bench ; holding that objection not to be fatal. 

Ill WiUey v. Cawthome (4) a memorial, stating that the ob- 
[* 213] ligors * were severally bound, was held bad ; the bond being 

joint and several. It states, that they bound themselves ; 
but not, that they bound their heirs, executors, and administrators. 
The effect is very different. To bind the heir, it must be shown, 
that the heir is named, though it is otherwise as to executors: JBar- 
ber V. Fox (5). That circumstance therefore is essential and neces- 
sary to be stated ; and the omission of it is therefore fatal. All the 
Courts are of opinion, that it is necessary to state, by whom and to 
whom the consideration was paid. The memorial states, that it was 
paid to Daniel Smith, for the use of himself and the five other persons. 

(1) 2 Bro. C. C. 167. 

(2) .^e, vol. iv. 227 ;po8l, xL 112. 

(3) .^nte, Bromkn v. Holkindy vol vii. 3. 

(4) 1 East, 3d8. 

(5) 2 Satmd. 136. 
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That 18 not correct. It was for the use of himself and Cleophas 
Comber only, who were the principals ; the others being only sure- 
lies ; and Charles Comber being previously put entirely out of the 
transaction. The answer to that objection is, that the grantee and 
bis solicitor understood it was paid to the use of all. But it was 
impossible to doubt, that Giblett was a surety. He was to be in- 
demnified. That transaction made it clear, that Charles Comber 
was intended to be a surety only. In the case of The Duke 
of Queensbury v. MacJcrethj still depending before the House of 
Lords, upon one point the Judges have delivered their opinion ; that 
the memorial is bad ; stating the consideration to have been paid to 
Martindale and Mackreth ; the latter being merely a surety ; so that 
in truth, the payment was to the former only. 

Another objection is to the bond, as stating, that the consideration 
was paid upon the 24th of December, the day of the date of the 
bond. As to that the answer is, that the money parted from the 
grantee, and was put out of his power, upon that day. But the 
question is, whether it was received by the other. The 
ailment ^ would be as good, if the money was locked up [*214] 
in a banker's for years. If the money is paid by an agent, 
the memorial must so state it: Dalmer v. Barnard (1), Glass v. 
Mount (2). The act in terms mentions nothing upon that ; but the 
third Section requires, that it should be mentioned, by whom, and 
upon whose behalf, the consideration was paid. In Pook v. Ca^ 
banes (3) the grant was held bad : the particulars of the draft not 
being stated. The construction of the act has been to require all 
these circumstances to be set forth, that the Court may have an op- 
portunity of seeing the whole transaction. The transaction at the 
banker's was a payment in form merelyc the Bank Notes being 
put into the hands of Daniel Smith ; and under a previous agree* 
ment, that the money should not be parted with, until all should have 
executed, immediately paid by him into the Bank upon an account- 
able receipt, to pay upon demand of Smith, and Lowe, the solicitor. 
By the effect of that transaction Lowe i^as more than a mere agent ; 
he and Smith being constituted joint trustees, to return the money 
to the grantee, if the security should not be executed to his satisfac- 
tion ; and, if it should be executed, to let the grantors receive it. 
Lowe's name therefore ought to be stated. The payment was in 
efibct to Coare himself, Lowe being the same as Coare, and to one of 
the parties, entitled, upon their own statement, to a sixth only. In 
fact, it was no payment ; for there cannot be a payment in law, so as 
to enlarge the party with interest, until he has the actual use of the 
money. Upon such a payment a case of usury could not be sus- 
tained. Consider the effect with reference to the Plaintiff, a surety. 
There was no undertaking by him to alter the contract; 
which must therefore stand upon the *" legal instrument. [''^215] 

fl) 7 Tenn Rep. 248. 
(2) 7 Tenn Rep. 390. 
(8) 8 Term Rep. 828. 
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His contract upon the bond is joint and several : instead of that, 
the grantee chooses to make it several only. It is not there- 
fore the precise and specific contract the Plaintiff entered into. How 
can the truth of the transaction, and the nature of the obligation, be 
-collected from this memorial ? The change of circumstance was not 
mentioned to the Smiths at Leicester, when ,they executed upon the 
25th of December. 

Mr. Alexander and Mr. Bell, for the Defendant, Coare. — ^This 
transaction cannot bear the representation of gross inadequacy and 
oppression, alluded to by Lord Thurlow : a criterion, that affords no 
certain rule. 

Upon the other questions, there is no reason for taking the jurisdic^ 
tion from a Court of Law. The Plaintiff has no account against the 
Defendant. The only ground of jurisdiction therefore is, to set aside 
the instruments ; lest a bad use should be made of them. An action 
is brought; and Underbill has pleaded. As to the objections upon 
the Statute, there is nothing positively enacted as to the circum- 
stances of payment. It stands only upon construction, that the time 
forms a materiar part of the consideration. Nothing more can be 
necessary than to state the fact, as represented at the time ; and it is 
in evidence, that Lowe asked, whether they were all to be principals ; 
and the answer was, that they were. The Duke of ^ueensberry v. 
Mackreth is not yet decided. Upon the objection, that the payment 
was upon the 26th of December, not the 24th, as stated, the Court 
of King's Bench held, that if not paid upon the 24th, that was an 
immaterial issue. But the payment was on the 24th, within the 
spirit of the act ; though Daniel Smith agreed not to dispose 
[*216] of the money, until *the security could be completed, 
which was done two days afterwards. The rule adopted 
by Lord Ellenborough is, that, if a particular circumstance is posi- 
tively required by the Act of Parliament, the Court cannot dispense 
with it ; but if it depends upon construction only, in this way, the 
Court may judge of the materiality ; and, whether the transaction is 
fair or colorable. The variation in this instance is not material ; and 
the money must be taken to have been, not only paid, but received. 
It clearly was paid. It was out of the power of Coare ; and it never 
returned to him. Upon that ground no case of usury could be set 
up. As to the omission of the word <^ heirs," it is almost universally 
understood, that a bond by its nature binds the heirs ; though cer- 
tainly that is not the law. But the question is not upon the strict 
law ; but, whether the memorial gives sufficient information ; the 
object of the Legislature being to make the transaction public. But 
the memorial states the condition to be for payment by the obligor, 
his heirs, executors, or administrators. It is npi necessary to state 
every circumstance. The objection for not mentioning the personal 
engagement of the grantor to pay the expenses, has been held not 
fatal: Mouys v. Leake (1). 

% (I) 8 T«nD RefK 411. 
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Upon the objection, that this is not the joint obligation of these 
persons, though it is so stated, that is not material ; for there is no 
doubt, at law it is the several obligation of each. What relief there 
may be in equity is a different question. If they bind themselves in 
one instrument severally, the effect is the same as if they entered 
into several obligations. The action, brought against this Plaintiff, 
is a several action. The fact is sufficiently stated, if it 
appears by way of recital ; * and it is in that way stated to [* 217] 
be joint and several ; and upon that ground it was held 
sufficient in the Court of King's Bench. 

Mr. Rkhardsy for the Defendant Giblett, insisted, that, if the an- 
nuity was good, he was entitled to , proceed ilpon his indemnity ; 
having already been compelled to pay money under threats of enter- 
ing up judgment : if the annuity yms bad, all the securities must be 
set aside ; and the Plaintiff could not prevail against Coare : leaving 
Giblett open to him. 

Mr. AomtiZy, in reply. — As to the payment, is not the annuity per- 
fectly different from the description : if it was to commence, per- 
haps a month before payment of the consideration ? If it was put 
out of the control of Coare, it was for bis benefit. Though he does 
not make interest of it, he has the advantage of improving his security 
by it. Suppose, at the end of two days ^Giblett had not thought 
proper to execute a bond ; or either of the Smiths at Leicester had 
refused upon the 25th to execute : could not Coare have recovered 
the money in an action for money had and received ? The state- 
ment of the condition of the bond is no answer to the objection upon 
the omission of the heirs ; for one man may be bound, that another 
person shall do an act : or a man may bind his personal representa- 
tives, that his real representative shall pay. It is immaterial to con- 
sider, how Mouys v. Leake is to be reconciled with other cases : the 
question here being, whether it is necessary to state the true effect 
of the instrument. This case shows the danger of holding, that the 
recitals in a deed are to be taken as allegations of the fact. The 
necessary consequence of the decision at Law is, that this 
is a several bond ; and that forms ^ another objection : for [*'218] 
if the recital is a sufficient allegation of the fact, they must 
take care, that it is a true recital. 

The Lord Chancellor [Eldon]. — ^This bill is filed upon various 
grounds ; to which it is necessary to advert, with a view to sustain 
the jurisdiction of this Court ; first, supposing the instruments in- 
valid : if not, that the contract is in its nature so unconscionable, 
that, admitting the legal validity of the instruments, this Court 
ought to interpose upon grounds of conscience to have them deliv- 
ered up : finally, that, if they are not to be delivered up, there ought 
to be a redemption by force of the contract. As to the jurisdiction 
upon the validity of the instruments from defects in the memorial, it 
would be improper to say more, than that it has been repeatedly 
settled, tliat this Court will upon such objections order them to be 
delivered up. The Courts of Law in their zeal to destrt^y annuity 
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traosactions for sometime mis-read the Act of Parliament ; and sup- 
posed, they had that power* Lord Chief Justice Eyre first corrected 
that : but it has been since settled, that, the instruments being by 
the Act declared void to all intents and purposes, there is inherent 
in this Court that jurisdiction to order them to be delivered up ; and 
if that doctrine could be maintained in any case, in such a case as 
tliis the Court would struggle to maintain it ; for this species of in- 
strument in Equity creates, not only relations, but duties, between 
the obligee and the obligors, and between the obligors, as among each 
other ; upon which several actions may be brought, and suits for 
contribution both in Law and Equity. If there is a jurisdiction, that 
one obligor may have the instruments delivered up, in such a case, 
so pregnant with the seeds of suits, I should be inclined 
[♦219] to hold the jurisdiction. * There is no doubt therefore <rf 
the jurisdiction to direct these instruments to be delivered 
up, if the objections can be maintained. 

As to the unconscionable nature of this bargain, I hardly know 
how to express it ; but must express it in terms, that have been used 
by the Court before ; that, if the terms are so extremely inadequate 
as to satisfy the conscience of the Court by the amount of the inade- 
quacy, that there must have been imposition, or that species of 
pressure upon distress, which in the view of this Court amounts to 
oppression, this Court would order the instruments to be delivered 
up (1), though Courts of Law might hold that judgment not within 
the sphere of their powers. I never have been more astonished than 
in the course of this evidence ; attempting to prove, ttiat there is so 
little difference between an annuity for one life of the age of 30, and 
five such other lives as are the Cestuis ^ue vie in this transaction. 
We all know, that, when in the case upon Mr. Thellusson's Will (2) 
it was objected, that accumulation for nine lives was an evil, not to 
be tolerated by Courts of justice, for that was the proposition, upcm 
which the House of Lords have not yet come to a decision (3), the 
argument occurred to no one, that an accumulation for six lives, 
though it is less striking, would have been so little more mischievous 
than for one life ; the legality of which no one could doubt. I can- 
not come to the conclusion, whether the inadequacy is so gross, 
until I understand from some evidence, what is the real value ; for, 
though the witnesses state their opinion, that an annuity for six lives 
is worth little more than an annuity for one life, they have as- 
signed no reason, upon which the Court can judicially 
[♦220] ♦act, for that opinion. If it rests upon that therefore, 
there must be some species of inquiry. In Heathcote v. 
Paignon the inquiry was as to the market-price (4). I doubt, 
whether that is so good an inquiry, as what is the value. The mar- 

(1) Ante, vol. vL 273. See MorUoek v. Butter, poH, 293, and the note, voL viiL 



(2) AnU^ TkMuuim v. Waotfwd, voL iv. 227. 

(3) The Decree has been since afir 

(4) See ante, voL vi. 274 ; viii. 137. 



(3^ The l^ree has been since affirmed. Post, vol. zi. 112. 
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ket-phce may -be under the value ; and the object is to enable the 
Court to determine upon the inadequacy of value. 

That inquiry I should not wish to direct, if this can be determined 
upon any other point ; as, 1st, whether the securities are good at 
Law ; which ought to be first decided. A^second ground is fur- 
nished by a variety of objections to the memorial. It is put thus by 
the Defendant : 1st, that there is not ground enough to induce the 
Court to say, the questions stated ought to be discussed even at 
law : 2dly, that it is perfectly clear they are of such a nature, that 
this Court ought not in the first instance to dispose of them : but 
ought to seqd them, as legal questions to Law. . In the last case, 
determined by me (1), I ordered the deeds to be delivered up ; 
being of opinion, that upon objections to the legal efiect of the in- 
struments I ought to decide the question:, but expressly declaring 
the reason, that I thought it within the jurisdiction of a Court of 
Equity to decide the point of Law ; though a Court of Equity 
ought to be very cautious not to exercise, that jurisdiction, if the 
point is reasonably doubtful. If that was proper in that instance, it 
is more peculiarly proper, where the objections seem at least founded 
upon assertions in Law, which directly contradict the judgments 
of the Courts of Law. One ground, upon which the bill may 
clearly be sustained, is, that adverting to the infinite variety of 
suits, that may take place, I can arrange that suit in a 
*" Court of Law, so that they should have an opportunity [*221] 
of bringing before that Court all the objections, that can 
be made ; that the decision may bind all the obligors and obligees ; 
and in order to determine upon the validity of the instruments, in 
which all their demands must be founded. 

The first objection is, that it is stated in the memorial, that the 
money was paid to Daniel Smith for the use of six persons ; arid it 
is contended that it was not so paid in fact ; but was paid to him 
for the use of himself and Cleophas Comber : and that the other 
four, of whom only three executed, were mere sureties. It might 
be paid as between the obligee and the obligors to the use of all ; 
though as among the obligors themselves it might be for the use oif 
two only. That is a question of fact ; whether it was received by 
Smith for the use of all six, or of himself and Cleophas Comber 
only. The form of the issues admitted of the decision of that ques- 
tion, and the finding of the Jury is in strictness a decision upon all 
the propositions contained in them. But, upon looking at the Re- 
port, the quejstion really agitated was, whether it was a payment by 
Coare to the use of the six, or a payment by the hands of Smith and 
Lowe to the use of the six ; and there was ground enough for 
contending, that it was in the latter way : as it would be if it was a 
payment upon the 26th, not upon the 24th ; and Lord Ellenborough 
says, the form of the plea did not bring that question before them ; 
being of opinion, that facts might have been brought by plea upon 

(1) See BromUjf v. Holland, anttj vol. vii. 3, and the references. ' 
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the record, that would have called for the judgment of the Court 
upon those facts ; and the question then is, whether these parties, 
considering that there is an infant, have not a right to bring those 
facts, that will put upon the record a plea worthy the attention of 

the Court. 
[* 222] ♦ Another objection is, that the time of payment is not 

accurately set forth in the memorial. If it is true, that 
the time of payment will not form a material issue, it follows, that 
the objection, founded upon the time of payment, cannot furnish a 
ground for setting aside this bond. But then is it material to be set 
forth in the memorial? I feel insuperable difficulty in supposing 
that ; and I ought not to go the length of giving the parties the coun- 
tenance of saying, they shall be at liberty to take the opinion of a 
Court of Law upon it. The first section of the Act does not require 
the consideration to be set forth in any other terms than <^ the con- 
sideration or considerations." In the third clause, coming to speak 
of the deed, it states circumstances as to the consideration, as requi- 
site for the deed, of which no notice is required in the memorial by 
the former section ; and the time is not mentioned in either clause. 
The first section requiring nothing but the consideration to be set 
forth, without any circumstances, and the third section requiring 
only, by whom and upon whose behalf it was paid, two circum- 
stances, by no means so material for the world to know as many 
others, I should have said,, upon the two clauses, taken together, the 
Legislature did not mean, that any circumstances should be set 
forth, except such as were expressed as to the deed in the latter 
clause. But it is clear, that has not been the course of decision ; 
which has gone the length, that all the res gesta are to be set forth ; 
the effect of the instrument, whether joint or several ; for whose 
use ; and a great variety of circumstances, which the Act has not 
required to be disclosed ; unless they are circumstances, withbut the 
disclosure of which the memorial does not manifest, what was the 
consideration ; and then it is said, it comprises, by whom, upon 
whose behalf, in what manner, whether by principal or agent, and 

all the circumstances, going to the res gesta, that have 
[*'223] been required in the "^^ several cases ; and it has been held, 

that those circumstances, expressly required to be stated, 
shall be stated, whether material for the information of the public, 
or not. In this case, the Court of Law has gone on to say, and 
must, consistently \irith former decisions, that those circumstances, 
which are material, shall be set forth, if substantially, though not ex- 
pressly, required by the Act. 

Then, is the time of the payment to the grantor a material circum- 
stance, and material with reference to the consideration ? And I 
agree, the time of payment is of itself a circumstance extremely ma- 
terial to the value of the consideration. It is of no consequence, 
that in this instance the difference was but two days ; for the ques- 
tion is, not upon the particular circumstances of any case, but, whether 
in gjeneral the time is essential in ascertaining the value of the con- 
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rideration, and the decision upon the small interval of time in this 
instance must regulate the decision, if an interval of twelve months 
had elapsed. It was not the object of the Act to distinguish, whether 
it proceeded from the de&ult of the grantor or the grantee, that the 
money was not received till after the time ; that in the former case 
the difference is not essential ; but it is in the latter. That is a dis- 
tinction, for which there is no ground in the Act. It is objected in 
this case, not only, that the delay proceeded from the default of the 
grantor, but also that the grantee had no benefit. That is not cor- 
rect. By the agreement, regulating the dealing with the money 
upon the three days, the 24th, 25th, and 26th (supposing, there is 
ground to infer a payment in fact upon the last of those days) the 
benefit to the grantee is, that dealing with that money in that man- 
ner he gets his annuity by it. It had the effect of securing to him 
the annuity ; for the money was detained for the very purpose of 
pressing Daniel Smith to procure the execution of the deeds 
by * the other parties. I will put two or three cases. The [* 224] 
only annuity Coare was bound to accept was one granted 
by five, perhaps by six, and Giblett, upon the recital, that the bond was 
not executed by Charles Comber. Suppose, one or two of them had 
died : must Coare have gone on ? He was entitled to say, his an- 
nuity was to be secured by these six grantors ; and he might in the 
case I have put have refused to take it. Then whose money was 
that at the banker's in the name of Daniel Smith and Lowe ? In 
this Court, there is no doubt that money must have been returned to 
Coare : also it might have been recovered in an action for money 
had and received ; for the real agreement, even supposing the pay- 
ment to have been on the 24th, is, that the money should be paid to 
Smith ; but he should not keep it ; and it should be paid into a 
bank in the names of himself and another ; and he would become 
a trustee for the person entitled to the money ; having regard to the 
fact, whether the security was perfected to his satisfaction, or not. 
Therefore in this sense a benefit resulted to the grantee, that secured 
to him the annuity, or a return of his money. 

Another cirpumstance, with reference to the consideration, is, 
whether, if circumstances are to be set forth, the Legislature did not 
mean, that the time should be set forth, though it was by default of 
the grantor that he did not receive the money ; if that had its effect 
in a transaction, that has the quality of an agieement, in which the 
grantee took a part, that the grantor should not receive the money 
until a particular period. Otherwise how is the Court to know, 
what the consideration was ? The delay might have brought the 
day of payment of the consideration down to the first payment of 
the annuity, or farther. If the cases are to stand, which require 
substantial circumstances to be set forth, not required by 
the Act, with all respect to the judgment ♦ already given, [* 225] 
I am not satisfied, that the time of payment of the money 
does not furnish a material objection to the annuity; and I wish 
that point to be reconsidered. 
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The next objectioD is, that there is no memorial, that this is a joint 
and several bond. Upon that it is said, that the original transao 
tion, as intended, was, that six persons should become jointly and 
severally bound ; that the instrument prepared was joint and several ; 
that an accident was supposed to have happened to one of them ; 
and he could not attend to execute ; and it was then proposed, that 
Giblett should execute, not that, but another, bond ; and should re- 
ceive an indemnity ; and the course of the transaction was, not that 
a new bond should be prepared, substituting Giblett ; but that the 
original bond should be executed by the five, Charles Smith not ex- 
ecuting : and that Giblett should execute another bond ; obliging 
himself, that the other six shall pay ; and that a bond of indemnity 
should be given to him, not by the six, Dor the five, who execute, 
but by three of those five. First, is that bond both joint and several ? 
Without saying, what the law is upon that, it is not the joint bond 
of the five. It is said, it is the several bond of the five ; and then, 
if the party can maintain his action upon it, this Court ought not to 
interpose. My inclination upon that is, that it is the several bond 
of the five ; but I state that with this otMiervation ; that it is not an 
opinion formed upon the research into the authorities, that may be 
due to it. I had a notion, which, I think, was not correct, that, 
where a man executes a bond, meaning, that it should be 
[* 226] the joint bond of himself and another ; and not his * sev- 
eral bond ; it would not be his several bond. But the 
cases go farther. In such a case, however, unless there is something 
special, the man, who had become so severally bound, has a right to 
have that bond delivered up (I) ; for his intention was, not to be- 
come a mere several obligee ; but to be a joint and several obligee ; 
and the rights are different both in law and equity ; for if he is only 
a several obligee, he has no remedies over against any one : but, if 
he is a joint and several obligee, or only a joint obligee, there is right 
of contribution against the other sureties in equity, from the earliest 
times, and of exonemtion from the principal. At Law the contract 
is perfectly different. The objection of the obligee, that a Court of 
Equity should not interfere, must depend upon very special circum- 
stances. There might be such a case ; if for a great length of time 
acts had been done, amounting to a waiver of the objection. 

It is not necessary in this stage to decide upon that part of the 
case ; nor to consider it farther, than to show, that it is material as 
to the defect or sufficiency of the memorial. That proceeds upon 
this ; that, either the memorial does not assert any thing sufficiently 
as to the nature of the security ; or it asserts what is false. It is 
said, if the nature of the security appears upon any recital in the 
memorandum, from that recital there is as express information as to 
the nature of the security, as if that part of the memorandum, which 
sets forth the security, had itself contained the terms ; and though 
this bond is not stated as joint and several, yet in stating Giblett's 

(1) Post, 227, and the note, 228. 
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bond it is recited as being joint and several. One point is, whether 
the doctrine applies to a recital in an instrument, that is not the in- 
strument of the party, whose instrument is recited. Another mate- 
rial circumstance is the ground for what is stated in the 
Report of * this case in the Court of King's Bench, that [*2273 
the recital is not true. It is not ; unless that bond, intended 
to be the bond of the six, is the bond of the six, or is the joint bond 
of the five ; for, if not, the recital, that it is the joint and several 
bond of the five, containing the circumstance, that it was not exe- 
cuted by Charles Smith, that is not true ; unless it can be made out 
to be the joint bond of the five. 

Another objection is, that the heirs are not mentioned, as bound. 
If the real meaning of the Act is, not, that you shall set forth in the 
memorial and deed every thing the Act requires, but the res gesite 
in this sense, that every thing material shall be set forth, it cannot 
be denied, that the statement, that the security afiects the real prop- 
erty of the grantor, is material. Many of the decisions under this 
Act go greatly beyond what the Legislature meant to require : but 
there is so much of decision upon it, that it must be considered as 
having that authority. It is said, there is enough in the memorial 
to show the heirs were bound : the condition expressing, if the heirs, 
executors, 6lc. pay. My present opinion is, that, if a man in ex- 
press terms binds himself, his executors and administrators, there is 
no way of contending, that, because the condition, which is to avoid 
the obligation, imposed by that bond upon the personal representa- 
tives, is a condition that may be performed by the heir, therefore the 
heirs are bound. I know, both in causes, and in bankruptcy, where 
there is a joint bond, the Court has sometimes inferred from the na- 
ture of the condition and the transaction, that it was made joint by 
mistake ; and would rectify that ; decreeing in a cause, that a new 
bond shall be executed, joint and several ; and, as this Court would 
so decree in a cause, ordering in bankruptcy, that proof 
shall be made * accordingly (1). But that turns upon this ; [* 228] 
that the instrument, though joint only, was intended to be 
both joint and several ; and therefore the Court will make it what it 
was intended actually to be. But I never understood, that, though 
upon the ground of mistake this Court would reform the instrument, 
therefore it would hold, that the instrument has a different effect 
from that, which belongs to it at law. If tl>e Court of Law should 
think it material, that the heirs should be set forth, the extent of that 
is for their consideration ; for in fact there is scarcely an instance of 
an annuity without a covenant binding the heirs ; and I am not 
aware, that it was ever supposed necessary to set forth the purport 
and effect of all those covenants. 

This, I believe, exhausts the whole of the objections, that were 
taken. Another objection occurred to me. There is considerable 
difficulty to construe this with reference to the first clause, where 

(1) .^7i/^, Thomns V. Frmer^ vol. iii. 35H), and the not«, 402. 
VOL. X. 1 I 
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the deed is executed by different parties, upon different days (I). 
The first clause directs, that a memorial shall be enrolled witnin 
tweaty days of the Execution : and shall contain the day the deed 
bears date. The question therefore is, in Law, what is the meaning 
of the words, '< the day of the date ?" The day of the date of a 
deed is, I apprehend, the day of the execution. It may be other- 
wise, where the expression is " the day the deed bears date." But, 
whether the Legislature meant in this clause the day of the execu- 
tion, may require some argument. If the day the deed bears date 
means expressly the day put upon the parchment, that certainly may 
be a day, on which no one party executes : it may be a day, 
[* 229] on which some execute, and ^ some do not ; and then the 
question is, from what time are the twenty days to be ac^ 
counted ? Suppose, the bonds in this case were executed on the 1st 
and 2d of January ; and the bond was the several bond of each ; 
and no relief was to be had in equity : then a memorial, enrolled 
upon the 22d of January, would be a good memorial as to the man, 
who executed upon the 2d ; and bad, as to him, who executed upon 
the 1st. There would be great singularity in the law, if those words, 
<< the day of the execution " and << the day the deed bears date " 
have not the same meaning. I am, not aware, that this has been 
noticed in any case. 

Upon the result of the whole, the first question for this Court to 
decide is, whether this bond is a legal instrument ? This Court 
may decide that question without sending it to law. But I am far 
from thinking, if these objections were all originally made, it would 
have been proper to decide upon them in the first instance ; and it 
is still less proper, some of them having received decisions at law, 
denying their validity. The best course will be, that some of the 
actions, that are brought, should be tried ; giving liberty to any of 
the parties to introduce objections to the memorial by way of plea ; 
and all parties to be at liberty to attend the hearing of the cause. 
If so, there will be no room to raise the questiqns as to Giblett ; 
whether he is bound at any rate ; and, if he is, whether this Court 
will interfere to prevent his making use of his bond of indemnity. 
Neither of those questions will arise, if any of the objections to the 
memorial are good. If therefore in any of the actions, that are 
brought, these objections can be introduced upon the record, they 
shall go to trial ; and all parties shall be at liberty to attend the 
trial (2). 

[This note refers also to Horwood v. SdmedeSf 12 Yes. 311 ; Wcare v. Hor- 

umd, 14 Yes. 28.] 

1. That the junsdiction of Courts of Equity to order instruments, void under the 
Annuity Act, to be delivered up, is not to be questioned, see, antt^ note 1 to Byne 
V. Vwian, 5 Y. 604. 

2. As the objections on the ground of the inadequacy of the consideration paid 
for an annuity, see notes 3, 4, to Gibaon v. Jeyea^ 6 Y. 267. And that, although 

f 1) PkUippB V. Crauffwrd, ante, vol. ix. 214 ; poH, ziii. 475. 
(2) Affirmed on rehearing, Wart v. Horwood, poit, vol. xiv. 28. 
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mere undervalue is not a sufficient ground for setting aside a contract, j^et the 
inadequacy may be so gross as to arord, of itself, evidence of fraud or oppression, 
see note 2 to Crmoe v. Ballard^ 1 V. 215. 

3. In what cases a Court of Equity may order a several bond to be delivered up 
when the intention was, that the bond should be joint ; see tiie note to Thomaa v. 
JFViaer, 3 V. 399. 

4. The transactions which gave rise to the present suit, were repeatedly agita- 
ted at common law ; the Court of King's Bench held the memorial of the annuity 
in question to be bad as not stating that the heirs of the obligor were bound to 
secure the annuity : (see 10 East, 123 :) but this judgment was reveieed in the 
Exchequer Chamber, where it was determined, that uie memorial of an annuity 
need not state the extent of the remeAf; see 4 Taunt 352: which latter determin- 
ation was held to be satisfactory by the Court, which had previously come to a 
different conclusion : Doe v. PkuUp^ 5 Mau. & SeL 372. As to the materiality 
of the time at which the paymenfof the consideration-money was actually made to 
the grantors of the annuity, the same having previously been deposited, not ontmo 
fo/oCTufi, but in trust; and the necessity of setting forth in the memorial by whom 
the money was paid ; see 3 Mau. & Sel. 86. 

5. With respect to the right of a defendant to revive a suit, even for costs alone, 
see the note to Morgan v. Scudamortj 2 V. 313. 

6. That the right of contribution between sureties (to the extent to which each 
has engaged himself) will be just the same, whether they respectively became 
sureties by several instruments or by a single one, see note 2 to Ex parte GiffonL 
16 V. 805. 

7. The omission of a party to bring forward all the evidence in his power, and 
to avail himself of every legal defence upon a trial at law, is no reason why a 
Court of Equity should intenere to grant a new trial : Slanden v. Edwards^ 1 ves. 
Jun. 134; Bateman v. WiUoe, 1 ScL & Le£204; BlackkaU v. Coomfrs, 2 P. Wms. 
72; Stephenmm v. IVilBon, 2 Vem. 325; Protheroe v. Fomum, 2 Swanst 231. 
But, if a defendant who failed to prove a material fact at law, in consequence of 
which judgment went against him, aflerwarda obtains a discovery as to the fact in 
question irom the adverse party, by a bill in equity, this may afford ground for 
granting an injunction to stay execution, though the defendant at law would not 
be allowed to prove the fact by any other witnesses whom he could have exam- 
ined at the trial : Hankey v. Vemon, 2 Cox, 14. 

8. That, where a Court of Equity has jurisdiction over the main subject of suit, 
it may, undoubtedly, decide upon matters offset, and legal questions arising inci- 
dentally, without referring such questions to a jury, see note 1 to llie Canons of 
St, PauTs V. Criekettj 2 V. 563. But, though, where a Court of Equity has a con- 
current jurisdiction, it is not hound to wait for the decision of a Court of Law, as 
appears from the principal case, or to act upon such decision when declared, yet. 
Lord Eldon has ooserved, reasonable caution requires a Court of fSquity not hastily 
to contradict the judgment pronounced by a Court of Law on a legal question 
submitted thereto, and tiiat it would be at least proper to send the question to be 
reconsidered at law : Dashoood v. Peyton^ 18 Ves. 37 ; aee note 3 to Trent v. 
Homning, 10 V. 495.- Lord Keeper Bridgman, indeed, went farther, and held, 
that when he sent a case for the opinion of a Court of Law, he was bound by 
that opinion, whether it concurred with his own or not : Fh/ v. Porter, 1 Mod. 313. 
And Lord Hardwicke seems to have felt the same implicit deference for the opin- 
ion of the common law judges : Ekins v. MaeklUh, Ambl. 185 ; Lord Cheste^d 
V. Janton, 2 Ves. Sen. 15a 

9. Some of the questions raised in this cause are now set at rest by the stat- 
utes of 53 Geo. III. c. 141, and of 3 Geo. IV. c. 2, in which the present law with 
respect to the memorials of axmuities is to be found. 
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DASHWOOD V. LORD BULKELEY. 

[1804, Nov. 24, 27.] 

Portion given over as to the greater part upon marriage without consent of exec- 
utors (a). 

A conditional consent, upon the offer of a settlement, retracted on a subsequent 
refusal to settle, and the marriage taking place afterwards : no relief against 
the forfeiture. 

Consent to marriage once given shall not be withdrawn by adding terms, that do 
not go to the propriety of giving the consent, [p. 242.] 

Consent to marriage on the offer of a settlement A settlement after marriage is 
sufficient, [p. 244.] 

Elizabeth Dutens by her Will gave and bequeathed the sum of 
12,0002. to trustees, in trust, to apply out of the interest unto her 
grand-daughter Elizabeth Callander the sum of 250/. a-year for her 
maintenance and education, until she should attain the age of twen- 
ty-one years ; and the residue of the dividends, &c. to accumulate 
for her benefit ; and when she should have attained her age of 
twenty-one, or be married, in trust to apply the dividends of the 
funds, in which the said sum of 12,000/. and the savings should be 
invested, for the benefit of Elizabeth Callander during the residue of 
her life for her sole and separate use, exclusive of her husband, &c. ; 
and immediately after her death, in case she should leave any chil- 
dren living at her death, in trust to transfer the funds unto and 
among all such children, equally, to be vested in the sons at the 
age of twenty-one, in the daughters at that age or marriage ; and 
in case there should not be any child, &c. in trust for the testator's 
daughter Elizabeth Dutens, and her grandson Peter John James 
Dutens, and their respective children in the same manner, and sub- 
ject to the same contingencies and limitations, as the original lega- 
cies given to them respectively. 

The testatrix also gave to the trustees a subscription of 100/. in 
the Irish Tontine ; upon trust, until her grand-daughter Elizabeth 
Callander should attain the age of twenty-one or be married, to in- 
vest the annual produce in Government or real securities, to accu- 
mulate ; and, when she should have attained that age or be mar- 
ried, in trust for her separate use, &c, ; and in case of her death 
before twenty-one or marriage, the savings during her minority to 

sink into the residue of the testatrix's personal estate. 
[*231] The testatrix then directed, that * Elizabeth Callander 

should during her minority be brought up and educated 
under the care and direction of Elizabeth Dutens, and in case of 
her death by such persons as she should by Will appoint ; and in 
case Elizabeth Callander should by any means whatsoever during 
her minority be removed from the custody and tuition of Elizabeth 
Dutens during her life, or of such persons as she should appoint, 

(a) See Scoit v. TyUr, 2 Bro. C. C. (Am. ed. 1844), 489, note (6) ; (yCaitaghan 
v. Cooper, anU, 5 V. 117 ; Stad^le v. BeaiunonU anU, 3 V. 89, note (a). 
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then the yearly sum directed to be paid out of the annual produce 
of the 12,0007. for her maintenance, &c. should cease; and the 
whole income accumulate upon the trusts before directed as to the 
savings. 

And it was thereby provided and declared, that if Elizabeth Cal- 
lander should at any time marry, either during her minority, or after 
she should attain her age of twenty-one years, without the consent 
in the writing of the testatrix's said executors, in such case, in- 
stead of being permitted to receive the whole dividends or annual 
produce of the bequests therein before given to or in trust for her, 
as aforesaid, the testatrix thereby directed, that the sum of 400/. 
only should from thenceforth be paid to her thereout during the 
residue of her life for her separate use ; and that in such case the 
residue of the dividends or annual produce of all such bequests so 
given for her benefit, as aforesaid, should after such marriage with- 
out such consent, as aforesaid, accumulate for the benefit of her 
children or other persons, who under the Will should become enti- 
tled to the capital upon the death of Elizabeth Callander; and, 
that if she should survive Elizabeth Dutens and Peter John James 
Dutens, and there should be a failure of issue of both, so that the 
whole fortune should centre in Elizabeth Callander, she and her 
husband, if the trustees should think fit, should take the surname 
and arms of Dutens ; and, that her executors and trustees 
should in case of her marriage, if they * should think fit, [* 232] 
lay that injunction upon the husband and make it part 
of the stipulation. 

The testatrix made similar dispositions in favor of Elizabeth 
Dutens and Peter John James Dutens ; with similar limitations over 
in the event of the death of either without leaving children to the sur- 
vivor and Elizabeth Callander ; and in the event of the death of her said 
daughters and grand-children she disposed of the three several sums 
of 12,000/. upon other trusts. She appointed her four trustees, 
Lord Bulkeley, Sir Matthew White Ridley, George Bogg, and 

Keate, to be her executors ; and by a codicil, taking notice, 

that she had the greatest opinion of the integrity of her executors, 
and not the least doubt of their care and attention, yet, as some of 
the objects of her Will were of very tender years, and the trusts 
probably of long duration, &c. for those reasons, and not from the 
least diffidence in her executors, she thought it more safe, as well 
for them as her daughter and grand-children, to have the direc- 
tion of the Court of Chancery ; and therefore directed a bill to be 
filed. 

The testatrix died in September 1789; and a bill was filed ac- 
cording to the direction of the codicil. About the latter end of 
1793, George Dashwood, Esq. paid his addresses to Miss Callan- 
der ; who had not attained twenty-one, and his solicitor by his di- 
rection sent a letter to George Bogg, one of the trustees, dated the 
16th of November, 1793, declaring his purpose to settle 6000Z. on 
his. intended marriage with Miss Callander ; in trust for him for 
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life ; remainder to her for life ; remainder to their issue, as he should by 
Deed or Will appoint ; and for want of such issue to his executor and 

administrators ; with a power to the trustees at his request to 
[* 233] lay out the * money in a house or land to be settled to the 

same uses. Bogg communicated this proposal to the three 
other trustees ; one of whom, Lord Bulkeley, sent an answer, con- 
taining the following passages : 

' '< I shall beg you to assure Miss Callander, that whatever inter- 
ests her own heart and happiness, and is agreeable to Mrs. Dutens, 
cannot fail of not only being very satisfiictory, but very interesting, 
to me. I sincerely wish her every happiness, and have no doubt, 
she has made a very good choice. I have not the pleasure of 
knowing the young gentleman : but I have heard a friend of mine, 
the Marquis of B. speak with much esteem of his father, Sir John 
Dashwood, and his family. I shall remain here till about the 20th 
of next month ; and shall with very great pleasure come up to 
town on purpose, in Case any signing and sealing is necessary by 
that time 

<< I have a perfect reliance, that, conversant in business much 
more than myself, you will see, that in matters of settlement the 
interest of Miss Callander, and any children she may have, are fully 
attended to ; and that the trustees will have no difference of opinion 
on that subject. I beg leave to assure you of the extreme pleasure I 
feel in co-operating with you and the other trustees, as well as Mrs. 
Dutens, in every thing, which can tend to promote Miss Callander's 
happiness." 

The answer of Sir Matthew White Ridley, another of the trustees, 
contained the following passages : 

<' I perfectly agree with you, that it would be well, that 
[^234] the business between the young people should *be de- 
cided in some way. In the trust, which Mrs. Dutens 
was pleased to place in us, I have always considered myself as 
bound to act towards the persons of the young people in the man- 
ner, which the Court, to whom their property was trusted, would 
have done, had the whole vested there. The offer, which Mr. 
Dashwood makes, of settling upon our ward (in addition to her for- 
tune) 6000/. upon her and her children of the marriage, is, I think, 
very handsome ; and, therefore, if I rightly understand it, obtains 
my consent to the union. At the same time, it might not be im- 
proper, I think, to attend to the interest of the children during their 
father's life time ; as he is a vei^ young man ; and may probably 
live to see his children attain the age of 21, or marriage. Should 
the whole be locked up until his death ? I suggest this nderely as 
an idea, which may not be correct ; and therefore submit it to your 
superior judgment, not as an obstacle, but as a doubt." 

The two other trustees and Mrs. Dutens also approving Mr. 
Dashwood's proposal, a draft of settlement according to that proposal 
was prepared, and sent to Sir John Dashwood and his son ; but Sir 

VOL. X. 11* 
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John Dashwood being suddenly taken ill, and dying soon afterwards, 
the settlement was not executed.' After his father's death, Mr. 
Dashwood refusing to execute any settlement, the trustees proposed 
a meeting ; which he declined to attend ; and the trustees having 
another meeting, and giving him notice, he did not attend : but his 
brother attended, and on his behalf declared, he would not make any 
settlement. Another meeting took place ; which Mr. Dashwood did 
not attend : but he represented to the trustees, that he declined 
making any settlement whatsoever. In consequence of that refusal 
the trustees sent Mr. Dashwood the following notice, dated 
the * 18th of March, 1794 : '' As trustees appointed by [* 235] 
the Will of the late Mrs. Dutens, for the security and 
preservation of the fortune left by her to Miss Callander, and any 
issue she may have, we Jiave taken into very deliberate consideration 
the application you have made for our consent to your intended 
union with that young lady ; and we are under the disagreeable ne- 
cessity of acquainting you, that we think, it would be highly incon- 
sistent with the trust reposed in us, if we were to give our consent 
thereto, without a previous settlement being made by you, on such 
terms as, under the sense of the importance of that trust, we think 
right." 

Miss Callander, having attained the age of 21 on the 20th of 
March, 1794, on the day following was married to Mr. Dashwood, 
without any settlement : but by indentures, dated the 24th of May, 
1794, he settled 60/. per annum Long Annuities, and 18657. Is. 3d. 
3 per cent. Consolidated Bank Annuities, according to his proposal. 

Under these circumstances the bill was filed by Mr. and Mrs. 
Dashwood, insisting, that the consent of the executors was not nee- 
essar}' ; that, if it was, the marriage was with their consent ; and that 
having once given their consent, they could not withdraw it ; offer- 
ing to complete the settlement, by settling 3000/. more ; and there- 
fore praying, that the Plaintiffs may be declared entitled under the 
bequest of the sum of 12,000/., &c. ; or, if the Court should be of 
opinion that. the marriage was without consent, claiming the 400/. 
a-year. 

The trustees by their answer and depositions, being examined by 
the Plaintiffs, admitted the letters, stated in the bill, and 
their approbation of the intended^ * marriage, and consent [^ 236] 
thereto, upon the terms of Mr. Dashwood's proposal. 

By the decree, pronounced by Lord Rosslyn, on the 25th of 
April, 1796, it was declared, that the Plaintiff Elizabeth Dashwood 
was entitled to the sum of 400/. a-year under the Will. After the 
death of Mr. Dashwood a petition of re-hearing was presented by 
his widow ; insisting, that she did not by her marriage under the 
circumstances, forfeit any of the bequests under the Will. Upon 
the re-hearing, a letter from Mr. Bogg to Miss Callander, dated the 
28th of October, 1793, which was not proved upon the original 
hearing, was offered in evidence, and permitted to be read de bene 
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esse. That letter, after some warm expressions of regard, proceeded 
thus : 

" And when I add, as I think I am free to do, that your connec- 
tion with Mr. Dashwood is what I most cordially wish to see accom- 
plished ; I am sure, you will both feel my motives for urging you 
most cautiously to avoid any step, that may hereafter be said to have 
been taken without your aunt's concurrence. Tell me therefore 
plainly, does she approve of my writing to Sir Matthew. If 
she does, I will write immediately. If she does not, then let 
me be candidly informed, whether, relying on each other as unal- 
terable, you cannot be content to delay your union, till you are 
both of age ; in which case, it will be time enough to apply to Sir 
Matthew in the winter ; which I will cheerfully and personally do. 

'' I certainly do not expect you to write me word that you will be 
married immediately: but I do expect that Mr. Dashwood fully 
communicates to me, if that is the determination : in order 
[* 237] that I may, with the concurrence * of Mr. Keate and Mr. 
L. Dutens (who thinks with ftie, I believe, on this sub- 
ject) adjust matters, that the world may not have cause to upbraid 
you of weakness, or acting clandestinely. Many and many are the 
reasons I could urge to induce you to wait. But I know the folly 
of any third person attempting to reason on such subjects. God, 
whose guidance you have hitherto relied on, will, I trust, direct you 
in your determination on a matter so important to your future 
welfare." 

In the subsequent part of the letter, with reference to a coolness 
between her aunt and Mr. Dashwood, he says, the present is a 
trying moment : a moment of possible separation from every thing 
she holds dear ; expressing his trust that Miss Callander will in no 
situation forget the obligations she is under to her aunt ; and that 
Mr. Dashwood will prove his sense of the value of her virtues, by his 
attention to one, who has been the watchful guardian over them ; 
and concludes with excusing his letter by his anxiety for her acting 
properly on this occasion. 

Mr. Romilly and Mr. Martin, in support of the Petition of Re- 
hearing. — The letters of I^ord Bulkeley, and Sir Matthew Ridley 
are consents in writing to this marriage. Mr. Keate, another trus- 
tee, did not give a consent in writing ; but it is proved, that he did 
explicitly consent to the marriage ; provided a settlement should be 
made : so did the fourth trustee, Mr. Bogg ; which appears by his 
letter, which has been found since the decree; and though not 
proved in the cause, may now be used. The distinction 
[*238] upon that appears in Wright v. PiUing (1) ; *that upon 

(1) Pre. Ch. 494 ; see 496 ; Amb. 90, and the ai^orities referred to in Wyatt's 
Prac. Reg. 34 ; post, vol. xiii. 423 ; Buckmasler v. Hoarrop, xiii. 456 ; 1 Ves. & 
Bea. 153 ; Walker v. Symmonds, stated from the Re?. Book, ] Mer. 37, in a note 
to Wood V. Griffith : but in that case a Petition of rehearinfir was taken off the file 
on the express CToand, that it made a case different from that, on which the De- 
cree was founded, by introducing circumstances, not before the Court at the time 
of making that Decree, fyilliamson v. HaUon, 9 Price, 194. 
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an appeal from one Court to another, as from this Court to the 
House of Lords, no evidence can be produced that was not before 
the inferior Court: but upon a re-hearing you may produce, not 
only evidence, not produced before, but new evidence. That case 
was an appeal from the Rolls to the Lord Chancellor, which is con- 
sidered as a re-hearing. Hedges v. Cardonnel (1), is also an au- 
thority to the same effect. 

There ife a case in Viner (2), establishing, that in these cases, if 
the substantial part is performed, equity will supply small tieficien- 
cies and circumstances. From the moment Mr. Dashwood wrote 
the letter, proposing a settlement, the marriage having taken place, 
he was as much bound in equity as if a settlement had been exe- 
cuted : the only condition annexed by the trustees was complied 
with ; and the consent therefore is absolute, and could not be with- 
drawn, so as to affect the rights of the parties. Farmer v. Comp- 
tan (3). Daley v. Desbouverie (4). Lord Strange v. Smith (5), 
is as strong a case. Mesgrett v. mesgreit (6). Campbell v. Lord 
Netterville (7). O^Callaghan v. Cooper (8). In all these cases it 
was held, that as the settlement might be made afterwards, the con- 
sent must be considered absolute. Considering the grounds upon 
which Courts of £quity have proceeded, construing these conditions 
strictly, and holding that, if they are 'substantially performed, the 
literal performance is not to be regarded, the objection, that one of 
these trustees did not consent in writing, will not prevail. 

*The Lord Chancellor [Eldon]. — If there ever was [*239] 
a case, in which it was reasonable that the trustees should 
not consent, this is that case. The husband having obtained their 
consent by proposing a settlement, and immediately before the mar- 
riage refusing to make any settlement, they were justified in saying, 
they would not consent, unless he would make a previous settle- 
ment ; which is the expression both of the letters and depositions. 
There are many cases, in which the trustees might, notwithstanding 
he was bound to make a settlement, refuse to consent without a pre- 
vious settlement. It is impossible not to have a wish to relieve this 
lady : but I do not see my way to it. I will read the cases ; and 
then say, whether it is necessary to hear the Defendants. 

Nov. 21th. The Lord Chancellor [Eldon] directed the Coun- 
sel for the Defendants to proceed ; observing, that it would be 
more satisfactory to the parties, that the cause should be heard 
through. 

Mr. Richards, for the trustees, observed, that the case of Daley 

])-2Atk.408. 

[2) 5 Vin. tit Condition, 87, pi. 6. 



(3) 1 Rep. Ch. 1. 

(4) 2 Atk. 261 
(5 Amb. 263. 



2 Atk. 261 ; cited 2 Ves. 535. 



(6) 2 Vem. 580. 

(7) Cited 2 Ves. 534. 

(8) .^tty vol. V. 117. See StackpoU v. Beaumont, iii. 89 ; and the note, 98. 
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▼. Desbomerie appears very strong ; but does not come up to this ; 
and insisted, that the consent, which was absolutely necessary in this 
instance, was given by those trustees, who expressed it, subject to a 
proper settlement ; and that consent, so qualified, was afterwards 
absolutely withdrawn ; that the objection, that the trustees have no 
right to withdraw their consent, so as to affect the rights of the par- 
ties, is just, only if the consent is absolute ; and, that it would be 
very dangerous, and a great inlet to fraud, to hold such' a consent 
absolute) where perhaps the husband may neither have intended, 

nor have had the means to fulfil his engagement. 
[• 240] * Mr RomUy^ in reply. — In all these cases a Court of 

Equity, not considering the letter so much as the sub- 
stance, will not permit the parties to suffer by the mistake of execu- 
tors ; and has even dispensed with the consent, where it has been 
unreasonably withheld ; of which an instance ismentioned in Pcytoti 
V. Bury (1). Suppose the marriage had taken place immediately 
after the letter, containing Mr. Dashwood's proposal: the Court 
would have compelled him to make a settlement upon that letter, as 
an agreement. The marriage having taken place the day after 
Mrs. Dashwood was of age, will be considered for this purpose the 
same as if during her infancy. He could not possibly have availed 
himself of the circumstance, that she had been of age twenty-four 
hours. The trustees all insisted upon a previous settlement only 
under the impression, that without that be would not be bound. 
The coni\ection was approved, and her affections engaged, with the 
consent of her friends ; and the trustees had no objection, but, that 
. he was not bound to make the provision, they erroneously conceived 
to be necessary. . But he was bound in fact ; and, that being their 
only reason, they must be considered as having consented ; all, that 
they intended, being substantially done. I do not rely upon his 
offer by the bill to make a settlement : but, independent of that, he 
was bound to make a settlement ; and she, by the marriage a pur- 
chaser of that settlement, is entitled to insist, that it shall be made. 
Questions of this sort have been considered in equity with great re- 
laxation : the Court placing itself almost in the situation of the 
parent ; considering, what the parties meant, and what ought to be 

done. 
[*241] *The Lord Chancellor [Eldon]. — I have looked 

through all the cases upon this subject, with a very anxious 
wish to find a principle for reversing this decree, which I dare trust 
as a principle to govern future cases ; and though' a review of the 
authorities has brought back to my mind many considerations, that 
formerly affected it in this case, I dare not say, this case will do 
within any such principle as the Court has acted upon. The case 
of Daky v. Desbouverie is extremely strong. I have looked at Lord 
Hardwicke's notes ; and I have not been able to find any declaration 
of the principle, upon which that case was decided. His Lordship 

(1) 3 P. Will. e%; 866 688. 
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only states at the conclusion of the note (from which the circum-i 
stances of the case appear very much as stated in the Report) that 
he declared, that under all the circumstances the marriage ought to 
be considered as having been had with the approbation and consent 
of the trustees ; and therefore the money was payable. Upon the 
whole Note it appears, Lord Hardwicke had satisfied himself of that, 
which I think extremely difficult satisfactorily to collect from the 
cases, that Mr. Manley wrote that letter, as the agent of all the trus« 
tees ; and that, fairly construed, it was a distinct assent upon the 
part of all the trustees to the marriage : even, if the struggle they 
had agreed to make for a better settlement should not be effectual ; 
thinking it their duty to struggle for a better settlement ; though 
stating, that, if they should not succeed, they were obliged for the 
happiness of the young lady to give their consent. It is impossible 
to support that case, unless in Lord Hardwicke's opinion that was 
the meaning of that letter. I think, it is net the natural import 
of it. 

The case of Farmer v. Compion does not go the length 
of this by any means ; for there was a consent to * the set- [^ 242] 
tlement, not executed before marriage ; and the Lord Chan- 
cellor says, that the marriage ought to be esteemed a marriage with con- 
sent of Sir Henry Compton, the father of the lady, ^< in respect there 
was an express consent of the said Henry both before and after the 
said marriage consummated, and no disagreement or alteration of his 
good liking in the mean time." 

These are very material words ; for it would be very dangerous, 
as a general principle, notwithstanding all the color there is for say- 
ing, it has been acted upon, to hold, that, if at a particular time a 
person in loco parentis, as guardian, upon a conscientious sense of 
duty thinks himself required to give consent, and previously to the 
marriage is duly informed of circumstances, that ought to have oper- 
ated at first to make him withh,old his consent, if he has once giv- 
en it, he shall not afterwards alter his mind. The cases have gone 
this length ; that, if consent is once given, it shall not be withdrawn 
by adding terms, that do not go to the propriety of giving the con- 
sent. In Lord Strange v. Smith, the question was, whether the 
Plaintiff was to have jure uxoris, an estate for life in real estate ; or, 
whether, as the marriage was without consent, the rents were to be 
in trust for the separate use of the wife. It was not of much con- 
sequence ; for probably in the latter case she would have given them 
to him. But the question was, whether the marriage was with con- 
sent. The evidence is detailed in Lord Hardwicke's Note ; and it 
appears, the mother had expressly given her consent : the affections 
of the young lady were entangled, and afterwards, the propositions 
about a settlement not having been made the subject of any 
qualification as to the consent given, a new proposition was 
adopted ; and, at last, the mother positively insisted upon a new 
term. The father of the Plaintiff was very averse from that ; but 
at length consented, thinking it for their happiness ; and then the 
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mother of the lady, who seems to have been of a very perverse 
disposition, the moment that it was acceded to, said, her daugh- 
ter never should marry into that family. Under these circumstances 
the Lord Chancellor was of opinion, and rightly, that, a consent 
having been given without any condition, every thing reasonable 
agreed to, no fair objection, either of a moral, or a pecuniary na- 
ture ; it was a fraud upon the affections of the daughter to retract 
the consent merely «from caprice and perverseness. The case of 
Mesgrett v. Mesgrett was upon quite a different ground ; viz. a gross 
fraud. The property was to go over to the daughter of one of the 
guardians upon a marriage without consent. He encouraged the 
proposal, and then affected to say, he had not given his consent, for 
the purpose of obtaining the property for his own daughter ; and it 
was rightly said, Qui facit consentire videtur : especially in such a 
case, where he gave encouragement, and affected not to give his con- 
sent, for such a purpose. Campbell v. Lord NetterviUe does not gov- 
ern this at all. In that case the House of Lords held, that, the 
marriage having been encouraged between the parents, till from the 
circumstances of one of them he could not give the whole of that 
15,000/., that should not be held a withdrawing of his consent to 
the marriage. 

In this case upon the circumstances it is not possible for the 
Court at the expense of so much as will be put in hazard, to gratify 
any inclination it may have to give the larger part of this fortune. 
It is expressly stated, that, if she marries either before or after the 
age of 21, without the consent of the four trustees, she is to have 
400/. a-year ; and the rest is to accumulate for those who are to 

take afterwards. Mr. Dashwood proposes to settle 6000/. 
[*244] Lord Bulkeley answers that *by a letter, importing, that, 

with reference to rank, character, and connection, that 
proposal, was perfectly agreeable : biit a fair construction of that let- 
ter puts it upon the other trustee to see, that the consent is followed 
by a proper settlement. Sir Matthew Ridley says expressly, the offer 
to make a settlement (for that is the term) obtains his consent. 
Strictly speaking, if the authorities did not forbid that construction, 
the natural interpretation would be, that, if the settlement is made, 
the consent shall follow ; and the mere offer will not do : but in 
many of the cases, though upon the treaty the intention seemed to 
be, that the settlement should be before marriage, a settlement after 
marriage has been held sufficient to satisfy such a conditional offer. 
While the father of Mr. Dashwood lived, the settlement was pre- 
pared. It was approved by the aunt of Miss Callander, if made 
upon the terms proposed ; and Mr. Dashwood and his father ap- 
proved the marriage and the settlement. Either Mr. Dashwood 
would not, or he could not, execute the settlement. In fact, before 
the marriage, and after the death of Sir John Dashwood, the trus- 
tees, who had given a consent, conditional in this sense, that the 
settlement was to be made either before or after the marriage,, and 
in my opinion before, though, upon the intervening circumstances 
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that makes no difference, call upon Mr. Dashwood to meet them. 
Though repeatedly called upon, he positively refuses ; finding him- 
self upon his father's death in circumstances, that did not admit of 
his executing a settlement according to the proposal. The trustees 
then say, this will not do : they are bound to attend to the interest 
of the lady ; and all, that is hitherto done, was encouragement of 
the marriage, provided, they had a hope (I cannot put it more fa- 
vorably) of having that settlement. But, when he distinctly re- 
fused to execute any settlement, it was not unreasonable 
in the trustees, or a parent, or * this Court, in the place [* 245] 
of a parent, to insist upon a previous settlement. It was 
put^ strongly, that the trustees withholding their consent, because 
there was not a previous settlement, was under the ignorance of the 
Law, which would have compelled a settlement ; and, if they had 
known that, they would have continued their consent. This case 
will not admit that ; for that depended upon his ability ; and their 
objection was, either that he would not, or, what is much more ma- 
terial, that he could not, make the settlement ; and therefore the 
effect of the Law could not produce that beneficial situation for 
their ward ; a power of attaining which was the condition of the 
original consent ; her power of effectually attaining which was the 
reason of their continuing their consent ; and the non-performance 
of the condition was a reasonable circumstance, upon which they 
would not permit the marriage without a previous settlement. Con- 
sidering myself bound by the cases, yet I think some of them have 
gone a great length in fettering the fair exertion of parental provi- 
dence in the case of marriage. The power of trying, how far the 
grounds are reasonable, upon which persons, thus entrusted by pa- 
rents, have given, or withheld, their consent, is a very dangerous 
power for this Court to assume. But it has assumed that power. 
There is no one point of fact more diflicult or delicate for a Court 
of Justice than the actual circumstances, under which trustees may 
conscientiously refuse to give consent ; and yet be silent, unless 
compelled to speak. There is great danger, I admit, on the other 
band, permitting him to withhold reasons, perhaps rashly and im- 
providently conceived. But, where reasons are stated, strongly ap- 
pearing to be right, and which a parent might assign, it would be 
very dangerous to examine those with such a determination to think 
them good for nothing, as appears in some of the cases. 
* Upon the whole, I cannot reverse this decree without [* 246] 
some principle, that will stand the test of general applica- 
tion ; and, though I seriously wish I could, I dare not say, I have 
found such a principle. 

The Decree was affirmed. 

1. As to the admission of new evidence upon appeals, see anie, note 2 to Hitl 
V. Chapman, 1 V. 405. 

2. With reference to the binding force of conditions, precedent or subsequent, 
in restraint of marriage, when such conditions are annexed to legacies or devises, 
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see, anU, note 3 to Stadnole v. Beaumont, 3 V. 89. When a condition ntbttquaU 
becomes impossible by t£e act of God, the interest of a legatee, or devisee, is dis- 
charged from the condition and remains absolute: Peyton v. Bury, 2 P. Wms. 
eOQ ; .^iddbie v. Eke, 8 Taunt 467 : and no one will be allowed to take advanti^e 
of a bequest over, who has himself been instrumental in causing the breach of a 
condition : Garrett v. Pret^, stated from R^. lAb. in 3 Meriv. 120 ; CKarfce v. 
Parker, 19 Ves. 12; jyAgiSUxr v. Drinkwatar, 2 Ve». & Bea. 225. And, where a 
marriage portion to a woman has been bequeathed in trust, upon condition that a 
settlement shall be made upon Yievpremous to marriage, if the completion of a set- 
tlement be defeated by the neglect or mistake of the trustee, he will be compelled 
to hand over the portion, upon an execution of the settlement dUr marriage: 
OCalaghan v. Cooper, 5 Yes. 122. There are cases in which it has even been 
determmed, that where one of several trustees has withheld, upon unreasonable 
grounds, his consent to the marriage of his ceshii que tnut, that should not affect 
the consent given by the majopty of ^e trustees, where it was reasonable they 
should consent: CUai v. Parker, 19 Ves. 15. But this jurisdiction, which courts 
of equi^ have sometimes assumed, of determining whether such consent can be 
in^ied (fForUdngUm v. Evana, 1 Sim. & Stu. 172; Mesgrett v. Mesgrett, 2 Vem. 
561); or whether it has or has not been reasonably withheld (Peyton v. Bury, 2 P. 
Wms. 628; Dal^ v. Desbouoerie, 2 Atk. 264); has been pronounced by Lord 
Eldon, on other occasions as well as in the principal case, to be very dangerous: 
for his lordship observed, if it is to be understood, that a court of equity will 
inquire whether the person to whom a discretion is given by a testator, and who 
meant to act honestly, has come to precisely the same determination which the 
court would have made, this amounts to readinff the will as requiring the consent 
of the court: Clarke v. Parker, 19 Ves. 11. The authority to consent, in such 
cases, is annexed to the office of trustee, and, like other autliorities annexed to 
that office, rests only in such trustees as ad; if the actin? trustees, therefore, jgive 
their consent to a marriage, that may be sufficient: WorUungUm v. Evans, 1 Sim. 
& Stu. 172; or this may be a proper case for a reference to the master, to inquire 
whether the match is a suitable one : Goldsndd v. Goldsmid, 19 Ves. 372. 

3. A condition annexed to a bequest, requiring the consent of executors to 
the marriage of the legatee, will not be held applicable to the case of a daughter 
of the testator who married in his life-time, with his consent, or subsequent appro- 
bation ; the testator could only have meant to impose the condition with reference 
to a marriage after his death, such marriage alone being one the propriety of which 
could be ascertained by the consent ot executors: Pamell v. Ijifon, 1 Ves. & Bea. 
483 ; Clarke v. Berkeley, 2 Vem. 721. Nor will such a condition apply to a second 
marriaj^, if a daughter, once married with the testator's consent, become a widow : 
Hutchinson v. Hammond, 3 Brown, 145 ; Crommdin v. (^rommdin, 3 Ves. 230. 

4. Where the consent of trustees to the marriage of a legatee is required, in 
order to vest the legacy, if the consent has been substantiafiy given, though not 
modo el forma, the legatee will be held duly entitled to the legacy : Worthnelon 
v. Emns, I Sim. & Stu. 172; PoUock v. Crojl, 1 Meriv. 187; Daley v. IkStou- 
verie, 2 Atk. 265. And, though it would be wrong to lay it down generally, that 
even an express consent to a matrimonial connexion may not be retracted, or lim- 
ited, for certainly, if such consent was obtained by deceit or fraud, it may, at any 
time before the marriage, be retracted ; {Merry v. Ryves, 1 Eden, 6 ; Smith v. Hur 
son, 1 Phillim. 300; Uarke v. Parker, 12 Ves. 19 ;) yet, after a mutual attachment 
has been suffered to grow up under the sanction of the trustees, Lord Eldon ob- 
served, it would be somewhat late to state terms and conditions, on which a mar- 
riage between the parties should take place: D'^guUar v. Drinhoater, 2 Ves. & 
Bea. 234. Lord Hardwicke intimated the same thing, in the case of Lord Strange 
V. Smith, Ambl. 264 ; and Lord Somers long before had declared, that he looked 
upon a countermand of consent to a marriage as nothing after the affections of the 
younff people were engaged : Wanchford v. FMeriey, 2 Freem. 201. 

5. It is a fifeneral rufe, that, where a condition is annexed by will to a devise or 
bequest, anano one is bound to give notice of such condition, the parties must 
themselves take notice, and perform the condition, in order to avoid a forfeiture ; 

. Chauncty v. Graydon, 2 Atk. 619 ; I\y v. PorUr, 1 Mod. 314 ; Burgess v. Robin- 
son, 3 Meriv. 9 ; PhUips v. Bury, Show. P. C. 50. Infancy will be no excuse, in 
such case, for non-performance of the condition : Bfrtie v. Lord Falkland^ 2 Frppm. 
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221 ; Lad^ Ann Frf$ eatty I Ventr. 200. Bat the application of the ^eral rale 
is subject to one restriction: — ^where a condition is annexed to a devise of real 
estate to the testatoi^s heir at law, there notice of the condition is necessary be- 
fore he can incur a forfeiture, for an heir at law will be supposed to have entered 
and made claim by descent, not under the will: BwMon v. Honi/niy, AmbL 25^ 
The notes to the principal case have been, in a great measure, extracted from 1 
Hovenden on Frauds, 400, 40a 
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MAUNDRELL v. MAUNDRELL (a). 
[1804, Nov. 17 ; 1805, August 27. See ante. Vol. VII. 567.] 

Upon a Rehearing the Lord Chancellor affirmed the Order upon the point, that a 
purchaser, to avail himself of an outstanding Term against dower, must have 
procured an assignment, or at least a declaration of trust ; or have got posses- 
sion of the deed, creating the Term. 

Upon the other question, though appearing not to be raised by the case, the Lord 
Chancellor expressed a clear opinion, that a general power of appointment over 
the whole estate may subsist in the same person, who has the fee-simple (6). 

The execution of a power of appointment operates by way of limitation of a use 
under and by the effect of the instrument reserving the power: the fee vesting 
in the mean time, [p. 255.] 

Distinction as to the effect of a partition upon a devise. If the conveyance goes 
no farther, the Devise is not revoked ; as it is, if he takes the divided estate 
with a power of appointment (c), [p. 256.] 

Not necessary to recite an intention to execute a power, if the act can be done 
only by that authority (rf). [p. 257.1 

But where the act purports to pass the interest, it shall be considered so intend- 
ed, and not to exercise an authority, [p. 258.] 

Distinction between a Term in gross and a Term to attend the inheritance. 



[p. 259.] 
lule 



Rule between incumbrancers, that a subsequent incumbrancer, without notice, and 

having as good a riffht, getting in the legal estate, by assignment of a Term, 

or p(»se8sing himself of the deed creating it, is protected, [p. 260.] 
Distinction between the cases of dower and a mesne incumbrance as to the effect 

of notice ; preventing the preference by getting in the legal estate in the latter 

case ; not m the former, [p. 261.1 
Conveyance to such uses as A. shall appoint, and, for default of appointment, to 

him in fee, a mode used to prevent dower, [p. 263.] 
The execution of a power of appointment operates as a limitation of a Use ; 

attaching upon the seisin in the feoffees, &c. under the old instrument, 

[p. 264.] 
Ground of the distinction, as to the revocation of a Devise, between a Partition 

merely, and with the addition of a Power of fg>pointment (e), [p. 264.] 
Power ot appointment does not prevent the fee vesting, subject to be devested by 

execution of the power (/|, [p. 265.] 
Such a power is a mode, which the owner of the estate reserves to himself, or 

gives to another, through the medium of the Statute of Uses, of raising and 

passing an estate, [p. 266.] 
When the purposes of the trust of a Term are satisfied, the Term belongs in 

Equity to the owner of the inheritance ; whether declared by the original con* 

veyance to attend the inheritance, or not, [p. 270.] 
Rule between incumbrancers, that a subsequent incumbrancer, without notice, 

getting in a Term, may protect himself: unless there are circumstances, giving 

the prior incumbrancer a better right to call for an assignment, [p. 270.] 
Subsequent incumbrancer cannot protect himself by a satisfied Term against a 

prior incumbrance, unless in some sense got in : either by an assignment, or 



la) See tlie cases cited to the different points of this case, ante, 7 V. 567. 
(6) See Sugden, Powers, (4th Eng. ed.) 81, d seq. ; 4 Kent, (5th ed.) 348, 349. 
(e) KnoUys v. Alcock, ardt, 7 V. 558, note (6). 

(d) See the notes to this point in Mac Lerotk v. Bacon^ ante, 159, note (a); 
Andrews v.Emmot, 2 Bro. C. C. (Am. ed. 1844), 297, note (1), 303, note (6); 
JStannock v. Horlon, aide, 7 V. 391, note (6), and cases cited ; 4 Kent, (5th ed.) 
334, et seq. ; Sugden, Powers, (4th Eng. ed.) 287, 288. 

(e) KnoUys v. Akoeky ante, 7 V. 55S, note (6) ; Momey Oeneral v. Vtgw, ante, 
8 V. 281 and notes; Barton v. Croxall, Taml. 164. 

( f) Sugden, Powors, (4th Eng. ed.) 150, d seq. 



1804'5.J MAUMDRELL V. MAUNDRELL. cS46 

making the trustee a party to the instrument, or taking possession of the deed, 
creating the Term: nor if he has notice, before he pays his money, [p. 271.] 
Distinction upon that as to the dowress, upon no principle, but established by 
practice, [p. 271.] 

This cause came before the Lord Chancellor upon a petition of 
re-hearing, complaining of the order (1), pronounced by the Master 
of the Rolls, sitting for the Lord Chancellor, allowing the exception 
taken by the widow to the Master's Report. 

Mr. Romtty and Mr. Cooke, in support of the Petition of re-hear- 
ing. — Upon the first question, as to the outstanding term, of 
which the purchaser did not take an assignment, it is admit- 
ted, that, if an assignment had been taken, that would have 
done. This must be contended by the widow, as a question 
of positive Law ; requiring, as indispensably necessary, a merely 
formal act, an assignment by one trustee to another trustee ; like 
the enrolment of a bargain and sale, &c. But this is not to 
be determined as a question of positive law : the question being 
merely, whether the Court will assist the widow, at Law clearly not 
entitled to dower, at least not until after the expiration of 
the existing term. If relief * is to be given, it must be [* 247] 
upon equitable principles. Your Lordship, following 
Lord Hardwicke, in Swannock v. Lifford (2), will not carry this 
farther ; but will relieve in a case under circumstances precisely 
the same as in Lady Radnor v. Vandebendy (3). If this question 
is to be decided, not upon positive Law, but upon principle, what 
difference can an assignment by this trustee to another trustee 
make ? Much less can a mere declaration of trust by the trustees, 
which, it is admitted, would have the same effect as an assignment, 
make any difference. The case is anomalous ; if the mere dec- 
laration of that, which, whether the declaration is made, or 
not, exists, viz. that he is a trustee for that person, for whom un- 
doubtedly he is a trustee, can make the least difference in the 
right. Suppose, the purchaser could not possibly procure an as- 
signment of the term : the trustee being a lunatic, or out of the 
kingdom, or refusing to assign. This was compared in the judg- 
ment to an assignment, to protect a subsequent incumbrancer 
against prior incumbrances : but that depends upon the absence of 
notice of the prior incumbrance by the subsequent incumbrancer, 
when he advances his money. The principle, upon which the 
Court proceeds in those cases, that the money was advanced with- 
out notice, distinguishes those cases. If the trustee is also a trustee 
for other purposes, besides merely holding the term to attend the 
inheritance, will the mere assignment of the term make the assignee 
a trust for those other purposes ? The purchaser, contracting for 
the estate, virtually contracts for the term ; which becomes his 

(1) Reported arUtf vol. viL 567. 

(2i Mr. Butler's note, 105 ; Ck>. Lit 208 a. ; Amb. 6 ; 2 Atk. 206, by the name 
of HUl V. Marru ; atiU, ffynn v. IfiUiams, vol. v. 190, and note (a). 
(;i) Show. P. C. 69 ; Pre Ch. 65. 

VOL. X. 12 
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property. He may at any time call for an assignment : then why 
should he not permit the same trustee to continue a trus- 
[* 248] tee for him ? * The only use of the assignment is evi- 
dence of his intention to take the benefit of it : but the 
evidence from his paying the money is as strong. Lord Hardwicke 
does not in any part of the case before him state, that the term 
must be assigned ; though that circumstance happened to occur in 
that case. 

Upon the second point, as to the execution of the power of ap- 
pointment, the Master of the Rolls seems to rely upon the case of 
Goodill V. Brigham (1) : a case, decided upon grounds ex- 
tremely questionable : that case going no farther than this ; that, 
the legal fee being given, a mode of disposition inconsistent with 
the legal fee cannot be added; not applying to the mere reservation 
and execution of a power. The practice of conveyancers for a 
great length of time has relied upon this mode of barring dower; 
and the rule is so stated by Mr. Butler (2) and Mr. Fearne (3). 
In Sir Edward Cleere^s Case (4) it was held, that the appointee 
came in, not under the appointment, but under the original title ; 
and the execution of her power was merely instrumental. The 
limitation of the fee does not contain every mode of exercising au- 
thority over the estate. A power may be exercised in a different 
manner from that, by which the ownership of the estate may be 
conveyed. The word " appoint " would be sufficient alone, with- 
out words of conveyance. So a power may be executed by a Will 
without three witnesses. The distinction therefore, appearing in 
this judgment, that it may be by deed or Will, assumes too much 
in assuming, that the Will must have three witnesses, and a deed 
must contain the operative words. The effect of this is, that a use 
is raised ; and, the power being executed, the purchaser 
[* 249] * is in under the original deed, not merely by the appoint- 
ment ; and consequently the dower is barred. 
The Lord Chancellor [Eldon]. — I considered it perfectly set- 
tled by the cases upon partition after a devise, that, if the limitation 
is to such uses as the devisor shall appoint, and, in default of ap- 
pointment, to him and his heirs, the circumstance of giving that 
power revokes the Will ; and, if that power was not given, there 
would be no revocation. Those cases stand upon this ; that the- 
devisor gets, not only the fee in the estate divided, but a power, as 
well as an interest ; which he had not before. I would not have 
heard this argued ten years ago ; knowing personally, that this doc- 
trine is directly contrary to the whole system of conveyancing, the 
constant course of Mr. Booth, Mr. Pickering, Mr. Fearne, Mr. 
HoUiday, and all the great Conveyancers. 

Mr. Alexander and Mr. Hart, for the widow, in support of the 

(1) 1 Bos. & Pul. m 

(2) The note 330, Co. Lit 379 6. 

(3) Feame's Cont Rem. 509, 4th edit 

(4) 6 Co. 17. 
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Order, allowing the Exception. — The widow was entitled to come 
here against the trustee to have the term removed out of the 
way. It is laid down distinctly, that a trustee of a term to at- 
tend the inheritance is a trustee for all interested in the inheri- 
tance, according to their respective interests in it. If a partial 
interest is created, he is trustee for the person, having that in- 
terest, to that extent. If this widow had a jointure, he would be 
a trustee for her in respect of that ; and upon the same principle 
he must be a trustee for the legal interest of the widow in respect of 
her right to dower. The Court must have given her the benefit of 
the terra, as having the best right to call for it ; according 
to Lord Hardwicke's * opinion in WiUoughby v. Willough- [* 250] 
by (i): the case, upon which the Law on this subject 
principally depends. If the purchaser had used due diligence, by 
procuring an assignment of the term, or taking a declaration of trusts, 
there is no Law to take the benefit of it from him ; and in the case 
of the widow certainly, for what reason as not very clear, whether 
he had notice, or not. Lord Hardwicke never states the rule with- 
out the limitation, that the purchaser has got an assignment of the 
term. In fVillotighby v. WiUoughby Lord Hardwicke puts (2) the 
very case ; 

" Consider, how the right would have stood as between the Plain- 
tiff Mrs. Willoughby's mortgage and the Defendant Cripps's mort- 
gage ; in case there had been no assignment of the old term to a 
new trustee for Cripps ; but the legal estate had remained in Skyl- 
ling, the surviving trustee in the first assignment, to attend the in- 
heritance. In that case it would have been most plain, that Mrs. 
Willoughby's mortgage should have been preferred. Wherever the 
legal estate is standing out, either in a prior incumbrancer, or in 
such trustee, as against whom the puisne incumbrancer has not the 
best right to call for the legal estate, the whole title and considera- 
tion is in Equity ; and then the general maxim must take place, qui 
prior est tempore , poriior est jure" 

Lord Hardwicke there must suppose, that Cripps had no notice 
of the former mortgage ; and the passage shows his opinion, that be- 
tween incumbrancers the question depends upon the better right to 
call for the legal estate ; and that depends upon the diligence of the 
purchaser ; and, if he does not guard himself by getting it 
in, the * trust with reference to the interests in the inheri- [* 251] 
tance remains, as before ; and those prior interests in time 
have the better right. Accordingly by the universal practice, in 
order to protect incumbrancers upon the fee against mesne incum- 
brances, an outstanding term must be got in ; if it is not, the mesne 
incumbrancer would have a right to consider the trustee as trustee 
for him ; and might come into this Court to prevent the puisne iii« 
cumbrancer from setting up the term against his ejectment. The 
form is, according to the manuscript opinion of an eminent convey- 

(1) 1 Term Rep. 763. 

(2) 1 Term Rep. 773. 
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ancer, to make the trustee assign specifically in trust for the pur- 
chaser. There is therefore great difference between a term out- 
standing, to attend the inheritance, and a term got in, to protect a 
purchase. The whole language of the judgment in Swannock v. 
Lifford shows, that distinction was in Lord Hardwicke's mind ; who 
puts the case of a mortgage outstanding ; and says, the widow would 
have a right to redeem ; even where there is a purchaser. What 
difference arises upon the circumstance, that a third person has a 
charge upon the term ? If she can come to redeem an outstanding 
mortgage, why cannot she come against a trustee of a term to at- 
tend the inheritance ? In both cases there is a purchaser for valua- 
ble consideration; and the decree has the effect of giving relief 
against him, notwithstanding his valuable consideration. If the 
widow has not this right, the title to dower would soon be lost ; for 
there is no estate without a term outstanding, either for a mortgage 
or other purposes. The answer to the case of a lunatic trustee, &c. 
is, that by the act of God, or other circumstances, the vendor can- 
not make a title independent of dower. It is to be wished, that the 
impediments to the means of disappointing dower were multi- 
plied. In Lady Radnor v. Vandebendy Lord Somers decided, 

not upon the Equity, as being greater for the one than 
[* 252] the * other, but upon this ; that the ordinary habit of 

conveyancing had been in this course ; and the same 
principle prevailed in the House of Lords. The distinction of the 
case of Swannock v. Lifford is very fine, if it did not turn upon this 
merely : that the Court had resolved to go no farther. Lord Hard- 
wicke expressly notices, that the term was taken in : and says dis- 
tinctly, that he will adhere to precedent to that extent ; but will not 
go farther. There is therefore his clear authority, that unless the 
term has been taken in, the purchaser is not to be assisted ; but 
each party is to be left entitled to their respective equities. 

Upon the other question, it must be admitted, that a power and 
the fee may stand together : but the objection is, that there was no 
execution of the power. At least, it is necessary, that the husband 
should intend to execute, and the purchaser to take under the power. 
First, there is no legal execution of the power. Since Sir Edward 
Ckere's Case it has been considered a maxim, that, where a man 
has a power and an interest, and he does an act, which may take 
effect by either, it shall take effect by force of his interest ; unless 
he shows, he intended to execute his power. Upon the face of this 
instrument it is clear, he did not mean to execute his power as to 
the estates not in settlement. He did execute it with regard to the 
estates in settlement : but as to the unsettled estates the recital is, 
that he is seised in fee : the words do not apply to an appointment 
under the power ; and it is evident, he forgot, that the power ap- 
plied to that estate. The ground, upon which a deed, purporting 
to convey an interest, is held an execution of a power, is merely 
to prevent the deed being wholly inoperative : not beyond that ; 
and in this instance there is no occasion to resort to that principle. 
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If there is no legal execution of the power, what is the equi- 
ty? Both are purchasers for valuable consideration. If either 
has a better claim to assistance, the widow has; and, though 
by the rule of the Court notice makes no diflference as to dow- 
er, it must be admitted, that it ought to make a difference. 
Supposing the power executed, that according to Lord Alvanley's 
opinion in Cox v. Chamberlain (H cannot devest the interest, vested 
in the wife. In The Duke of Marlborough v. Lord Godolphin (2) 
Lord Hardwicke says, it is true, the appointee takes by the original 
instrument, but not from that time : so here, he takes by force of 
the original instrument, but not as at the time of the execution of 
that instrument. That must depend upon circumstances : and these 
fictions are not allowed to produce such an effect. 

Mr. RomiUy, in reply. — ^It is not correct, that the universal prac- 
tice is to take an assignment of the term. According to the opinion 
of many eminent Conveyancers that is not necessary. What is 
meant by due diligence ? Is it incumbent upon the purchaser to file 
a bill against the trustee ? If so, and the Court would have decreed 
an assignment, upon what principle can that be, except that he was 
a trustee for no one but the purchaser ? That marks the distinction 
between this case and the case of a prior incumbrancer ; in which 
certainly the Court would not decree an assignment ; and also with 
reference to the effect of notice at the time the money is advanced 
the cases are quite dissimilar. The difficulty is insuperable. If the 
trustee was trustee for the widow, how can the assignment of his 
trust, without the participation of the Cestuy que iru^t, make 
the assignee a trustee for other * persons ? It is true, [* 254] 
Lord Hardwicke, whose language is certainly very accur- 
ate, speaks throughout his judgment of a purchaser, having taken an 
assignment of the term : but will your Lordship on that account 
make a decision without principle ; Lord Hardwicke having never 
stated his opinion upon such a case as this ? 

Upon the second question. Lord Alvanley's opinion in Cox v. 
Chamberlain is expressed only as a doubt. In another of the 
notes (3) to Co Lit. it is stated, that if a person limits his estate to 
such uses as he shall appoint, and in the mean time, and until he 
makes an appointment to the use of himself and his heirs, the settlor 
and his heirs have a qualified and determinable fee, until by an ex- 
ercise of the power of appointment an use vests in the person, to 
whom it is appointed ; and this is spoken of as one of the known, 
established, modes of preventing dower. There is no particular 
form of executing a power, unless it is expressed. It is sufiScient, if 
the person, having the power, intends to execute it, or to do that, 
which cannot be done, unless he executes it. It is not necessary to 
refer to the power. The object of this instrument was to vest in the 

purchaser immediately an indefeasible estate in fee. How could 

^ <■ II . , , ■- ■■■ 

(1) Ante, vol. iv. 631 ; see 636, and the note. 
2) 2 Ves. 61 ; see p. 78. 
(3) Co. Lit. 216 0. ; note 119. 
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that be done without executing the power ? The interest passing 
would have been liable to be defeated the next moment at law. 

The Lord Chancellor [Eldon]. — Three very important questions 
arise in. this case. Upon the first, with all due respect to the decision 
in the Court of Common Pleas I must say, that case brings into ques- 
tion a doctrine, that^both in principle and practice was clearly 
[*255] settled before: whether it is possible for* a man to take to 
himself a power of limiting an estate by deed, will, writing, 
attested, as required ; at the same taking to himself the whole inter- 
est in fee, over which the power is to be exercised. I am perfectly 
sure from my own experience, the practice was universal. It was an 
ordinary thing for a man, about to suffer a recovery of an estate, of 
which he was tenant in tail, to declare, that the recovery should enure 
to such uses, intents, and purposes, as he should appoint ; and in 
the mean time, and in default of appointment, and as to so much of 
the interest, of which there should be no appointment, or, as should 
not be exhausted by the appointment, that the estate should enure to 
himself in fee ; and the great names I have mentioned confirmed by 
their practice what Mr. Butler states ; that the fee vests until execu- 
tion of the power (1), and the execution of that power, in the words 
of Mr. Booth, is the limitation of a use under and by the effect of the 
instrument, by which the power was reserved. It is true, the prac- 
tice has left it almost without example, that the party does not also 
pass an interest, for the security of the purchaser ; for by many acts, 
not disclosed, the power might have been gone. When therefore 
the vendor recites his power, executes it, and conveys by feoffment, 
bargain and sale, or lease and release, he does profess both to exe- 
cute his power and to pass his interest ; and many cases might be put. 
Suppose, the lease for a year was not executed, having been foiigot ; or 
had not a proper stamp : the release would have no operation : but 
the execution of the power would have limited a use to the persons 
named ; and the use would engraft itself upon what Mr. Booth calls 
Scintilla Juris in the re-lessees ; and those persons, named in the ex- 
ecution of the power, would have taken, precisely as if they 
[^ 256] had * been persons, to whom uses were limited in the origi- 
nal deed. Take the ordinary case of a marriage settlement, 
with a power to the tenants for life of leasing during minority. A 
power in the tenant for life to lease for twenty-one years is almost as 
inconsistent with his interest as a power to limit the fee with that of 
tenant in fee. But, when the tenant for life executes the power, 
the effect is not technically making a lease : but that lessee in fact 
stands precisely in the same relation to all the persons named in the 
first settlement, as if that settlement had contained a limitation to 
his use for twenty-one years, antecedent to the life estate and the 
subsequent limitations. 

It cannot be represented as a question of any doubt, that such a 

(] ) JifUe^ Smith v. Lord Camdford, vol. ii. 698 : iii. 661 ; v. 74a See the notes, 
vol. i. 309; ii. 706. 

vol. X. 12* 
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power may be reserved to the person, having the fee ; and is capable 
of being executed. The extent, lo which the contrary proposition 
would go in affecting titles, is surprising ; and therefore the state- 
ment of any doubt upon it is alarming. In Sir Edward Ckere's Case 
it is laid down expressly. All the cases, applicable to the question 
of revocation of a devise by the effect of a partition are wrong, if 
there is any ground for this doctrine ; for, though it has been sup- 
posed very difficult to distinguish the cases of Tickner v. Tickner (1) 
and LiUher v. Kidby (2), the distinction is obvious. In the one the 
object was a mere partition ; the devisor, having an undivided moiety 
of the estate, took a divided moiety ; and it was held no revocation : 
there being no purpose beyond partition. But, where a partition is 
made, and in the mode of doing it the devisor conveys to 
such uses * as he shall appoint ; and, in default of appoint- [^' 257J 
ment, to himself in fee, that is a revocation : why ? Be- 
cause he had limited a power. They inferred, that it was legally 
limited : otherwise there would have been no difference in Law be- 
*tween the one and the other. This was recognized in the case of 
Kenyan v. StUtan (3), before Lord Alvanley, when Chief Justice of 
Chester ; and the Will was held revoked ; as the devisor had taken 
a fee, with a power, over-riding it, to limit a use ; and is not only 
sanctioned by practice, but really has its foundation in principle, ac- 
knowledged by the Courts for the last 2 or 300 years. As to the 
conclusion of the judgment in this case, where the Master of the Rolls 
seems to think, there is some peculiarity from the limitation to such 
uses as Robert Maundrell should << by Deed or Will " appoint, there 
is no such thing ; for the Deed or Will to create a Use, to ingraft 
upon the seisin of the re-lessees under the old instrument, may be a 
Deed or Will, that passed no interest whatsoever. There is no 
difficulty in proving, that in fact thousands of securities in this coun- 
. try have their foundation in nothing but the execution of such a 
power. Upon this part of the case, if nothing else occurs, Ihat can 
be stated as a legal question, I should not act with the firmness, that 
ought to be expected from me in matters of title, if I should send 
that question elsewhere ; and not take upon myself to say distinctly, 
I have not a doubt upon it. 

The next question is, whether in this case the power 
has been executed. The authority of Sir Ed. Cherc's 
* Casey as well as all general doctrine, seems to furnish [^ 258] 
this ; that it is not necessary to recite that he means to exe- 
cute the power ; if the act is one, that he can do only by that authori- 
ty. Though the form may not at first suggest, that he proposes to 
exercise it, the purpose of the act makes it necessary to hold, that he 
did intend it. On the other hand, it is in general clear, where a 

(1) Cited in the Reports of Parsons v. Freeman, Amb. 116; 3 Atk. 741 ; I Wils- 
308. See as to the Law of Revocation, ante, Harmood v. Oglavder, vol. vi. 199 ; 
viii. lOG ; and the notes, ii. 437 ; vi. 201. 

(2) 3 P. Will. 170, note ; 8 Vin. 148. 

(3) Cited ante, vol. ii. 601. 
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party has both an authority and an interest, and does an act pur- 
porting to mean to pass the interest, he shall be held to intend that, 
and not to exercise his authority. The tenor of this instrument 
is not only such as that he may be supposed to intend merely to 
pass an interest, but peculiarly so ; for it recites the power over one 
estate, and his interest in that estate ; and as to that estate express- 
ly in exercise and by virtue of his power, recited, and all other pow- 
ers and authorities, declares, the former conveyance should remain, 
continue, and be, to such uses, &c. ; and then he goes on by lease 
and release to pass his interest in those estates. Having also this 
estate, and in it, both a power and an interest, he does not execute 
his power, as he did as to the other estate ; but passes his interest ; 
as he did in the other estate. This is not therefore the mere ordi- 
nary case ; but aflbrds this additional inference ; that, where he meant 
both to execute his power, and to pass his interest, he has done both. 
It is said, as to that, his purpose required him to do so, for two rea- 
sons: 1st, he meant, the estate should pass free from dower: but 
then it is objected, that there is a covenant against dower. The an- 
swer to that is, that it is a sort of surplusage, if the estate is not sub- 
ject to dower ; but a prudent precaution, lest it should be subject to 
dower. There is also an answer from Swannock v. Lifford ; for in 
that case also there is the same covenant against dower. Another an- 
swer, as to the purpose to have it free from dower, is sug- 
[* 259] gested by the circumstance, that * all the Conveyancers, 
concerned in the preparation of this instrument, thought, 
that, the term having been assigned to attend the inheritance, there 
was little or no danger of dower. 

But it is then said, there being a conveyance of the interest, sub- 
ject still to the existence of the power, this must be taken to be an 
execution of the power, as well as a passing of the interest : other- 
wise he might by executing his power destroy the interest. The an- 
swer to that is, that his power is gone. When he passes his whole 
interest, the power, though not exercised, is destroyed. But, if there 
is any reasonable doubt upon that, it is purely a legal question ; and 
might be disposed of in a case, stated to a Court of Law. 

Whether it will be necessary to have that question discussed or 
not, depends upon another point ; upon which, with great deference 
to the authority of Lord Hardwicke, and of the Master of the Rolls 
in this cause, I doubt at present, whether it is possible upon princi- 
ple, to say, the assignment of a term, that has been once assigned to 
attend the inheritance, is necessary from time to time ; whenever that 
inheritance is made the subject of purchase. If it is true, that the 
law of the Court was decided to be such at the time by Lord Hard- 
wicke, and has been since understood to be so, that must prevail. 
But it is necessary to be perfectly satisfied, that Lord Hardwicke did 
consider the law as settled in that case ; and, that it has since been 
so understood. The way, in which it strikes me at present, is this. 
It has been long settled, that there is a distinction between a term in 
gross and a term to attend the inheritance. Where the term is ere- 
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ated for a particular purpose, and that purpose has been satisfied, if 
the instrument does not provide for the cesser of the term 
when that purpose * is satisfied, the term remains without ["^260] 
any object, to which it is to be applied ; and the beneficial 
interest in it is a creature of Equity, to be disposed of and moulded ac- 
cording to the equitable interests of all persons, having claims upon the 
inheritance. When that proposition is established, it seems quite ob- 
vious, that, where the persons, claiming subject to the term, claim all 
under contract, whether there is an assignment of the term, or not, 
as to those, who stand behind Qui prior est in tempore potior est in 
jure ; and the trustee of the term is a trustee for them according to 
their priorities ; and in fVilloughby v. WiUoughhy Lord Hardwicke 
has mainly intended to establish, that there is no difierence, whether 
the term was originally expressed to attend the inheritance, or not. 
But when the mode of conveyancing had created terms in many es- 
tates, and, persons dying, it was diflicult to find representatives, and 
it turned out in fact, that a term was existing, it was not known 
where, and the dealing with the estate became dangerous, as a legal 
title could not be obtained, therefore it was very early decided, that 
if A. and B. advanced money innocently, and C. bought also inno- 
cently, not having notice of each other's advances, he, who first had 
the luck to get in the legal estate, had as good a right as any one ; 
and should hold by his legal title the possession against the prior 
equities ; and it was decided in fVilloughby v. fVilloughby, that, to 
place them in that situation, he must have a clear conscience, and as 
good a right ; and he must either get in the legal estate, or possess 
himself of the deed, creating the term, which Lord Hardwicke ad- 
mitted would do (1). 

Afterwards came Swannock v. Lifford. Lady Radnor v. Vande- 
bendy established, that, where a person purchases the inheritance, 
and there is an outstanding term, he may deal with the trus- 
tee of the term; and it is added, *that the trustee may [*261] 
deal with him ; and upon payment to the owner of the in- 
heritance, with full and complete notice of the dowress's title, the 
trustee, who before was trustee for her and her husband, having 
also distinct notice of the title to dower, they may defeat her title. 
There is a very important difference between the cases of dower and 
a mesne incumbrance. All Lord Hardwicke's reasoning in Swan- 
nock V. Lifford goes to the difierence between persons claiming un- 
der contract and under legal title ; and he lays down generally, as a 
principle he should wish to see established, that the legal titles should 
take their chance ; and the Court would not interfere, even to put 
dower out of the way. It is clear, those cases do not furnish 
the same question ; for Lord Hardwicke lays down, and there is no 
doubt, that, if there is notice in the case of the incumbrancer, you 
cannot deal for the legal title ; and Lord Hardwicke goes much far- 
ther; that the trustee, having notice, cannot deal with you. There 
is therefore a clear distinction between the cases. Then the gener- 

(1) Post, Ex parte Knotty vol. xi. 609 ; xv. 335, 6 ; Dren r. Moore, 8 Pri. 475 
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al doctrine, that, he who takes from the trustee with notice, is him- 
self a trustee, introduces a difficulty to say, if the trustee, having an 
estate expressly declared to attend the inheritance, is a trustee for 
all, who have interests in the inheritance, in this sense, that he is a 
trustee for the dowress, and also for him, who has the in- 
heritance, subject to his wife's right of dower, having distinct no- 
tice of her right, and the purchaser also having notice of it, he may 
by a simple assignment create an estate, not subject to the same 
equities ; though only a transfer to another trustee to attend the in- 
heritance. 

To consider it farther : how would it stand, if the husband enter- 
ed into a contract to sell the whole ; not contracting for more than 

to make a good title ; no specialty about dower ; but the 
[^ 262] Master's Report was in * favor of the title ; on the ground, 

that a term was outstanding, which might be assigned. 
The Court would make the purchaser take the title ; as the trustee 
might convey. If the Court would assist them to defeat the dower 
by creating another trustee to attend the inheritance, if decision has 
established, that there must be that idle ceremony, we must abide by 
it. But what is the principle, that supports such a decision ? The 
question comes to this ; whether because Lord Hardwicke has used 
the terms, that are found in that case, importing, that an assignment 
of the term was made, if there has been no assignment, the prin- 
ciple shall not be applied. 

Before I decide this cause, I wish to see the deed ; and I must 
also know, where is the possession of the deed, creating the out- 
standing term ; from respect to that dictum of Lord Hardwicke, 
that the term could not be set up against the purchaser, if he had 
used the diligence to possess himself of the deed, creating the term. 
Some use has arisen from this discussion, with reference to the doc- 
trine, as to setting up satisfied terms in Courts of Law ; which was 
shaken about twenty-one years ago ; and was brought back by Lord 
Kenyon to its true principle (1). 

' Upon inquiry it appeared, that neither the deeds creating nor as- 
signing the term were delivered to the purchaser. There was a 
mortgage upon the estate at the time of the purchase ; and all the 
title-deeds remained in the possession of the mortgagee. 

[*263] * 1805, Aug. 21th. The Lord Chancellor [Eldon].— 
Upon looking into the instrument of March 1791, recited in 
the Conveyance of 1795, the limitation is not, as stated in the Mas 
ter's Report, to such uses as Robert Maundrell should '' by Deed or 
Will " appoint ; but to such uses as he should by«any instrument in 
writing sealed and delivered in the presence of two credible wit- 
nesses or by his last Will appoint. I mention the circumstance ; as 

(1) See Doe on the demise of Bristotoe v. Pegge^ 1 Term Rep. 758, n. ; Doe 
on the demise of Hodsden v. SKao2f, ^ Term Rep. n84 ; Doe on the demise of Z>a 
Costa V. frharion, 8 Term Rep. 5; ante, vol. vi. 184. 
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the judgment at the Rolls lays some stress upon it. The probability 
is, that this instrument was executed, to put the inheritance in such 
a state, as, the parties thought, might probably prevent the wife's 
having dower ; according to what Mr. Justice Heath, a Judge, emi- 
nently versed in the knowledge of conveyancing, states (1) in the 
case of Cave v. Holford (2) ; representing, that this species of con- 
veyance, to such uses as a man should appoint, and, for default of 
appointment, to him in fee, was a mode used by conveyancers to 
prevent dower (3). I doubt, whether the fact is stated correctly in 
the Master's Report, that the premises not comprised in the deed of 
1756, were, as well as those comprised in that deed, conveyed by 
the deed of March 1791. It is not material, whether the fact is so, 
or not ; attending to the conveyance to the purchaser. 

With respect to one point, made at the^ Rolls, not very material, 
appearing at the close of the judgment, and with reference to whicii 
I mentioned the mistake in the Master's Report, if the general doc- 
trine can be maintained, that the owner of the estate may have a 
power over the whole estate, there is no difference what- 
soever, * whether the power reserved was to be executed [* 264] 
by instrument in writing, or by Deed or Will ; for a con- 
veyance by deed, and an appointment by deed, are quite different 
instruments in their nature and. the consequence of law. An ap- 
pointment by deed is nothing more than an instrument in the nature 
of a deed ; that is, an instrument sealed and delivered. But a deed 
of conveyance passes the interest in the subject conveyed. The 
former instrument does not so operate ; for the execution of such a 
deed is, to speak technically, a liniitation of a use ; and the moment 
the use is limited by the execution of the power, it knits and at- 
taches itself to the seisin left in the feoffees, grantees, and re-lessees, 
under the old instrument : so much, that, if the appointment is 
made to A. to the use of B. the former is the Cestui que Use, and 
B. only has an equitable estate. No difference therefore arises upon 
that. 

The general question, whether a power of appointment can sub- 
sist with the fee, can hardly be contended, when we recollect, that 
in Tickner v. Tickner a tenant in fee, making partition, and taking 
an estate to the use of such person or persons as he should by Deed 
or Will appoint, and, in default of appointment, to himself in fee, 
was held to have revoked his Will ; on a ground, that is utterly in- 
consistent with the doctrine, that the owner of the estate cannot re- 
serve a power of appointing, by way of declaration or limitation of 
a use upon the older instrument ; for the very ground of that 
decision was, that the effect of the transaction was something 
more than giving himself the fee in a moiety of the estate divid- 
ed : viz. that in addition he had the power of appointing and 

(1) ^n(e, vol. iiL 657. 

(2) ^rrfe, vol. ii. 604, n. ; iii. 650 ; iv. 850. 

(3) Since decided against the claim of dower in such a case, Ray v. Pung^ 
5 Madd. 310; and 5 Bam. & Aid. 561. 
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limiting the estate, without making any conveyance of bis interest ; 
and it is very difficult to make out, that there is any other diflference 
between that case and Luther v. Kidby ; where no such 
[* 265] * power was reserved (1). Having formerly attended very 
much to considerations of this nature, I read the case of 
GoodiU V. Brigham with great surprise ; and am certain, the doc- 
trine there stated must have startled all persons, much habituated to 
the ordinary forms of conveyancing. Whenever there was an inten- 
tion of serving the immediate convenience of the person, who suffer- 
ed recoveries, or levied fines, in order to get the dominion of the 
estate, the universal practice was, with a view to save expense, to 
limit to such uses as the party should appoint ; and it was considered, 
that the deed of appointment would operate as a sufficient limitation 
of the use under the old instrument of conveyance ; and the purchaser 
would have taken ; if there was no doubt whatsoever upon the &ct, 
whether the power had not been suspended, or extinguished. The 
question as to the prudence of it with reference to that is another 
thing : but, subject to that, the execution of the power would have 
given a good title to the person, who by the execution of it be- 
came the Cestui que Use under the instrument, creating the title. 
In the case in the Court of Common Pleas Mr. Justice Le Blanc, 
then at the bar, gives a definition* of a power, which is approved 
and adopted by Mr. Justice Buller ; that a power is that dominion, 
which one person acquires over the estate of another ; and Mr. Jus- 
tice Buller proceeds to say, that, if the estate was limited to such 
persons and uses as she should appoint, and, for want of appoint- 
ment, to her and her heirs, until she made an appointment, she 
would have no estate. That is not the Law. The Law is, that, 
where there is a power to A. to appoint, and, till he makes an ap- 
pointment, or, for want of appointment, to him and bis 
[* 266] heirs, the fee in the mean * time is vested in him, as that 
qualified fee, to yield to the estate, to arise out of the exe- 
cution of the power, upon Leonard Lovies^s Case (2), and all the 
authorities downwards. In that case it was held, that until the ap- 
pointment the fee vested in him, as so much of the use of the for- 
mer conveyance, not declared ; and therefore vesting in the author 
of the conveyance. It is more correct to say, this sort of power is a 
mode, which the owner of the estate reserves to himself, or gives to 
another person, through the medium of the Statute of Uses, of rais- 
ing and passing an estate. I had some conversation with Lord 
Alvanley upon this ; who, in Cox v. Chamberlain enters a strong 
protest against this doctrine ; but stating his doubt, whether it is 
sufficient to bar the dower of the wife of that husband, who had the 
fee. I collect from the passage, to which I have alluded, what is 
Mr. Justice Heath's opinion upon that, and from Mr. Butler's note 
the opinion of the conveyancers ; and I am reasonably sure of the 

(1) ^nU, vol. viii. 281. 

(2) 10 Co. 78. See onle, Smiih v. Lord Camsiford, vol. ii. €96 ; iii. 661 ; v. 748 ; 
and the notes, i. 309 ; ii. 706. 
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opinion of other conveyancers, now no more. But, upon ihat latter 
question, considering the doubt expressed by Lord Alvanley, and 
the very respectable doubt of the Master of the Rolls, whatever may 
be my own inclination to think, that according to the true operation 
of these powers, when once executed, they drive out all intermediate 
estates, are prior and paramount to them, and the dowress cannot 
sustain her claim of dower upon the new estate, in the appointee of 
the power, as the Cestui que Use, named in the conveyance, limit- 
ing the power, and as if named in that deed, it would be too 
much for me to have said, if with regard to the estates, not com- 
prised in the settlement, this power should appear to have been 
executed, that upon the ground of any opinion I entertain 
I would * not permit the party to take the opinion of a [♦ 267] 
Court of Law upon that point. 

I should with much more reluctance at this day have sent to Law, 
to be reconsidered, the question, whether such a power could be 
reserved to the owner of the fee ; knowing the practice, and seeing 
what is in the books ; though feeling great respect for the opinion of 
the Court of Common Pleas, diminished only by former authorities. 
Sir Edward Cleere^s Case, and what is stated by Lord Hardwicke 
as to the different modes of giving to a woman a power over her 
estate, by creating a trust, or reserving a power over a use, recol- 
lecting what is the constant practice of reserving such powers, and 
also the doctrine of partition, upon which it has been repeatedly 
held, that, as that power was reserved, the Will was revoked, a par- 
tition otherwise not being a revocation, perhaps I should, if it had 
been asked, have permitted it, though contrary to my opinion ; which 
I now declare. In Cox v. Chamberlain there was great difficulty 
upon this part of the case. The estate was given by a multitude of 
words, thrown together ; not by a distinct execution of a power, and 
a regular conveyance of lease and release, but a chaos of words. 
The question was, whether the instrument was an appointment or a 
conveyance. If the party takes by the execution of a power, he 
clearly takes a legal estate, exactly as if the limitation had been in- 
serted in the prior instrument. But, if he takes by lease and release, 
then there is a re-lessee, as well as a Cestui que Use ; and, if it is 
contended, that the instrument operates, not to pass an interest, but, 
though in the shape of a lease and release, as an execution of a 
power of appointment, you do not sufficiently guard against the 
difficulty, whether the power has been suspended or ex- 
tinguished; which "* difficulty remains upon all the cases, [*268] 
and all the reasoning ; as may be observed in Mr. Butler's 
notes (1). 

I have said thus much, not as being necessary to the decision of 
this case, but, as it is not unfit to express, that my opinion, going 
along with that of Lord Alvanley, cannot yield to this new doctrine, 
that a power to appoint uses cannot be reserved to the owner of the 

(1) Co. Lit 216 a. note 119; 379 h. note 330. 
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fee : nor can I make but, that there is any difference, whether it is 
to be executed by deed or Will, or by an instrument, not having the 
qualities necessary to those instruments. But it is not necessary to 
consider this point ; for the conveyance to Henry Maundrell, the 
purchaser, recites the settlement of 1756, and the instrument of 
March 1791, that raised the limitation to such uses as Robert Maun- 
drell should appoint : leaving it uncertain, whether the Master's Re- 
port is accurate in stating, that other estates, besides those com- 
prised in the settlement of 1756, were conveyed to those uses ; but 
proceeding to execute the power of appointment only as to the 
estates, comprised in the settlement of 1756 ; and as to those estates 
and the estates, not comprised in that settlement, conveys both by 
lease and release. The latter class of estates did not pass to Henry 
Maundrell by the deed, as an execution of the power in any sense ; 
and then there is no necessity to decide, what would be the effect 
of that deed, if it did comprise the lands not in the settlement of 
1756, as well as those, which were comprised in it. It is difficult 
to ascertain, not upon the Master's Report, but in the recital of this 
deed, that all the lands, after granted and released, were compre- 
hended. If they were, the question of dower would be 
[* 269] the same as to * both classes of estates. That fact is to 
be ascertained. Another circumstance is, that the mort- 
gage to Tyler from the recital appears only to be a demise by ap- 
pointment under the execution of such a power as that, the legality 
of which we have discussed. Upon the whole, we must dismiss 
from the case all, that relates to this question ; which I should not 
have touched, but on account of its great importance to the law of 
conveyancing. 

The next question is, whether, a term having been once assigned 
to attend the inheritance, in a former transaction, which touches the 
estate, made the subject of a subsequent purchase, where the pur- 
chaser takes a conveyance of the inheritance, but does not deal in 
any manner with the term, he can say, as against the widow, she is 
not entitled to dower out of that inheritance ; and upon this ground ; 
that, the term having been once assigned to attend the inheritance, 
is to be considered always as assigned to attend the inheritance ; and 
the effect in Law and Equity is precisely the same, as if that subse- 
quent purchaser had got in the term : viz. as if he, or his trustee 
had possessed themselves of the instrument creating the term, and 
made the trustees, in whom it was vested, parties to his conveyance, 
declaring they would hold it for him ; or, as if he had done the 
more marked act, calling upon them to make an assignment in trust 
for him, and to attend the inheritance, purchased by him. Upon 
this point, the Master of the Rolls, upon great consideration, in a 
most able and luminous judgment, decided against the opinion of 
the Master I felt great difficulty upon the argument to make 
consistent, nor can I now make consistent, with any rational 
principle, the doctrine, that the purchaser shall be protected in 
the one case, and not in the other. It would be an improper 
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use of the time of the Court to state the general doctrine as 
to satisfied terms. It is more useful to refer to fVilloughby v. 
fViUoughby, Swannock v. Liffordy and the judgment, that has been 
given in this case, than for me to repeat the principles, that regulate 
the enjoyment of these terms. I collect from all the authorities, 
that, when the purposes of the trust are once satisfied, in equity the 
ownership of the term belongs to the owner of the inheritance, 
whether declared -by the original conveyance to attend the inherit- 
ance, or not. It is not unusual to insert that express declaration in 
the original conveyance. It is not uncommon to omit that. But, 
whether it is inserted or not, the doctrine of equity is the same ; that 
the term will attend the inheritance. As to other persons, having 
interests in the inheritance, as contra-distinguished from the dowress, 
that is very largely treated in WiUoughby v. WiUoughby. It is clear 
from that case, that, if there is a mortgage of the inheritance, and a 
prior mortgagee, of whose title the other has no notice, if the subse- 
quent mortgagee can get in a term, satisfied, or, according to the 
later cases, not satisfied, by an assignment to trustees for him, he 
can protect himself against the prior incumbrancer ; tmless there are 
circumstances, that give that incumbrancer a better right to call for 
an assignment; as there may be: for instance in a case determined 
by Lord Cowper, where the trustees of the term joined in a convey- 
ance to a purchaser, not conveying the term ; but making themselves 
parties ; which was therefore considered as a declaration, that they 
would hold for that purchaser. A subsequent purchaser tried to get 
a conveyance ; but was not permitted ; as upon the foot of the con- 
tract the trustees had given the other a better right to call for a 
conveyance. 

*It is equally clear however, with regard to mort- [*271] 
gagees and incumbrancers, that, if they do not get in the 
satisfied term in some sense, either taking an assignment, making 
the trustee a party to the instrument, or taking possession of the 
deed, creating the term, that term cannot be used, to protect them 
against any person, having mesne charges or incumbrances. There 
is a third doctrite ; that persons with such interests, mortgages, 
&c. cannot protect themselves even with a satisfied term ; if they 
have notice, before they pay their money, of that mesne incum- 
brance or charge (I). With reference to, that there is a distinction 
as to the dowress : a distinction, that has prevailed upon no princi- 
ple, but merely upon the practice of conveyancers ; for in Lady 
Radnor v. Vandebendy, where, according to the note of Swannock 
V. Liffordy a term, not satisfied, had been declared expressly to at- 
tend the inheritance, one thing is clear ; that the purchaser had no- 
tice, that the individual, of whom he purchased, was married ; and 
therefore, that her inchoate title, as dowress, had attached upon the 
inheritance ; consequently, that the term, when it should be satis- 
fied, or before it was satisfied, subject to the purpose for which it 

(1) Aa to notice, see Tayhr v. Stihhert, ante, vol. ii. 437, and the note, 440. 
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was raised, was one, in which the trustees had the legal estate to 
attend upon all the interests io the inheritance ; the estate of the 
husband and the widow. If this were res iniegroy the proposition 
would be monstrous, that the purchaser, having notice of this right, 
and, of the use that is made of a term outstanding by a Court of 
Equity, should buy in the term ; and with full notice, not squeeze 
out any other incumbrance, but effectually displace the dower. 
That proposition was thought and argued at the time of the decision 
of Lady Radnor v. Vandebendy not to be very easily reconciled 
with the ordinary principles of equity : but the House of 
["* 272] Lords, upon the information given at the Bar, * and con- 
firmed by Lord Somers, which, after reading that case 
and Swannock v. lAfford repeatedly, appears to me the true point 
of that decision, held that, the term having been assigned in that 
contract of purchase, the purchaser was for that reason to be pro- 
tected ; and the authority is the stronger, if the note of Swannock 
V. Lifford is correct ; stating, that previously to the purchase in that 
case, and by an antecedent instrument, that very term was declared 
attendant upon the inheritance. There could not therefore be any 
difference in the reasoning of the thing ; unless it turned upon the 
very fact, that there had been an actual assignment. In Swannock 
V. Lifford Lord Hardwicke says expressly, that he would not, and 
the House of Lords had determined, they would not go farther. 

Upon the whole, I mean not to say, for it is impossible to say 
with confidence, there is any great difference in principle upon the 
case of the dowress ; that she stands, as an owner of the inheritance, 
contradistinguished from every other owner : so that, though notice 
of the title will protect every other interest in the inheritance, it 
shall not protect her ; and nothing shall protect her, but the circum- 
stance, that the purchaser has omitted to take an assignment of the 
term, to be attendant upon the inheritance in that very transaction ; 
though the term has in a prior transaction been declared attendant 
upon the inheritance. But in the case of Swannock v. Lifford 
Lord Hardwicke takes the House of Lords to have so decided ; 
upon the ground, that in those very circumstances and that precise 
case the Court is bound, not by a principle, upon which it can well 
reason, but by a practice of conveyancers, found to be inveterate, 
that to that length it will go ; and that it will not go farther. At 
least my opinion is, that the ground, upon which the Master of the 
Rolls decided that part of the case, is right : and therefore I confirm 
that. 

See, anU, the notes to & C. 7 V. 567. 
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STANSFIELD v. HABERGHAM. 
[1804, Dec. 4, 5.] 

Heir, entitled by way of resulting trust until the determination of an event, upon 
which future contingent estates were to arise, restrained from cutting timber (a). 

Whore there is an executory devise over, even of a legal estate, this Court wiU 
not permit timber to be cut : more especially in the case of a trust estate {h\ 

Trustees to preserve contmgent remainders not to permit tenant for life or yean 

by the destruction of that estate to bring forward a remainder to Iiimself or 

another, for the purpose of cutting timber (e), [p. 278.] 

Whatever is not disponed of in Equity results to the heir, as at Law (ef), Tp. 280.] 

The estate of the Lord will preserve contingent remainders of copyhold estate, 

Samuel Hill by his Will, dated the 5th of October, 1759, duly 
executed to pass real estate, concerning as well all his copyhold 
lands at Sowerby and Wakefield, (which he had surrendered to the 
uses as he by his Will should declare) as also all his freehold lands 
in the County of York, gave and devised the same, and all his in- 
terest therein, to George Stansfield and four other persons, in 
trust, subject to a provision to raise money by sale or mortgage 
for payment of his debts and legacies, in aid of his personal estate, 
as therein mentioned, and for other purposes, that the said trustees 
should receive the yearly rents and profits thereof during the life of 
his son Richard Hill, or until his grand-daughter Betty Nuttall Hill 
should attain her age or be married ; upon trust to pay and apply 
the same to her at her full age or marriage, which should first happen ; 
and in case she should die befpre her full age or marriage, then to 
pay the same in such manner as therein after-mentioned ; and after 
the marriage of his grand-daughter, or her attainment of full age, 
the testator directed, that his said trustees should convey all his said 
real estates, (so remaining unsold) unto Betty Nuttall Hill and her 
assigns during her life without impeachment of waste ; with remain- 
der to trustees to preserve contingent remainders ; with remainder 
to her sons and daughters in strict settlement; with remainder 
to the use of such person or persons, and for such estate or estates, 
as he by any deed or instrument, to be executed by him, and at- 
tested by two or more credible witnesses, should direct, limit, or 
appoint. 

♦ By a deed-poll, dated the 6th of October, 1759, exe- [* 274] 
cuted as required by the Will, the testator, reciting the 

(a) 2 Story, Eq. Jur. § 914 ; Eden on Injunct (2d Am. ed.) 206, et seg. 
One whose claim depends on a contingent event may sustain a bill to enjoin 
waste, because that is his only remedy against waste ; for his interest not being 
vested, no action at law will lie. Bradshtar v. Macty^ 3 J. J. Marsh. 93. 
(6) 2 Story, Eq. Jur. § 914 ; Eden on Injunct. (2d Am. ed.) 209, tt acq. 



[c) Eden, Injunct (2d Am. ed.) 206, 207. 
(tf) " * 



((/) See the note and cases to this point, lUpley v. Wattncorik^ antef 7 V. 425, 
note (c); WiddaU v. Partridge^ ante, 5 V. 397, note (a); Rohifuon v. Tayhr^ 
2 Bia C. C. (Am. ed. 1844), S^-^5, and notes ; 2 Stoiy, Eq. Jur. § 1200. 

VOL. X. 18 
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Will, in pursuance of the power, to him reserved, as aforesaid, di- 
rected and appointed, that the trustees in his Will named, and the 
survivor of them and his heirs, should immediately after the death of 
his grand-daughter and her failure of issue convey and assure all his 
said real estate, so remaining unsold, unto the first and other sons 
of the body of his son Richard Hill by any woman, except Anne 
Wylde and every other daughter of Edward Wylde, successively in 
tail male; with remainder to the daughters of Richard Hill, as ten- 
ants in common in tail ; with remainder unto the right heirs of the 
survivor of his said trustees, his heirs and assigns for ever. 

The testator died on the 22d of the same month. In 1772, Betty 
Nuttall Hill xlied without issue. Her father Ridhard Hill, the only 
son and heir at law of the testator, died in 1780 ; at which time 
Stansfield was the only surviving trustee. Considerable litigation 
took place upon bills by different parties, claiming as heirs at law 
against the trustee ; and by the final decree, pronounced upon the 
25th of July, 1793, it was declared, that Martha Habergham and 
William Wylde were entitled to the freehold' estate, as co-heirs at 
law, subject to the charges thereon in proportion to the copyhold 
estates ; and that the copyhold estates were well devised by the 
Will and the said deed-poll or codicil ; and upon the death of 
George Stansfield his heir at law, or customary heir, would be en- 
titled to such copyhold estates, subject to the payment of a propor- 
tionate part of the charges : and that in the mean time the heirs of 
the testator were entitled to the rents and profits during the life of 
Stansfield ; and a conveyance of the freehold estates was 
[*275] directed. Under that decree * Habergham, in right of 
his wife, and Wylde, received the rents of the copyhold 
estates. 

This bill was filed by Stansfield against the son and heir of Haber- 
gham and his wife, the trustees under her Will, and Wylde, for an 
injunction to restrain the Defendants from cutting down any timber 
or other trees, and committing any other waste ; and the question 
as to the right of the heir to cut timber, came on upon a motion to 
dissolve the injunction, that had been obtained by Mr. TV. Agar, for 
the Plaintiff. 

Mr. Romilly and Hx.Ainslie^ in support of the motion. — ^It is dif- 
ficult to reconcile the opinion, appearing to have been expressed by 
Mr. Justice Wilson in the beginning of his judgment (I) upon 
HabergKam v. Vincent (2), that the heir must take every thing not 
expressly disposed of, with what he is afterwards (3) represented to 
have said, as to the conveyance to be directed, that he should have 
only an estate pur outer vie ; in which Mr. Justice BuIIer appears to 
have concurred. As to copyhold estate thore could be no difficulty 
in a surrender to the use of the heir, until there should be an heir of 
the surviving trustee, and then to the use of him and his heirs. 

(1) w«n<e,vol.ii.224,225. 

(2) ^nU, vol. ii. 304. 

(3) Ante, vol. u. 299. 
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The questions are, ] st, whether, if a legal estate descended upon 
the heir, with an executory devise over, a Court of Equity would 
restrain the heir from cutting timber : if not in the case of a 
legal estate, 2dly, whether the Court would interpose, if an equita- 
ble estate only descended to him ? 3dly,' Whether it 
•will interpose under the circumstances in which the [*276] 
Plaintiff stands ? 

Upon the first question, which is very important, no rule has been 
more attended to, than, that an heir at law is not to be disinherited^ 
except by express declaration or plain inference. No case ever 
called more for favor, ^according to the usual expression) than this: 
an heir disinherited in the most capricious manner. But the Plaintiff 
must show, by what law the heir cannot exercise his right. No de« 
cision can be produced ; and the mere dictum of the greatest Judge 
is not sufficient to carry the jurisdiction of a Court of Equity farther 
than it has ever gone before. In the case of Robinson v. Litton (1) 
by the judgment, that has been read (2), Lord Hardwicke seems to 
have gone upon th^ intention of the testator, and upon the circum- 
stance, that the heir was by the testator made trustee for other per- 
sons ; and was therefore not to be permitted to exercise that power, 
he was to have as trustee, to the disadvantage of the Cestui que 
Thist. The dictum of Lord Hardwicke, according to Mr. Joddrell's 
note, is certainly an express authority in favor of the injunction : but 
that dictum, as far as appears, dropt from Lord Hardwicke without 
argument of Counsel, or objection stated upon the point ; and from 
the Report in Atkyns, which in this instance seems to be more ac- 
curate, something more must have passed. It is there stated thus: 

" Suppose the case of an executory devise, as in Gore v. Gore (3) : 
I should doubt, whether the heir at law ought not to be restrained 
from committing waste in the mean time." 

♦Taking it then to be doubtful in such a case as Gore [*277] 
v. Gore, that is no authority ; for in that case nothing des- 
cended to the heir but the reversion expectant upon the term ; and 
if he cut timber, it must have been by collusion with the trustees 
of the term ; who might have kept him out. It was not an immedi- 
ate interest, descended to the heir, as in this case the fee ; which 
may by possibility last for ever. The difficulty is to conceive, how 
the jurisdiction of Equity has grown up : upon what principle, where 
an estate has descended to an heir at law, a Court of Equity can 
say, he shall not exercise that power, which by the law he has ; tBe 
whole fee, with all its incidents having fallen upon him. These are 
matters of positive law. 

Next, upon the point, whether the Court will interpose in the case 
of an equitable estate, nvhat is there to warrant the distinction be- 
tween the legal and equitable estates ? In Equity the person who 

(])3Atk.209. 

(2> The judgment was read by the Lord Chancellor from Lord HaidTficke^i and 
Mr. Joddrell's notes. 
(8) 2 P. Will «7. 
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has the equitable interest, is treated precisely as if he had the legal 
estate, having a right at any moment to call for the legal estate ; and 
that, which ought to be done, being considered as done. 

The 3d question is, whether this Plaintiff stands under circum- 
stances, th^t admit of his filing this bill : a trustee in possession filing 
the bill against his Cestui que Tnist 1 for, until the event happens, 
upon whic.h the estate of the Defendants is to be devested, he remains 
a trustee ifor them. In Mogg v. Mogg (1) Lord Thurlow would 
not restrain a mere trespasser, cutting timber ; though there are in- 
stances in the case of a mine. 
[*278] Lord Chancellor [Eldon]. — ^* Supposing, the ques- 

tion as to dissolving this injunction were independent of the 
form of the suit, I should hesitate long, if the consequence of holding, 
that the heir takes, and necessarily takes, all that the devisor has not 
given away would be, that he would have a right in the consideration 
of this Court to cut timber. Upon the case of Robinson v. Litton, into 
which I have looked, I am bound to conceive, that was not the opin- 
ion of Lord Hardwicke. A good deal was admitted by the very 
eminent Counsel, who argued that case, as clear law, that would go 
far to govern this ; and I should by dissolving this injunction con- 
tradict what has been understood to be the doctrine of this Court ; 
that, where there is an executory devise over, even of a legal estate, 
this Court will not permit the timber to be cut down : more espec- 
ially not, if there is an executory devise of a trust estate. It can- 
not be denied, that upon this subject the Court has greatly abridged 
legal rights. But, if this protection were not given, it would be very 
easy to disappoint the intention in almost every settlement, by deed 
or Will, as to timber. Suppose the ordinary case, upon marriage, a 
person, making himself tenant for life ; not expressing it to be with- 
out impeachment of waste, with remainder to trustees to preserve 
contingent remainders, to the first and other sons in tail, and to the 
heirs of the father, in the usual manner. That last limitation, the 
father having an estate for life, would vest in him ; and, if he des- 
troyed his estate for life before the birth of any child, there would 
not be any person with an equitable interest but himself, or with a 
legal estate ; except the trustees, pro hac vice for him, with a trust 
to preserve contingent remainders, that might never arise. It would 
be much stronger, if the father was made only tenant for 99 
[* 279] years ; which is * often done very prudently : and the very 
• object is to prevent his acquiring the fee without the inter- 

position of a trustee, even with the concurrence of a son, having at- 
tained the age of 21 ; for in both those cases, unless upon the prin- 
ciple, that he shall not by anticipation have the benefit of his estate 
in remainder, how could they prevent his cutting limber ? In many 
cases it might be worth his while to destroy the estate for life ; and 
insist that he had in Equity the whole inheritance in himself. But 
upon the principle, on which in Garth v. Cotton (2) a party was not 

(1) 2 Dick. 670. See Courthope v. Momplesden. post, 290, and the references. 

(2) 1 Dick. 183 ; 3 Atk. 751 ; I Vet. sfi, 546, 
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permitted to bring forward the estate of a remainder-man, in order 
to get the timber, the Court would say, the trustee to preserve con- 
tingent remainders should not permit the tenant for life by the des- 
truction of the estate with regard to which he was liable to impeach- 
ment for waste, to make use of that legal estate, bound by a trust for 
him, and also for contingent remainders, that may never arise, for 
the purpose of cutting timber. 

If this doctrine can be maintained, it is a surprise upon the un- 
derstanding, that has prevailed for many years in this Court, even 
with regard to executory estates at law. But the case now before 
us, independent of the form of the suit, and the character of the 
PlaintiflT, is one, in which particularly this ought not to be done ; for 
upon the true and just consideration of this case, whatever may be 
said in other cases as to the nature of the estate in the heir, and 
admitting all the principles, that have been pressed, this heir at law 
has not in the contemplation of this Court, either at Law or in 
Equity, an immediate estate of inheritance, in a sense, that would 
entitle him to cut timber. I subscribe fully to what Mr. Justice 
Wilson, followed by Mr. Justice Buller and Lord Rosslyn, 
says very correctly ; that whatever is not * disposed of in [* 280] 
Equity results to the heir, as at Law. Mr. Justice Wilson 
speaks of the form of the conveyance. Mr. Justice Buller, with 
some variation, follows him ; and Lord Rosslyn proposes to mould 
it according to their advice. But it would still remain to be consid- 
ered by the Master, whether the idea they all of them meant to express 
is correctly, sufficiently, and accurately, expressed. With reference 
to that consider the Will. The trustees are directed to make a 
conveyance ; which is very material. If there had not been an 
express disposition of the intermediate rents and profits, they would 
clearly have belonged to the heir ; and, though that interval of en- 
joyment might probably be shorter than the lives of all the trustees, 
yet the question upon the right of the heir in that immediate period 
would have been precisely the same. If there had been three wit- 
nesses to the latter instrument, the effect would have been as to the 
freehold estate, as it was with regard to the copyhold, that Stans- 
field in Equity was bound to make a conveyance, that would effect- 
uate the Will, thus expressed ; and this Court could not possibly 
refuse its aid to the capricious purpose of the devisor ; if it can be 
so represented. On the other hand, this Court would be led by a 
principle, short of favor, for it is at last but a principle of justice, to 
take care, that what was not given away should go, because not 
given away, to the heir. But Stansfield would have been guilty of 
a breach of trust, if in the execution of that, which he was directed 
to do, he had made any conveyance, vesting in the heir at law any 
estate, different in its nature, or better in its privileges and incidents, 
than was consistent with the purpose of the testator as to all other 
persons, with reference to whom the conveyance was directed. As 
to the freehold estates, the trustee was bound to make a convey- 
ance, limiting them, after the failure of issue of the grand 
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daughter, as there was then a contingent remainder, so as to 
vest in some person the legal interest during the lives of the 
trustees, and the survivor, to give that person, not the benefi- 
cial interest, but an estate, the benefit of which would result, as 
every thing undisposed of would, to the heir; but an estate, 
bound by a trust to preserve the contingent remainder, if it should 
ever take effect. Lord Thurlow's reasoning in Harrison v. Nay- 
lor (1), when he said, the limitation would be to the heir male of 
Elizabeth Harrison, if she should have one, his heirs and assigns, 
and, if she should not have an heir male, then to the heir of the 
testator, his heirs and assigns, was more correct than that of 
Mr. Justice Wilson. The proper mode of executing the pur- 
pose would not have been, as put by Mr. Justice Wilson, to 
have limited to the heir at law an estate pur aider vie : that is, for 
the lives of the trustees, and the survivor ; as, if that was a legal 
estate, there would have been nothing to prevent the heir in certain 
circumstances and events creating a forfeiture of that estate pur aw- 
ier vie, before the contingency took place. It would therefore have 
enabled the trustee to defeat the very conveyance directed to be 
made. In Robinson v. Litton, until the contingency happened, 
the son had the whole estate. If this Court would not have inter- 
posed to prevent cutting the timber, that would have been an undue 
mode of executing the conveyance ; and the Court ought to have 
taken care, that the heir should not have such a legal estate as 
would enable him to destroy the contingent remainder 
[♦ 282] to the heir of the surviving trustee ; and * the consequence 
is, some legal estate should have been interposed in some 
person or persons, to preserve the estate, in case the contingency 
should arise ; who might, according to Garth v. Cotton, prevent 
waste. 

There is no difference as to the copyhold estate ; for, though it is 
true, the estate of the Lord will preserve contingent remainders, I 
am not prepared to say, it is as clearly his duty, as it is the duty of 
trustees to preserve contingent remainders of freehold estate, to in- 
terpose actively to prevent waste ; and, though the trustees to pre- 
serve contingent remainders are sometimes omitted in limitations of 
copyhold estate, both by settlement and Will, they are frequently 
created by express limitation ; and, whatever may be the case as to 
the lord, if. trustees are created by express limitation for the pur- 
pose of preserving contingent estates, they would be guilty of a neg- 
lect of their duty, by permitting a tenant for life, liable to impeach- 
ment for waste, or a tenant pur auter vie, who by the nature of his 
estate is liable for waste, to destroy that part of the estate ; viz. the 
timber. In this particular case the Court ought so to mould the 

(1) 3 Bro. C. C. 108. See cmte, vol. iL 234, 235. In a subsequent branch of 
that cause, at the Rolls, after Trinity Term, 1795, the Master of the Rolls noticed 
the inaccurate language of the Decree, as it stands in the Register's Book, in the 
limitation to Thomas Naylor, the testatoi's natural son, "omf his heirs intaU 

▼OL. X. 13* 
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conveyance directed, as to make it impossible for the heir to cut 
timber ; and^ if that can be maintained, it is not necessary to 
go into the general doctrine. I cannot distinguish much between 
Robinson v. Litton (1) and this case. 

Lord Hardwicke there considers the heir at law as a trustee ; and 
argues, that the intention of the testator could not be, that 
he * should cut timber. It is very difficult to maintain [*283] 
that ; for, if the right of cutting timber is incident to his 
legal estate of inheritance in the mean time, I should have felt my- 
self compelled to admit, that the legal estate had all its incidents ; 
and an intention, that he should not cut timber, must be shown. It 
is impossible to argue upon the situation of the estate, in a country 
where there is much timber. If, where the heir is himself the 
trustee, he shall not cut, until it is seen, ^whether the contin- 
gency happens, or not, he cannot be in a better plight, where some 
one else is trustee both for him and others in the event ; and a 
duty attaches upon that trustee, which he must attend to not only 
as to the heir, but also as to the others. Ii would have been 
difficult for Lord Hardwicke upon any principle, that would stand 
the test of scrutiny, to have denied the doctrine he stated ; which 
I represent only as the strong inclination of his opinion ; for I 
am confident that in this case the Court ought to have taken care 
in moulding the conveyance to protect the estate of the heir of 
the surviving trustee by the interposition of an estate to preserve 
contingent remainders : and this Court would then have consid- 
ered it their duty to prevent any one, claiming either upon the 
doctrine of resulting trust, or an undisposed interest at law, from 
cutting timber. The Court ought also to have made Stansiield him- 
self that trustee ; for the devisor having put it upon him to execute 
the duty of preserving that contingent remainder, I think, the most 
accurate way of enabling him to execute that trust, is to leave as 
much as was necessary for that purpose in the trustee, to whom the 
devisor confided the whole. 

It is another ^question, whether the Court is to grant an injunc- 
tion ; depending upon many considerations. If the con- 
veyance has been made, as it ought, Stansiield, * being [* 284] 
made trustee to preserve contingent remainders, would 
clearly have a right to file a bill for an injunction : if not, he would 
not have any right to file this bill himself. But, if really this heir 
has under the circumstances no right to enter, I will not decide the 
question of form, until I am informed, what has been done in conse- 
quence of the decree. 

It was then stated at the Bar, that no conveyance had been directed, 
upon which the Lord Chancellor said, Stansfield had the legal es- 

(1) It was observed at the Bar, that it did not appear, whether the son in that 
case was the eldest or only son, and therefore heir. The Lord Chancellor said, 
though that did not appear, from Lord Hardwicke's notes it was probable, that he 
was the eldest son. 
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tate in him ; and was better entitled to preserve the timber than a 
trustee to preserve contingent remainders ; and it would be too 
strong to dissolve the Injunction against so much of understanding 
and opinion as had prevailed. 

1. As to the property in timber trees, and by whom, and for what purposes, such 
trees may lawfully be cut, see, ante, the notes to Lee v. JUdon, 1 V. 78 ; and 
notes 3, 4, 5, to Ptgott v. Bullockj 1 V. 479. With respect to the difficulty which 
would arise in the proper management of an estate, of which timber made part of 
the general rental, but which estate was settled upon a strict tenant for life, see 
Oxenden v. Lord Complon, 2 Ves. 69, and the notes to that case, ante. And as 
to several of the questions adverted to in the principal case, see, an/e, the notes to 
Habergham v. Vincent, 1 V. 68, under which title the will that gave rise to the 
present suit was first brought before the Court 

2. The Statute of Frauds would be counteracted if an unattested codicil were 
permitted to have any operation upon land, or the produce of land: Hooper v. 
Goodiain, 18 Ves. 209: but, if a testator expressly refer in his will to a paper pre- 
viously written, describing it so distinctly that there can be no doubt of the iden- 
tity, and the will is attested by three witnesses, the paper so referred to, whether 
attested or not, makes part of the will : Smart v. Prujean, 6 Ves. 565: and, it 
seems, that under a special reservation to that effect, the douee of a power, affect- 
ing real estate, in the nature of a charge, not passing the lands themselves, may 
well execute the same by a will not attested according to the Statute of Frauds : 
see note 2 to Fettiplace v. Gorges, 1 V. 46. 

3. Where a testator has, by a will duly attested, charged his real estate with 
payment of his debts or legacies, generally ; debts afterwards contracted, or lega- 
cies subsequently given by unattested codicils, are well charged : the decisions to 
this effect have gone on the ground, that such legacies are not devised out of land, 
but only secured by land previously well devised ; and which merely comes in aid 
of the personalty. Hooper v. Goodwin, 18 Ves. 167; Sheddon v. Goodrich, 8 Ves. 
495 ; BrtukneU v. Bovghion, 2 Atk. 274. Biit, where a general charge is not in- 
corporated in the duly attested will, a poicer reserved therein, by the testator, to 
charge upon his real estate such legacies as he may afterwards be disposed to be- 
queath, would, upon principles analogous to those laid down in the principal case, 
be inoperative. Rose w. Cunynghame, ]2 Ves. 36; Bonner v. Bonner, 13 Ves. 
383 ; Craufurd v. Coutts, 2 Blign, 688. Howevejr, although in such a case new 
legacies cannot be created, those before given may be modified and altered. The 
testator cannot, indeed, by an unattested codicil give fresh legacies charged upon 
land, unless the duly attested will contains a general charge; but he may sabsti- 
tute one legatee for another. Momey General v. Ward, 3 v es. 331. 

4. An heir at law reqijiires no expression of intention to that effect, in order to 
entitle him to a resulting trust in all the surplus produce of a real estate directed 
by his ancestor's will to be sold for a particular purpose: see lAoyd v.Spillet, 2 
Atk. 151 : and the authcH'ities cited, cmte, in the note to Robinson v. Jwdor, 1 
V. 44. 

5. Where a conveyance, purporting to be a feoffment, is not perfected by livery 
of seisin, it may still operate as a covenant to stand seised, provided the parties 
are related by blood. See Thompson v. AUfield, 1 Vern. 40 ; Thome v. Thome, 
1 Vern. 141. So, a lease and release may be supported as a declaration of the 
uses of a recovery ; for, wherever Courts of Law or Equity find that the general 
and substantial intent of the parties was, tliat the estate should pass ; they will 
give to deeds, in support of that intention, a construction different from the formal 
nature of tlie deeds themselves. Stapilton v. Stc^fnlton, 1 Atk. 8. A lease and 
release may also operate as a covenant to .stand seised to uses ; ut res magis vale- 

* ant qtiam pereat, ' Roe v. TVanmer, 2 Wils. 78. And a conveyance, purporting to 
be a bargain and sale, but which cannot be supported as such, for want of a monev 
consideration ; may, in aid of the intent, take effect as a covenant to stand seised. 
Crossing v. Scudamore, 1 Ventr* 137. ^fortiori, an instrument, which, though in 
the form of a deed-poll, yet contains a disposition of the whole personal estate of 
the party executing it, (such disposition not bein^ to take effect tilt after his de- 
cease,) may be treated as a covenant to stand seised, or as a testamentary instru- 
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ment Rigden v. Faster, 2 Ves. Sen. 255, 256. Even articles of agreement, to 
which the parties have interchangeably set their hands and seals, and delivered 
the same as their act and deed ; may be admitted to probate, and given in evi- 
dence, as the will of one of the parties. Green v. Frotid, 3 Keble, 310; S. C. 1 
Mod. 117. For, in determining whether a paper can be considered as testament- 
ary, the Ecclesiastical CourtB always look to the substance, not the form, of the 
instrument; to the intention of the writer, and not to the denomination he affixes 
to^it: if that which calls itself a deed of giil cannot take effect as such ; if death 
is the event which is to cive it operation ; it may be properly propounded as a tes- 
tamentary instrument: Thorold v. Thorold, 1 Phillun. 9: but, the probate will be 
nugatory if the disposition does not affect personal estate. lb. 

6. It has been long established, that where a copyhold has been surrendered to 
the use of the copyholder's will, an unattested will may be sufficient to direct the 
uses of such surrender: T\iffhel v. Page, 2 Atk. 37: and the Act of 55 6. III. c. 
192, makes dispositions of copyhold estates by will as effectual to all intents and 
purposes, without any surrender, as the same would have been if a surrender had 
been made to the use of such will. The last limitation of the copyhold, in the 
principal case, being a contingent remainder, not vesting eo tnstanti that the pre- 
vious estate expired, would have been void, if it had been a limitation of the legal 
estate ; but, the disposition, being made by way of executory trust, was good. 
Gale V. Gale, 2 Cox, 153. The mode by which Mr. Justice Wilson, however, 
proposed to secure the contingent remainder, by limiting to the heir at law an 
estate pur autre vie, has been shown by Lord Eldon, to be improper : since, by a 
forfeiture of that estate, the contingent remainder might have been destroyed ; 
some legal estate should have been interposed, to preserve the remainder, in case 
the contingency arose. 



DOLDER V. THE BANK OF ENGLAND. 

[1804, Dec. 6, 7.] 

Amendment of Exceptions permitted ujxin mistake (a). , 

Answer not taken off the file upon mistake, but a supplemental answer permit- 
ted (&), [p. 285.] 

Mr. Bell, for the PlaintifT, moved to amend exceptions to the 
answer ; upon a clear mistake, there being two causes ; and the ex- 
ceptions being taken from one bill instead of the other. 

Mr. Richards, for the Defendant, opposed the motion ; alleging, 
that there was no instance of amending exceptions. 

The Lord Chancellor [Elbon]. — The general practice is, that 
the Court will up to a certain stage amend the record, where there 
is something to amend by ; and where it appears to be by 
* mistake. I am struck with the circumstance, that no [*285] 
case has been found, in which this Court has permitted 
Exceptions to be amended. But if the course is, as it certainly is, 
to permit the record to be taken off the file, and a fresh record to be 
put upon it, I would rather abide by that than introduce a new 

{a) 1 Barbour, Ch. Pr. 182, 183 ; 1 Smith, Ch. Pr. (Am. ed.) 291. 

(b) As to amendments of answer and supplemental answers, see note (a) to 
JenningB v. Morton College, anU, 7 V. 79 ; 1 Barbour, Ch. Pr. 163, 164 ; 1 Smith, 
Ch. Pr. (Am. ed.) 268, et seq. 
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course. In proceedings upon oath, where there is a clear mistake^ 
an answer has, by leave of the Court, been taken off the file, and a 
new answer put on it : but Lord Thurlow adopted a better course, 
not taking the answer off the file ; but permitting a sort of supple- 
mental answer to be filed : that course leaving the parties the effect 
of what had been sworn before, with the explanation, given by the 
supplemental answer (1). 

A fresh notice of motion was ordered to be given for liberty to 
take the Exceptions off the file, and to except de novo. But the next 
day, upon the authority of Bancroft v. Wentworth (2), the Lord 
Chancellor gave leave to amend. 

Se£, ante, the notes to Jennings v. Merton ColUgCf 8 V. 79. 



[^►286] BURROWS'S CASE. 

[1804, Dec. 14, 15.] 

Alteration in a Commission of Bankruptcy upon mistake permitted, before it 
has been opened and acted upon : not afterwards. 

*Mr. Roupell moved, that a petition, praying, that a Commission 
of Bankruptcy may be resealed, should be set down ; stating, that a 
mistake was made in the name of the bankrupt ; which stood in the 
Commission as Burrows ; the name being really Burrow ; that the 
attorney, who sued out the Commission, being a young man, took 
upon himself to alter the name by striking out the letter " s ;" that 
the Commission had been opened, and the party was declared a 
bankrupt under it. The petition farther stated, that the attorney 
had acted innocently ; was sensible of the impropriety of what he 
had done ; and mentioned it to the Commissioners ; who advised 
this application ; and the Attorney offered to re-stamp the Commis- 
sion, and pay all the expense of that, or of a new Commission. 

The Lord Chancellor [Eldon]. — When once a Commission has 
been opened, and acted upon, the rule is inflexible, that it cannot be 
altered (3). This morning upon an innocent mistake of a name I 

(1) Jennings v. Merton CoUege, and the note, ante, vol. viii. 79 ; fVells v. Wood, 
post, 40^. 

(2) Bancroft v. Wentworth, 2d May, 1791. Iif Chancery. 

The Plaintiff for the purpose of iuBtructing his Counsel in drawing exceptions 
to the answer sent him by mistake the original draft of his bill, instead of another 
drafl, from which the bill was engrossed ; which differed materially. The mistake 
not being discovered, till it was too late to rectify it, the Plaintiff applied to the 
Court for leave to amend his Exception, or, that he might be at liberty to except 
de novo ; and the Court ordered, that he should be at liberty to amend his Excep- 
tion, paying the expenses. See B^ v. Mills, post, voL xiii. 85. 

(3) £x parie, Thwnpson, ante, voL ix. 207, and the note, 208 ; Fisher^s Ca$t, 
ante, 190. 
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allowed an alteration, stating in my own hand, that the Commission 
had not been opened. Till then it is a sort of escrow. I will do 
what I can to save expense ; as this is an innocent case ; otherwise 
I should treat it very differently. 

Dec. I5th. The next day the Lord Chancellor [Eldon] ordered 
the Commission to be superseded, with liberty to take out another 
Commission directed to the same Commissioners. 

See, ante^ the note to ExparU Thompmrny 9 V. 907. 
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[1804, Dec. 14.] 

Defendaivt after an Order for time cannot have security for costs from a Plain- 
tiff, livinp; out of the jurisdiction (a). 
At law, if the Defendant has taken any step, he cannot have security for costs. 

Mr. W. Agar, for the Defendant, moved, that the Plaintiff may 
give security for costs ; the Plaintiff apppearing by the bill to reside 
in Ireland. But the Defendant had obtained an order for time; 
upon which it jvas observed, that, though formerly this Order might 
have been obtained at any time, Lord Thurlow certainly altered that. 

The Lord Chancellor [Eldon]. — I do not know, why Lord Thur- 
low altered the Rule : but I suppose, it was upon analogy to pro- 
ceedings at law ; and I understand, that if the Defendant has taken 
any step, he cannot have security for costs. 

The motion was refused (1). • 

See, ante, notes 2, 3, to Grem v. Chamock, 1 V. 396. 

' :^ 

(a) Craig v. Bolton, 2 Bro. C. C. (Am. ed. 1844), 609, and notes ; 1 Smith, 
Ch. Pr. (Am. ed.) 558 ; 2 Madd. Ch. Pr. (4th Am. ed.) 270 ; Ayckboum, Ch. Pr. 
(Lond. ed. 1844), 218. 

In the New York practice the defendant may require security for costs in such 
case at any stage of the suit Bimress v. Gregory, 1 Edw. 449 ; 1 Barbour, 
Ch.Pr.l03. 

(1) Beames on Costs, 185. 
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FRIENDLY SOCIETY, JEr |?arre. 
[1804, Dec. 15.] 

After one Order upon Petition under the Friendly Society Act the subsequent 
Orders may be obtained on motion. 

Upon a Motion by Mr. Leach under The Friendly Society Act (1) 
a question arose, whether, the Court having once got jurisdiction by 
petition according to the Act, the subsequent Orders may be made on 
motion. 

The Lord Chancellor [Eldon]. — I have mentioned this to the 
Master of the Rolls ; and we are both of opinion, that the jurisdic- 
tion is so fixed by the first petition, that the subsequent process may 
be by motion ; and it is not necessary, that there should be the ex- 
pense of another petition. The Order may therefore be made (2). 



With respect to the preference given to the claims of friendly societies by the 
statute 33 Geo. III. c. 54, and the proposal for withdrawing these matters from the 
jurisdiction of the Court of Chancery, see the note to the case Ex parU the Ami- 
cable Society of Lancaster^ 6 V. 98. The doctrine held in the principal case, that 
where a pmtion has once been preaented, under the statute above cited, the juna- 
diction of the Court over the question is established, and any subsequent orders 
which appear necessary may be made on motion, is in conformity with decisions 
made under other acts, which direct the application to the Court to be made by 
petition : In rt Slewringe^s Clianty, 3 Meriv. 707. 



[♦288] CLAYTON v. GRESHAM. 

^ [1804, Dec. 14, 15.] 

The rule of evidence in the Accountant General's office ought to be the same as 
in the Court Therefore upon the marriage of a woman, entitled to the interest 
of a fund for her separate use, an affidavit was required, beyond the marriage, 
and identity, tiiat there was no settlement, or agreement for a setUement; with- 
out prejudice to future cases (a). 

An extraordinary division of profit by the Bank of England among the proprietors 
of Bank stock considered as capital. 

To obtain payment to the representative, the mere production of the Probate is 
not sufficient, [p. 289.] 

Proof of the death is now required ; and that the testator was the party in the 
Cause (6), [p. 289.] 

Miss Gresham, being under an Order of the Court entitled to the 
interest of a fund for her separate use under a Will, upon her mar- 
riage the Accountant-General entertained doubt, whether he should 



!»l 



This was followed upon the Statute providing a summary remedy in 
of. Charity, 52 Geo. III. c. 101. The case of S/eimw't Chanty, 3 Mer. 707. 

(a) 2 Smith, Ch. Pr. (Am. ed.) 409, 410. 

(b) 2 SmiUi, Ch. Pr. (Am. ed.) 409, 410. 
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make payments upon the usual evidence in the office, by affidavit of 
the marriage. 

Mr. Spranger moved for an Order upon him for that purpose. 

The Lord Chancellor [Eldon]. — The only two cases, in which the 
Accountant-General ever tries a fact, are, Ist, where under an Order 
to pay interest to a single woman he goes on to pay upon receiving 
proof of her marriage ; the other, where he receives the probate, as 
proof of the death of a party ; and upon that pays the representa- 
tive. If the usage of tne office is so to transact in those cases, the 
Court from its silence must be supposed to approve the practice. 
There is danger in it : but an alteration of it would be followed by 
great expense. The danger attending it is, that the evidence, with 
which the office is content, is not that, which the Court would re- 
quire. In this instance there may be a settlement, or an agreement, 
affecting from the moment of this lady's marriage the interest as well 
as the principal of this property ; and, if an application had been 
made to this Court, where she had become entitled upon her mar- 
riage, without an antecedent title, this Court would never have or- 
dered the interest to be paid to her, unless satisfied, not only of the 
marriage, but also, that her right under the antecedent instrument 
had not been altered ; requiring affidavits, not only, that 
there is no actual settlement, and that * there is no agree- [*289] 
ment for a settlement ; and that the person named in the 
register of the marriage is the person named in the Will, and the 
party in the cause. The Accountant-General, on the contrary, has 
a person to swear to the marriage ; and goes on without any farther 
guard. So, where money is ordered to be paid to A. or his repre- 
sentatives, the constant course upon payment to creditors, upon an 
application to the Court itself by petition the death must be 
proved ; and the production of the probate will not do. Then can 
it be right, that the Accountant-General is not to have the same 
proof; that the Court shall require one sort of evidence, and its 
officer another? I remember the origin of the additional proof 
here ; an application after the death of tenant for life ; in which I 
was Counsel. An affidavit was produced. Lord Thurlow asked, 
how he was to know, that person was the party in the cause ; and 
required an affidavit of that. That was an alteration of the prac- 
tice ; though a very provident one ; for the next day that affidavit 
was produced before Sir Thomas Sewell ; in whom that very cir- 
cumstance, as being unusual, produced a suspicion of the truth of 
the fact. The Accountant-General feeling a difficulty, I cannot 
agree, that evidence is sufficient, which upon an application to me 
I should not think sufficient. A short affidavit, that there is no 
settlement, will give you the money immediately : but, though on 
the one hand I am much afraid of this practice, on the othe^*, I am 
apprehensive of making a precedent, that will create great expense. 

Dec. \bth. The Lord Chancellor [Eldon]. — Whatever it may 
be fit to do in future, I do not think it proper to delay this case. 
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But, making this Order, I desire it to be understood, I do not 
pledge myself as to what may be ordered in future cases, till I 
shall have consulted the Master of the Rolls. In this instance the 
property is given to the separate use of this lady, I observe, 
virith more than usual strictness, in very peculiar terms. The affi- 
davit must be amended ; and must state, not only the fact of the 
marriage, but that the interest of this fund is not affected by any 
settlement or articles ; and then you may take the Order. 

The Bank Bonus must be laid out : the interest to be paid to her 
in the same manner (1). 

1. That the evidence which is satisfactory to the Ecclesiastical Courts is not 
necessarily so to the Court of Chancery, and that, although probate of a will, un- 
repealed, cannot be imptajchtd in the temporal Courts, it does not follow that the 
Court of Chancery will, in all cases, ajct upon such probate, see, anU, notes 3, 4, to 
Colman v. SwrrtU, 1 V. 50. 

2. A 6oiiiif divided by the Bank of Inland amongst its ptoprietois, must be 
considered as an accretion to the capital, m considering the respective interests 
of a tenant for life and those in remainder: see the note to Brander v. Brandar^ 
4 V. 800. 



COURTHOPE V. MAPPLESDEN. 

[1804, Dec. 19.] 

Ij«junction against a trespasser, cutting timber by collusion with the tenant; 

without prejudice to the case of mere trespass (a). 
Writ of waste at Common Law, [p. 291.] 

A MOTION was made by a landlord for an injunction to restrain 
cutting and removing timber, and committing any other waste : the 
Plaintiff charging collusion by the Defendant with the tenant. 

Mr. Hollist and Mr. Leach, in support of the Motion. — ^Though 

in Mogg V. Mogg (2) an injunction under these circumstances was 

refused. Lord Thurlow very soon afterwards, in Hamilton 

[*291] V. fVorsefold (3), altered his ♦opinion; and granted the 

(1) Paris V. Paris, ante, 185, and the note, vol. iv. 8^. 

(a) Hanson v. Gardintr, anie^ 7 V. 305, notes (6) and (c), and cases there col- 
lected ; Eden, Injunct (2d Am. cd.) 226, et seq. ; Ingraham v. Dunndl, 5 Metcalf, 
124, 125 ; Mequin v. Fish, ib. 148, 149 ; 2 Stoiy, Eq. Jur. § 928, 929; Smith t. 
CoUyer, ante, 8 V. 89, 90, and notes. 

(2) 2 Dick. 670. 

(3) In Chancery, November, 1786. — ^This case was stated from a note, by 
Mr. Romilly. 

The bill stated, that the Plaintiff was seised in fee ; that his title had but re- 
cently accrued ; and the tenants had not yet paid him any rent ; that the Defend- 
ant Worsefold pretended to have some claim to the estate ; and had given notice 
to the tenants to pay their rent to him ; that he had entered upon the estate with 
the permission of the other Defendants, the tenants ; and had cut timber ; and 
threatened to cot more. The bill therefore prayed, that Wdrseibld may be re- 
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injunction. There was in that case no privity of estate between 
Worsefold and the Plaintiff. The old rule was, that if a tenant 
suffers a third person to come upon the land, and cut timber, 
he is himself guilty of waste. This case is the same : a person 
without right, after the tenant has attorned, coming upon the land 
without the privity of the landlord, and cutting timber : it is waste 
in both. The utmost the Plaintiff could do is is to go and carry 
away the timber ; suffering all the disadvantage of having it cut at 
an improper time. He cannot go upon the land, to stop another 
person, cutting timber. 

The Lord Chancellor [Eldon]. — ^I have no difficulty in grant- 
ing the injunction in this case : but I will not be bound as to what 
is to be done upon a mere trespass (1) ; though it is strange, that 
there cannot be an injunction in that case to prevent irreparable 
mischief : the rather, as there is a writ at Common Law to prevent 
the farther commission of waste during the trial ; whereas, if the 
Court will not interfere against a trespasser, he may go on by 
repeated acts of damage, perfectly irreparable. But the ground 
in this case is, that the trespass partakes of the nature of waste 
more than in general cases : the tenant colluding ; and if the tenant's 
act is waste, the act of the other must have so much of the quality 
of the tenant's act as to make it the object of an injunction. 

That an injunction may issue in restraint of acts which are rather trespasses 
under color of right, than waste, in the technical sense of that term, see, ante, the 
note to Smith v. CoUyer, 8 V. 89. And no hesitation could be felt as to the pro- 
priety of granting this relief, where, as in the principal case, the defendant was in 
collusion with the plaintiff's tenant : ATonocaf v. Eowe, 19 Ves. 154. 

strained from committing waste; and tliat the tenants may be restrained from 
permitting iu 

The L^rd Chancellor, upon the motion for the Injunction, at first had some 
difficulty about granting it ; Worsefold being a mere trespasser : but at length his 
Lordship granted the Injunction against both Worsefold and the tenants. Jlegis- 
ter's Book, A. 1786, folio 1. 

(1) See anlCf vol. viL 307, 308 ; MUchell v. Dors, vL 147, and tlie note. 
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MORTLOCK V. BULLER. 

[1804,Dec.7, 10, 12,24.] 

The Court is not bound to decree a specific performance in every case, where it 
will not set aside the contract ; nor to set aside every contract, that it will not 
specifically perfonn (a). 

Under circumstances, tliat would have amounted to a breach of trust, inadequacy 
of consideration, arising from gross negligence of the agent, and a want of due 
authority, the bill was dismissed (6) ; though the. PlaintifiT was unimpeached; 
without prejudice to his remedy at law (c). 

No specific performance, if any surprise, making it not fair and honest to call for 
it: the Plaintiff left to Law (rf), [p. 305.] 

Small mistakes or inaccuracies in a contract are the subject of compensation (e) : 
but that has been extended to a great length, [p. 306.] 

The authority of the agent may be by parol, though the agreement must be in 
writinor(/), [p. 311.] 

Contract by trustees under a Power of sale, though by subsequent events it can- 
not be executed by the Power, shall be made good in equity by the effect of 
the interest acquired in the estate, bound by the contract (g*), [p. 315.] 

Vendor, not having a title at the date of the contract, shall have a specific per- 
formance, if he procures a title before the Report [k), [p. 315.] 

Vendor, representing and contracting to sell the estate as his own, cannot object, 
that he has only a partial interest The porchaser is entitled to as much as he 
can have, and an abatement (t), [p. 316.] 

(a) See the authorities to this point, cited in notes (a) and {b] to fFhiU v. 
Damoriy ante^ 7 V. 30 ; Osgood v. iVonife/tn, 2 Johns. Ch. 23, 24 ; Ttoining v. 
Morrux^ 2 Bro. C. C. (Am. ed. 1844), 331, note (c) ; Cooper v. Dennt^ Dtnnt v. 
Cooper, ante, 1 V. 565, and note (a). 

(b) 1 Sugden, Vend. & Purch. {6th Am. ed.) 248, 249, 317. As to the effect of 
inadequacy of consideration on specific performance, see Coles v. TVecotMck, anU, 
9 V. 234a, note (a) ; Moth v. JHtoood, anU, 5 V. 845, note (a) ; Crowe v. BaOaard, 
ante, 1 V. 215 ; 5. C. 3 Bro. C. C. (Am. ed. 1844), 117, and notes. 

(c) I Sugden, Vend. & Purch. (6th Am. ed.) [384, 385], 280, 281. 

(d) See Shirley v. Straiten, 1 Bro. C. C. (Am. ed. 1844), 440, and notes ; Cath- 
cart v. Robinson, 5 Peters, 264 ; Hall v. Ross, 3 Hayw. 202. If a contract be 
unfairlv obtained ; or under suspicious circumstances; or if it be unjust or uncon- 
scionable to decree a performance of it ; or if it would be a hardship for the defend- 
ant ; a Court of Equity will not enforce it Hall v. Ross, 3 Hayw. 202 ; Perkins v. 
Hadley,A Hayw. 143; Grantham v. EritztU,^ Hawks, 196; Seymour v, DelanceyS 
John. Ch. 222; 5. C. 3 Cowen, 445; Clitheralv, Ogilvie, 1 Desauss. 250 ; Ellis v. 
Burden, 1 Alabama, (N, S.) 458 ; MiUer v. Chdwood, 1 Green, Ch. 199 ; Schmidt v. 
Livingston, 3 Edw. 213 ; Vail v. Mlson, 4 Rand. 478 ; 2 Story, Eq. Jur. $ 750a, 
§ 769 ; Bank of Alexandria v. Lynn, 1 Peters, 376, 382 : King v. Hamilton, 
4 Peters, 311 ; Modisett v. Johnson, 2 Blackf. 439, 440 ; Cooper v. Brown^ 
2 McLean, 495. 

(c) Craven v. Tickell, ante, 1 V. 60, note (a); Calverley v. JVilliams, ib. 210, 
note (a); Calcrafl v. Roebuck, ib. 221, note (a); Guest v. Homfray, ante, 5 V. 818, 
note \b) ; 2 Story, Eq. Jur. § 777. 

But specific performance will be refused, where there is any substantial defect 
in the estate sold, or any imposition or fraud upon the purchaser. Bowles v. 
Gardner, ante, 5 V. 508, note (a), and cases there cited ; 2 Story, Eq. Jur. § 778. 

(/) See the cases to this point in note (e) to Coles v. Trecothick^ ante, 9 V. 234a ; 
Story, Agency, § .50 ; 2 Kent, (5th ed.) 613, 614 ; Chitty, Contracts, (6th Am. ed.) 
210, 211, notes, and cases cited; 1 Sugd. Vend. & Purch. (6th Am. ed.) 132, 133. 

(^) 1 Sugden, Vend. & Purch. (6th Am. ed.) 68, [96], 242, [3351. 

(h) See the cases on this subject, cited in note (a) to Rose v. CaUand, ante, 5 V. 
189, note (a) ; Omerod v. Hardman, ib. 722 ; Hepburn v. Mid, 5 Cranch, 26S2, 
275 ; Baldiein v. Salter, 8 Paige, 473 ; Cooper v. Dtnnt, 4 Bro. C. C. (Am. ed. 
1844), 87, 88, and notes. 

(i) McKay v. CmrvngUm, 1 McLean, 64. 
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• The bill was filed for the purpose of obtaining the specific per- 
formance of a contract for the sale of an estate at Isleham, in the 
county of Cambridge, to the Plaintiff John Mortlock, under the fol- 
lowing ciicumstances : 

By the settlement, dated the 5th of March, 1799, previous to the 
marriage of :(ohn Duller, Esq. and Elizabeth Yorke, the estates at 
Isleham were limited, subject to a term of 99 years, in trust to raise 
200/. a year pin-money to be paid to the separate use of Mrs. Duller, 
to the use of John Duller for life without impeachment of waste ; 
remainder to the use of Lord Hardwicke, Charles Yorke, and James 
Duller, and their heirs, during his life, in trust to preserve contingent 
remainder ; remainder to Elizabeth Yorke for life, without impeach- 
ment of waste ; remainder to the same trustees for 2000 years, upon 
trust to raise portions for younger children ; and, subject thereto to 
the use of the first and other sons of the marriage in tail male ; 
remainder to the use of John Duller, his heirs and assigns for ever. 

The settlement contained a power to the trustees at any time or 
times, at the request and with the approbation of Mr. and Mrs. Duller 
during their joint lives, or of the survivor, to be testified by some 
deed or writing, to be sealed and delivered by them, him, or her, in 
the presence of and attested by two or more witnesses, to sell or 
exchange ; and it was declared, that the trustees should with the 
consent of Mr. and Mrs. Duller or the survivor, and after the 
decease of the survivor at the discretion of the trustees, 
apply the money arising * firom the sale, in the first place, [* 293] 
in paying off the incumbrances, and afterwards lay out the 
residue in the purchase of other lands, to be settled to the same uses. 

In the summer of 1800 the trust estates were advertised for sale 
by auction on the 24th of September in fifteen lots; unless the 
whole should be disposed of by private contract before the 8th of 
September : and by the printed particulars it was declared, that the 
purchaser should pay a deposit of 15/. per cent. ; and sign an agree- 
ment for payment of the remainder of the purchase-money on the 
3 1st of December next. The Plaintiff John Mortlock having applied 
to the auctioneer, a meeting took place with Mr. Duller ; ivho asked 
26,500/. for the purchase. Mortlock offered 26,000/. ; which was 
declined by Mr. Duller ; until he should have consulted his friends. 
Dy a letter, dated the 3d of September, the auctioneer informed 
Mortlock, that no less sum would be accepted ; in consequence of 
which Mortlock the following day by a letter to the auctioneer declar- 
ed himself ready to accede to the terms proposed ; and his agent ac- 
cordingly on the 9th of September paid the deposit to the auctioneer, 
and signed the contract for the completion of the purchase ; and 
the auctioneer signed a receipt for 4975/., the deposit in part of 
26,500/., the purchase-money. 

The answers of the trustees represented, that, Mr. Duller, express- 
ing his wish that the Isleham estate should be sold, Mr. Yorke 
generally signified his inclination to concur in such a measure, if it 
were thought advantageous for the trust : Mr. James Duller said, 
VOL. X. 14 ' ' 
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that he should be ready to concur in the wishes of his brother upon 
that subject ; and Lord Hardwicke answered, that, if Mr. Buller 

should think it advantageous to part with the estate at 
[* 294] that time, there would be no difficulty in obtaining * the 

consent of the trustees. The trustees did not any farther 
interfere in the proceedings towards the sale ; which was conducted 
under the sole authority of Mr. John Buller ; but a draft of the con- 
veyance was approved by Mr. James Buller on behalf of himself and 
Mr. John Buller, and on behalf of the other trustees by their So- 
licitor. The trustees, however, in December 1800, being informed, 
that Mortlock had made a large profit by his bargain, and had actu- 
ally contracted for the re-sale of part of the estate for several sums, 
amounting to 34,900Z., leaving a considerable part undisposed of, 
refused to concur in the conveyance. Upon that re-sale the pur- 
chasers were but seven in number; and the money was to be 
received by instalments in the course of the year 1801. The cir- 
cumstances, under which the value of the estate «was fixed, were 
these. In the spring of the year 1800 Mr. Buller applied to the 
auctioneer to survey the estate ; and advise him of the value and 
the best mode of selling. In June and July the auctioneer repre- 
sented, that he had surveyed the estate ; and, according to his own 
evidence, that it was worth at least 28,000/. ; but, if from 24,000/. 
to 27,000/. should be ofiered, a consultation should take place ; and 
he would before the auction value it again, as then divided into 
fifteen lots. In the beginning of September 1800 the auctioneer 
again surveyed the estate in person : the former survey having been 
made by a clerk; and the amount of the second valuation was 
33,386/. That valuation was first produced to the solicitor of Mr. 
Buller in the beginning of 1801 : the auctioneer having never before 
communicated the fact to Mr. Buller or any other person. 

After the answers were put in, Mrs. Buller died ; not leaving any 
children. A supplemental bill was filed ; claiming the relief against 

Mr. Buller. 
[*295] *The Solicitor General [Sir TTiomas Manners Sui- 

ion], Mr. Richards, Mr. Wilson, and Mr. Hart, for the 
Plaintiff. — ^The defence to this bill rests upon inadequacy of consid- 
eration and misinformation as to the value of the estate ; imputing, 
not any fraud to the Plaintiff, but want of care and attention, and 
mismanagement, to the agent of the Defendant. Inadequacy of 
value may with other circumstances, raise a presumption of fraud ; 
but in a transaction like this, the conduct of the purchaser unim- 
peached, no advantage taken of youth, distress, &c. no relation or 
confidence between them, the Defendant consulting those, qualified 
to give him the best advice, every circumstance removing, instead of 
raising suspicion, mere inadequacy cannot induce the Court to with- 
hold a specific performance. What constitutes inadequacy of price ? 
Where is the line to be drawn ? Upon a subject so vague, indefi- 
nite, and uncertain, it is impossible to draw any rule. In the last 
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case of that nature, fVkite v. Damon (1), your Lordship affirmed 
Lord Rosslyn's decree ; but upon a very different ground ; that the 
only witness was interested ; holding upon the other point, that the 
discretion must be exercised upon principles, that will bear the test 
of application to other cases ; and in the first decree Lord Rosslyn 
even felt the necessity of takiug into consideration some circumstan- 
ces of an equitable nature ; observing upon the place and time of 
sale. In Mortimer v. Capper (2) Lord Thurlow mentions a case, 
where the consideration was only one tenth of the value, and yet a 
specific performance was decreed. Reverse the case ; and, if any 
principle of this nature exists, suppose, more than the value was given 
by a purchaser; the answer would be. Caveat emptor: 
he must look to the estate; and the same ''^principle [*296] 
must apply to the other party to the contract. In Grtf- 
jith V. Spratley (3) the words of Lord Chief Justice Eyre were, that 
inadequacy is certainly a badge of fraud ;~ but is in itself no sohd 
ground of relief. Can the Court sit to judge of the proportion : that 
is, of the degree of convenience to one party, and inconvenience to 
the other, resulting from the performance of the contract ? Suppose 
a contract for the whole cargo of a ship : could the objection, that it 
had been disposed of by retail at a considerable profit, be main- 
tained ? It (Ud not suit Mr. Buller to treat with the tenants for the 
separate parts ; and the objection is merely, that the retail price has 
turned out more productive than the wholesale. A plaintiff has as 
much right to the performance of an agreement, if fair, and within 
the rules of the Court, as to any other relief. It is regulated by the 
same sort of discretion, depending upon precedents and rules estab- 
lished ; and the Court has for 150 years been in the habit of exer- 
cising this jurisdiction. The principle is stated clearly in Bettes- 
worth V. The Dean and Chapter of St. PauPs (4). 

But, iif inadequacy would do, it is not made out ; for the re-sale by 
the Plaintiff was in a very different manner, and upon very different 
terms from those, upon which he purchased : a sale in lots : no de- 
posit : with all the hazard, attending such a mode of sale ; and ac- 
commodation given as to the payment. The difference may also be 
accounted for by the circumstance, th^t the re-sale was to the tenants 
upon the spot ; most likely, not merely upon the Pretium affectionis, 
but having an interest, to give a higher price. 

*As to the circumstances, under which this relief is [*297] 
sought, by the death of Mrs. Buller without children the 
interest of the trustees is gone ; and the Plaintiff is entitled to the 
benefit arising from that accident : but, if the interest under the trust 
is not to be considered as out of the question, having given Mr. 
Buller a right to act for them, they are bound by his acts. 

Mr. RomiUy and Mr. Leach, for the Defendant, Mr. Buller. — 

(1) w^nie, vol. vii. 30; see the note, viii. 137; Burrowea v. Lock^vostf 470. 

(2) 1 Bro. C. C. 156 ; see page 158 ; anU, vol i. 219 ; poH, xiii. 103. 

(3) 2 Bro. C. C. 179, n. 

(4) Sel. Cas. Ch. 66 ; 3 Bro. P. C. 389. 
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Admitting, that this agreement is perfectly fair, that no fraud, mis- 
representation, or misconduct, can be imputed to the Plaintiff, yet 
this agreement ought not to be specifically performed : first, upon 
the single ground of great inadequacy of consideration : secondly, 
this case contains other circumstances, most material ; which make 
it unfit for a Court of Equity to decree a performance. With refer- 
ence to the first point, refusing the decree your Lordship will act in 
conformity to the rules of equity, recognized by a great number of 
your predecessors, and a late decree by a very experienced Judge 
in Equity. The only authorities, that have been mentioned, are 
White V. Daman, and the case, mentioned by Lord Thurlow in 
Mortimer v. Capper. Subscribing entirely to the doctrine laid down 
by your Lordship in the former case, it contains nothing, that has 
relation to this. Your Lordship expressed yourself in a most guard- 
ed manner ; confining your observations to the case of a sale by 
public auction. Certainly there is great reason to be surprised at 
Lord Rosslyn's decision : but his opinion, that even in that case a 
performance could be refused, marks strongly what he would have 
thought, if the sale had been by private contract. Sales by auction 
are of a very peculiar nature : a sort of contract with the public, 
that the article shall be sold for whatever is offered, however inade- 
quate. Upon that ground it has been held at law, and 
[* 298] that has '* been followed in equity, that employing persons 
to bid on behalf of the vendor, with a view to enhance the 
price, is a fraud (1). There must be competition. The vendor 
takes the benefit of that ; and contracts a sort of engagement of 
public faith, that he will let it go at whatever shall be offered. 
There must be some reciprocity. If the purchaser cannot enforce 
the contract, where the price is too little, neither ought the vendor, 
where it is too much. 

It is impossible to proceed upon the authority of the case, men- 
tioned in Mortimer v. Capper. A most important distinction upon 
the subject of contracts, that Courts of Equity have always made, 
between ordering a contract to be rescinded and decreeing a specific 
performance, is disregarded. It has been long settled certainly, that 
inadequacy of consideration is not a ground for decreeing an agree- 
ment to be delivered up to be cancelled, except perhaps in the in- 
stance, put by Lord Thurlow, where it is so gross as to excite an 
exclamation (2). This distinction has been frequently forced upon 
the Court by a bill for the specific performance of an agreement, 
and a cross bill to have it delivered up to be cancelled ; and the 
Court has refused to rescind the agreement, on the ground, that it 
was not obtained by fraud ; and has also dismissed the other bill : 
Savage v. Taylor (3). It is stated every where, that the jurisdiction 
of equity upon specific performance is discretionary : not capricious, 

(1) See ante, OmoUy v. Partons, vol. iii. G25, n. 

(2) ^nUj vol. vi. 273 ; UnderhiU v. HonjDOod, an/e, 209. 

(3) For. 234 *, Tlie Marquis of Toumakend v. Stangroom, ante, vol. vi. 328 ; post, 
xvi. 83. 
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and unrestrained by any rules ; but, adopting your Lordship's ex- 
pression (1) in White t. Damon: <^it must be regulated upon 
grounds, that will make it judicial." It is not to be ad- 
mitted, that it is a discretion, to be * exercised upon such [* 299] 
certain and precise rules, that it can be known previously, 
what will be the decision. All your Lordship's predecessors have 
frequently stated, that a performance shall not be decreed of an un- 
reasonable, unconscionable, or a hard, agreement. It is scarcely pos- 
sible to find expressions, admitting greater latitude, or more vague : 
yet those expressions have been adopted, among other great Judges, 
by Lord Hardwicke, in The City of Lond<m v. Jfash (2) ; who said, 
the most material objection for the Defendant was, that the Court is 
not obliged to decree a specific performance ; and will not, where it 
would be a hardship. The Court refusing assistance, considers, that 
the party is not without relief; though he cannot have that, which 
is considered as more effectual and better than damages. The 
ground, upon which this relief was originally granted, was, that it 
was conceived a more effectual remedy, as it is in given cases, than 
damages : but, applied to many difierent cases, it is a much inore 
imperfect remedy ; and from some late instances, does not appear 
in so favorable a light ; as the case ^3) of a man, whose object was 
to be a freeholder of Essex, contractmg for an estate, which, though 
situated on that side of the river, turned out to be in Kent. Other 
cases, familiar in the exercise of this jurisdiction, make the wisdom 
of carrying this relief to the extent, to which it has gone, very ques- 
tionable. It frequently happens, that a purchaser will neither take 
the title, nor give up the contract ; but insists, that the title shall be 
tried in a Court of Equity ; and, if it proves good, he will take the 
estate : if bad, so much the worse for the vendor. This Plaintiff's 
object in this contract was plainly money only : not, to keep pos- 
session of this estate. Money therefore will answer his object bet- 
ter than a specific performance ; the only effect of which 
* from the mode, in which he proceeds, will be to put a [*300] 
sum of money in his pocket. The Court also never will 
make a decree, the effect of which will prove the seeds of future 
suits ; and the consequence of this decree must be, supposing Mrs. 
Buller was living, a suit against the trustees for a breach of trust ; 
who might bring an action against the agent for damages on account 
of his negligence. 

One of the cases of inadequacy of value, is a late decision at the 
Rolls, by Lord Alvanley: Day v. Newman {A), upon the 11th and 
12th of December, 1798, by original and cross bill. The original 
bill prayed the specific performance of an agreement for the sale of 
an estate, of the value, as represented on one hand of 9 or 10,000/.; 
and, on the other, only 5000/. The contract was for 6000/. down, 

(1) Ante, vol. vii.35. 

(2) 1 Ves. 12. 

(3) See anUy vol. vi. G7d ; and the note. 

(4) Stated by Mr. Rom illy from his own note. 
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and 14,000Z. at the death of a life, aged 65. Lord Alvanley said, 
it was not a case of actual fraud ; but it was insisted, the tMirgain 
was grossly inadequate ; and the inadequacy was very great : it was 
impossible upon the whole evidence to make the estate to be worth 
more than 10,000/.: though he would not decree the contract to be 
delivered up, he was satisfied, he ought not to decree a performance : 
the Court would decree neither the one nor the other : the only in- 
convenience of not delivering up the contract would be, that an 
action would lie for damages. Lord Alvanley, then adverting to 
Nott v. HfB(l), Bemy v. Pitt (2), &c. desired to have it under- 
stood, he did not mean to disturb the cases, where advantage was 

taken of necessity ; adding, that there was no such circum- 
[* 301] stance in that instance ; and that upon the whole he * was 

not warranted either to decree a specific performance, or 
to deliver up the contract ; and therefore dismissed both bills. 

In TiUy v. PecTs (3) Lord Chief Baron Eyre expresses himself 
thus: "Laying out of our consideration all circumstances of fraud, 
the Court upon the mere consideration of its being so hard a bargain 
will not enforce it." Baron Thomson said, that, if there was no 
cross bill, and no circumstance of fraud, the Plaintifi* would not have 
been entitled to relief: the consideration was not one third of the 
value : but upon the cross bill it was a case of clear fraud. In Kien 
V. Stukeley (4) the decree must have been reversed upon the inade- 
quacy and unreasonable terms of the bargain ; for the circumstance^ 
that the title was not made out by the day, certainly was not a 
ground for refusing a performance : Squire v. Baker (5), from the 
Mss. Table, taken from the Index of Lofd Harcourt, is another 
authority, that an unreasonable agreement shall not be executed ; 
but the party may make the most of it at Law. Young v. Clerk (6) 
supports the general doctrine, that this Court is not bound to decree 
a specific execution of articles, where they appear to be unreasona- 
ble ; or where it would be unjust or unconscionable to assist them. 
In Buxton v. Lister (1) Lord Hardwicke's words are extremely 
strong ; declaring, that nothing is more established than that every 
agreement of this kind ought to be certain, fair, and just in all its 
parts : if any of those ingredients are wanting, the Court will not 
decree a specific performance: for it is in the discretion of the 

Court, whether they will decree a specific performance ; 
[* 302] as otherwise a ♦ decree might be made, which would tend 

to the ruin of one party (8). 
It is not sufficient to say, these rules are vague and indefinite, if 
they have been acted upon. In a case, where there is a clear rem- 

(1) 1 Vera. 167. 

(2) 2 Vera. 14. 

(3) In the Court of Exchequer, 1791 ; cited by Mr. Romilly from his own note. 

(4) 2 Bro. P. C. 396. 
(5)5Vin.549.' 

(6) Pre. Ch. 538. 

(7) 3 Atk. 383. 

(8) 3 Atk. 385, 386. 

VOL. X. 14* 
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edy at Law, where the only question is, whether Equity shall give 
that extraordinary assistance, which is not of very ancient origin, 
there is no great inconvenience in deciding upon the particular cir- 
cumstances ; as this Court is obliged to do upon costs, and in many 
other cases, which must be left to an indefined discretion ; and 
there is no more difficulty in deciding upon the point of adequacy, 
than what is reasonable or unreasonable ; conscientious, or uncon- 
scientious ; just or unjust. 

Then, with reference to the circumstances of this case : within 
two months after the agreement with the Plaintiff, and before he 
could be called upon to execute it, he has contracted to sell for 
nearly 35,000/. a part of the estate, for which he was to give only 
26,500/. Certainly the second sale was under different circum- 
stances ; in lots ; the payment by instalments ; and part of the 
money to remain on mortgage. But the instalments were to be re- 
ceived in 1801, in March, May, June, and September ; and, allow- 
ing for all the advantages, it is impossible to say, there was not 
great inadequacy. The purchasers were but seven in number. It 
was not therefore, as represented, retailing the estate to the tenants ; 
and, if' the advantage is to be attributed to a sale in lot6, it must be 
recollected, that by the original plan of sale the estate was divided 
into fifteen lots. No evidence of surveyors is produced : but what 
can be more unsatisfactory ? Can the Pretium affectionis 
be * supposed to influence so many persons ? Some cir- [* 303] 
cumstances, of a very important nature, appear upon this 
evidence. There is not the least doubt, that the auctioneer has 
conducted himself with a degree of negligence so gross, that an ac- 
tion would lie. When an agent has conducted himself in that man- 
ner, will a Court of Equity enforce the contract against the princi- 
pal; compelling him to have recourse to that remedy; the pur- 
chaser also having a right to sue the agent, if not authorised to sell 
to him ? Will the Court make such a decree, where the effect will 
be to give a great advantage to a third person, arising entirely from 
the gross negligence of an agent ? A second valuation was made 
by this agent, amounting to above 6000/. more than the former. 
Of that he makes no communication : but with that information, 
acquired at the expense of the vendor, in his possession, he signs a 
contract at the former valuation. 

Hitherto the case has been considered, as if Mr. BuUer had been 
treating for an estate of his own. But it must also be considered 
with reference to the trust. The trustees ought to have consulted 
Mrs. Buller, and also to have considered, what was her interest 
upon the subject. The agent, apprized of the circumstances, takes 
upon himself to act, without guarding the contract with the appro- 
bation of the trustees ; and thereby undertakes the duty of trustees, 
to t&ke care that no contract shall be entered into, that is not ad- 
vantageous to the trust. Would not the trustees, acting in this 
manner, have been considered guilty of a gross and flagrant breach 
of trust ? Will the Court execute a contract obtained by a breach 
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of trust ? A Plaintiff, seeking this extraordinary relief, must make 
out a case, entitling him to it ; and it is not enough, that he has a 

legal contract ; and that his conduct has been such, that 
[* 304] the * Court will not interfere to deprive him of it. For 

this purpose his conduct must appear to have been fair, 
just, reasonable, and conscientious. In this particular branch oif 
jurisdiction, it is necessary to have recourse to the Arbitrium Bom 
Viri ; which has been erroneously supposed the general standard 
in this Court. These circumstances present an extreme case ; and 
it is not necessary to have recourse to general doctrine. If the 
trustees had improvidently employed some person to contract for 
them, and before execution had discovered, that the value was 
5000Z. more, ought they not to have acquainted Mrs. Buller of that ; 
and would she under that representation have consented to the sale ; 
without which consent they had no authority to convey ? 

But, upon the Statute of Frauds (1), there was no valid contract of 
the trustees by their authorized agent. The Plaintiff has not proved 
such authority ; and the admissions of the answer do not supply the 
want of evidence. Lord Hardwicke states, that he, not only never 
authorized this agent, but did not know he was consulted, till long 
after this contract was entered into ; and the representation of the 
other trustees is, that they never consented to any thing but Mr. 
Buller's desire, generally expressed, to sell: nothing in their admis- 
sions importing their consent to make this person their authorized 
agent, so as to bind them. The effect is nothing more than a com* 
munication of the desire of Mr. and Mrs. Buller to sell ; and their 
answer, that, if the thing is advisable, they will not object. What 
other answer could they give ? They could not object to the desire 
to sell : but their consent to that does not bind them to, or implicate 

them in, the terms of the sale. 
[* 305] The Lord Chancellor [Elbou]. — In this very impor* 

tant cause one or two cases may deserve consideration. In 
Twining v. Morrice (2) there was no pretence in the evidence of 
any contract by Blake, that he should bid for the vendors. Lord 
Kenyon said, this Court is not bound specifically to execute every 
contract ; and if there was any sort of surprise, that made it not 
fair and honest to call for an execution, he would not give the ex* 
traordinary relief of a specific performance (3) : neither would he 
order the contract to be delivered up : but would let the purchaser 
go to law. The only ground there was, that Blake, who purchased 
for Twining, having been the Solicitor for the vendors, Lord Kenyon 
was satisfied, his bidding had damped and chilled the sale ; creat- 
ing a suspicion, that he was a puffer ; and though there was no 
evidence, ti\at the estate would have brought more, he thought that 
circumstance a very sufficient ground for refusing a specific per- 
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(3) Bridgtr V, iJiec,*l Jac. & Walk. 74 ; MmHn y. MUeheU, 2 Jac. & Walk. 



1804.] MORTLOCC V. BUIiLER. 305 

formance. There is another case, in which, I think Lord Alvanley 
was right: Emery v. fVase (1). Upon the appeal, I adopted Lord 
Alvanley's opinion, that it is not incumbent upon this/ Court to 
decree a specific performance in a case, where such a circumstance 
as. tf careless valuation was likely to lead to harsh consequences, 
upon that singular doctrine of this Court, that a husband must go to 
gaol, if he cannot procure his wife to concur in the act, for which he 
had contracted. The Marquis of Tovmshend v. Siangroom (Q) also 
contains something relative to this subject ; and upon all the cases 
there is not the least pretence for saying, this Court must either ex- 
ecute the agreement, or order it to be delivered up : for the whole 
doctrine of the Court has gone upon the contrary of that. 
Lord Thprlow used 'to refer this doctrine of * specific per- [* 306] 
formance to this ; that it is scarcely possible, that there 
may not be some small mistake or inaccuracy ; as that a leasehold 
interest, represented to be for 21 years, may be for 20 years and nine 
months : some of those little circumstances, that would defeat an 
action at Law ; and yet lie so clearly in compensation, that they 
ought not to prevent the execution of the contract (3). But that 
has been extended to a great length in this Court. The rule is 
clear enough : but the application in each particular case must de- 
pend upon the discretion of the Judge. It is like the case of fraud. 
The rule is, that this Court will set aside a bargain for fraud : but 
the Court has nevet ventured to lay down, as a general proposition, 
what shall constitute fraud. 

The Solidior General, in reply. — ^The well known distinction 
between decrees to rescind and to enforce contracts does not apply 
to a case like this ; which rests upon inadequacy alone. White v. 
Damon contained many other circumstances : the distress of the 
vendor, the time and place of sale, notice to the vendor, but no 
consent by him. The other authorities referred to are also inappli- 
cable, amounting only to this ; that a person, coming with an equit- 
able title, must show, that it has been fairly obtained ; and the 
description of the contract, as hard, unreasonable, and unconscien- 
tious, is referred to the conduct of the person seeking relief. In 
Day V. Netoman there must have been more than mere inadequacy 
of price : and the cases referred to by Lord Alvanley, of an unconsci- 
entious bargain with an expectant heir, are upon a different principle. 
The case in the Court of Exchequer was upon an agreement as to 
stock ; which does not stand upon* the same ground as 
Land, The mss. ♦Table, attributed to Lord Harcourt, [*307] 
are not entitled to any credit (4). None of the circum- 
stances, upon which the * relief of specific performance has been 
denied, affect this Plaintiff. No misrepresentation, no oppression, 
can be imputed to him. This Defendant had all means and oppor- 

(1) w^nte, vol. v. 846 ; viii. 505. See the notes, y. 734, 849. 

(2) AtUe^ vol. vf. 328 ;j)ost, xiii. 135 ; Hosier v. Read, 9 Mod, 86 ; Sugd. Law 
of Vend, and Pur. 123, 5th edit 

(3) Calcrqfl v. Roebuck, ante, vol. i. 221. See the note, 226. 

(4) ^/e, voLii. 159; iii. 627. 
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tunity of information as to the value. In such a case there can be 
no reason for the exercise of that discretion, that must be resorted 
to upon subjects of an uncertain nature ; as costs ; which are 
necessarily so from the number of parties, and the variety of interests; 
which not being the subject of contract, do not admit an absolute 
rule, depending upon a known and fixed principle. In the cases 
of annuities the nature of the transaction, generally with distressed 
persons, induces the Court to investigate it with great strictness. 
Emery v. Wase was the case of married women ; and had another 
peculiar circumstance, that the value was to be ascertained by an 
arbitrator; who was the agent for both parties. The principle, 
admitted by your Lordship upon the appeal, is sufficient for this 
case. As to the objection upon the Statute of Frauds, the case is 
put by the supplemental bill as the contract of Mr. BuUer ; and there 
is no doubt, that the agent was authorised by him. There was 
nothing, to suggest to the Plaintiff, that the property was settled, 
until the objection made by the trustees to execute the conveyance. , 
Mr. BuUer having made this contract, cannot avail himself of argu- 
ments, that would have been competent^ to the trustees ; that there 
was not sufficient authority ; and that it would have been a breach 
of trust. 

The Lord Chancellor [Eldon]. — This case is extremely impor- 
tant, not only to the parties, but also to the general inter- 
[* 308] ests of justice, as adminstered in ^ this Court. There is 
nothing in the circumstances, that could induce me to think, 
the Plaintiff could be restrained from using all the remedies he might 
have at Law ; if a bill had been filed to have the contract delivered 
up. It is. much too late to discuss now, whether this Court ought to 
order a contract, that it would not specifically perform, to be delivered 
up, and to decree the performance of a contract, which it would not 
order to be delivered up ; for the distinction is always laid down, 
that there are many cases, in which the party has obtained a right to 
sue upon the contract at Law, and under such circumstances, that 
his conscience cannot be affected here, so as to deprive him of that 
remedy ; and yet, on the other hand the Court, declaring, he ought 
to be at liberty to proceed at Law, will not actively interpose to aid 
him, and specifically perform the contract. Thvining v. Morrke, 
and many other cases, are of that sort. 

It is necessary to advert very particularly to the circumstan- 
ces of this case. In a trust of this nature, the most improv- 
ident course, that c^n be* adopted, is to entrust the tenant- 
for life with the execution of such a power as this ; for it is gen- 
erally the interest of the tenant for life to convert the estate absolute- 
ly into money, either with a view to sell another estate to his family, 
or for the ordinary purpose of getting a better income during his life. 
The mode of setdement therefore in such a case is, that the trustees 
are to sell ; but not without calling to their aid all fair attention to the 
nature of the subject, and the convenience of the family. They are 
to sell therefore with the consent of the husband and wife ; and, as 
she is a purchaser for her future family, the providence of the settel- 
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ment farther requires, that the fact of her consent and approbation 
shall be evidenced by deed with two witnesses. With that 
consent and approbation, necessary *to protect the inter- [*d09] 
est of the tenant for life, the trustees, bound to a due at- 
tention to the interests of the children, have the power of selling for 
such price as shall appear to them to be reasonable. That expres- 
sion must be construed, at least in a question between the trustees and 
the CesUns que Trusty after they have with due diligence examined. 
The object of the sale must be to invest the money in the purchase 
of another estate, to be settled to the same uses ; and they are not 
to be satisfied with probability upon that ; but it ought to be with 
reference to an object, at that time supposed practicable : or, at least, 
this Court would expect some strong purpose of family prudence, 
justifying the conversion, if it is likely to continue money. The 
character of the parties to this transaction is quite unimpeached. All 
the trustees, meaning to act properly, make Mr. Buller their agent : 
but the trustees being interposed to guard against what the tenant 
for life may propose, he ought not to have been agent for them. The 
conduct of the agent, to whom the trustees apply, through the me- 
dium of Mr. Buller, to sell by auction, unless he could sell advanta- 
geously by private contract, is most unaccountable : but certainly 
the Plaintiff is not concerned in that : the agent's advice, if an offer, 
from 24,000/. to 27,000/., should be made, to have a consultation ; 
also recommending a survey in the mean time : a declaration there- 
fore, that it would not be a provident act to carry the estate to sale 
without farther examination of its value. But it does not rest there. 
He might afterwards have thought, the value had been satisfactorily 
ascertained ; and that the trouble and expense of a farther survey 
was unnecessary. But that is not so. In the course of six days 
transactions take place, perfectly without example even in these 
cases ; where difficulties have been raised by the conduct of auction- 
eers. A valuation was actually made between the 6th an.d 
9th of September ; and that valuation * raised the proper- [''^SIO] 
ty up to 33,386/. Was it not a most important part of the 
duty of that agent to submit that fact to the vendors, resting upon 
the sanctioned opinion of the very agent, to whose discretion and 
judgment they resorted, to direct the terms of the sale ; instead of 
letting them judge upon the speculations of another person, what 
more might be obtained ? But it does not rest there. Of the fact 
of the valuation no communication was made until January or Feb- 
ruary following. 

There is evidence of inquiries by the Plaintiff as to the value, from 
the tenants, and all sources of information. He was at full liberty 
to do so ; and having by all just means informed himself, that he 
could make a lucrative bargain, might honestly contract with persons 
at arm's length, and dealing for themselves. But, on the other 
hand, he is in the situation of a man, contenting himself with a con- 
tract instead of a conveyance ; and it is to be considered, whether 
he may have under the circumstances, not only relief at law, but the 
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farther relief, afforded in this Court by a specific performance. It is 
clear, a Plaintiff, suing at Law for damages, or in Equity for a spe- 
cific performance, must allege a contract, binding some one ; and 
where a man is imprudent enough to deal with an agent for a third 
person, without taking care to see, that there is a written authority 
for sale, however great the hardship, the answer to his demand, both 
in law and equity, is, that he has dealt with a person, not legally 
authorized. The first consideration is, whether this was a contract 
for the trustees upon any thing antecedent to the date of it : 2dly^ 
has it become their contract in this Court, connecting that with what 

passed subsequent to the date : 3dly, if it is the contract of 
[*31]] the trustees, in either view, is it* possible for this Court to 

execute it ? Upon the first point, in order to make it the 
contract of the trustees, the Plaintiff must prove, that they did by parol 
authorize the agent, without farther consultation with them, to sell this 
estate in this manner, and at this price. Admitting that, if they left 
the price entirely to his discretion, in a question between them and the 
purchaser, they have given authority, I must find that authority given 
specifically by all the trustees, or some one empowered expressly and 
clearly to pledge their authority. If I were to hold it given in this case^ 
I should carry these circumstances to an extent, that would make the 
doctrine, that the authority may be by parol (1), though the agree- 
ment must be by writing, the most mischievous evasion of the Statute. 
This is only a declaration of the trustees, that they are ready to con- 
cur in Mr. Buller's primary object, a sale ; provided the estate should 
be duly and reasonably sold. It is in no way possible to say, there 
was a parol authority, in the sense required by the cases, to enter 
into this written agreement. 

Next, are they bound by their subsequent conduct ; as if there 
had been antecedent authority ? Clearly they are not. The trustees 
never had the approbation of the husband and wife. They never 
can be said to be bound by the drafts settled by the solicitor i and 
in the very nature of the subject of sale there was a circumstance, 
giving them Locus PanitentuB, the moment they were informed 
there was axjuestion, whether the price was reasonable. But, sup- 
posing them bound, that will not help the Plaintiff to the relief 
prayed ; for I am clearly of opinion, their conduct was a breach of 
trust ; not meaning to throw any imputation upon them ; as the 
transaction was very likely to happen : but their duty was not to 

execute their power of selling, unless they knew, a discre- 
[* 312] tion had been wisely and fully exerted ''^upon the point of 

reasonable price ; unless they were satisfied, that upon that 
point no reasonable objection could be made with reference to the 
interests of Mr. Duller, Mrs. Buller, or the children, who might come 
into existence. If the Court had been called upon in the life of 
Mrs. Buller for a specific execution, there is so little ground for it 
under these circumstances, that on the contrary at the suit of the 
Cestuis que Trust the trustees would have been restrained from ex- 

(1) %^nU, vol. ix. 250, and the note ; post^ xviii. 509. 
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ecuting. The question as to the interposition of the Court between 
the Plaintiff and Mr. Biiller would have been different. But it 
would be impossible to decree a specific performance, when in the 
very same day the Court might be compelled to toy, it would be a 
breach of trust. 

Next, this case may, I think, be determined upon the circumstan- 
ces, without going very accurately into the doctrine as to inade- 
quacy of value. I have looked into several of the cases upon that 
point ; though I do not mean to decide upon it. Cases also may 
arise, in which circumstances, having a different effect, and different 
in their nature from inadequacy, will require great consideration, 
upon the question of specific performance. Lord Rosslyn, who had 
certainly great experience in this Court, in White v. Damonj if he 
did not put the decision upon the inadequacy of the contract, still 
thought, there were other circumstances, in no manner connected 
with the conduct of the vendee, which this Court ought to attend to 
upon the subject of specific performance ; and observed, that, the 
estate, situated at Gosport, was sold at Garraway's ; at a time too, 
which of itself might form an objection, deserving serious considera^ 
tion, if the place had been proper. I do not go far into the discus- 
sion of the questions, the principles of that case, so put, may furnish. 
But, taking Lord Rosslyn to have been duly of opinion, 
that, if an auctioneer, called *upon in that capacity to [*dl3] 
sell, so grossly forgot what was due to his employer, by 
selling at a very improper time and place, that by reason of that 
negligence the property sold for half its value, this Court ought not 
to decree a specific performance ; so, on the other hand, you must 
consider in every case, constituted of circumstances, furnishing simi- 
lar objections, how much is due to them ; and upon the circumstan- 
ces of this very case, supposing the Plaintiff could have a decree, it 
must be considered, whether a man is not bound by the contract of 
the auctioneer ; made without even advertising- the property. The 
negligence may be more or less gross. Upon the principles, that 
have been ably pressed for the Plaintiff, if a person is to have a 
specific performance under such negligence as this, where is it to 
stop ? Upon that ground simply I should hesitate long, either with 
reference to the trustees, or Mr. BuUer himself, before I should state, 
as a clear proposition, that, where the title to a specific performance 
is founded in a gross breach of trust by an agent to his principal, a 
Court of Equity would assist the Plaintiff in the purpose of availing 
himself of that breach of trust ; and whether the principle would not 
authorise the Court to leave him to Law, and not to let him come 
here for a remedy beyond that. There are dicta enough well to 
authorise that. 

The case of Tunning v. Morriccy before a Judge, who understood 
the doctrine of Courts of Equity as well as any one, is an authority, 
that much less would do. There is no comparison between the cir- 
cumstances of that case and this. That case was free from all impu- 
tation upon the party. It was no more than that the vendors had 
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employed Blake as their Solicitor. When the estate had beea 

brought to sale, he was in no sense their agent. They had 
[*314] never suggested to him, nor "^^had he undertaken, to bid 

for them. The Plaintiff, going into the room, bid Blake, 
as a friend and neighbor bid for him. Lord Kenyon said, as his 
bidding might appear to the persons present a bidding for the vendors, 
and as that might damp the sale, that formed such an impediment 
to a specific performance, that the party should be left to Law. I 
give no opinion upon that case : but it is infinitely short of this, 
which goes this length ; that the vendor has by the silence of the 
agent with regard to the last survey lost all opportunity of dealing 
With the knowledge of that survey by the agent himself, and of the 
fact, excessively material, that the estate, if sold in lots, might prob- 
ably produce so much more. The vendor is in all probability full 
as much prejudiced, as the vendors in Twining v. Mortice were by 
the accidents attending that sale. My opinion therefore is, 1st, that 
this was a sale, in which the trustees had not given lawful authority 
enough to contract on their behalf within the Statute ; and therefore 
are not bound : 2dly, supposing, they had given sufficient authority, 
still, considering the nature of their interest, this Court could not 
have compelled an execution against the Cestui que trust, if they had 
been living ; not stating my opinion as to any remedy the Plaintiff 
might in that case have against the trustees for damages. 

Next, if this contract cannot be executed against the trustees, can 
it against Mr. BuUer? First, what decree would have been made, 
if this cause had been heard, not under these circumstances, but, 
while Mrs. Buller was living, or any children, if she had any ? The 
supplemental bill dpes not vary the statement of the original bill as 
to the nature of the contract. It might have been put as the con- 
tract both of the trustees and of Mr. Buller : but the supplemental 

bill was necessary, supposing the contract originally to have 
[*315] been ^with Ihe trustees only; for it might happen, that, 

after the trustees in such a case had entered into a due 
contract, binding all parties, circumstances might arise ; that might 
prevent them from carrying it into execution ; and that is the very 
point contended by this supplemental bill ; stating truly, that they 
had only an estate to preserve contingent remainders during the 
existence of the marriage ; and in the event, that has happened, Mr. 
BuUer's estate for life, and his remainder in fee being brought 
together, in law the power of the trustees is in the language of the 
supplemental bill extinguished and gone. But, though the power is 
gone at Law, yet, if the purchaser had entered into the contract with 
the trustees, with the approbation of Mr. and Mrs. Buller, according 
to the deed, that contract, once entered into, and having bound the 
estate, though it could not be executed by the power of sale, should 
be made good by those, who had got an interest, by the effect of 
their interest^ if not by the authority of the trustees ; and that is the 
meaning of this bill. 

I agree, if a person carries an estate to market, not having any 
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title at the time, it is much too late to discuss the question, whether 
it would have been wholesome originally to have held, that he should 
not have a specific performance (1). There is a diiTerence between 
an estate subject to incumbrances, and the case I put ; where the 
vendor at the date of the contract has not a title. Some authorities 
go the length of giving a specific performance, if the vendor can even 
by an Act of Parliament obtain a title before the report. I also 
agree, if a man, having partial interests in an estate, chooses to enter 
into a contract, representing it, and agreeing to sell it, as 
his own, it is not competent to *him afterwards to say, [*316] 
though he has valuable interests, he has not the entirety ; 
and therefore the purchaser shall not have the benefit of his contract. 
For the purpose of this jurisdiction, the person contracting under 
those circumstances, is bound by the assertion in his contract; and, 
if the vendee chooses to take as much as he can have, he has a right 
to that, and to an abatement; and the Court will not hear the 
objection by the vendor, that the purchaser cannot have the whole (2). 
But that always turns upon this ; that it is, and is intended to be, 
the contract of the vendor. My opinion is, that this was not the 
contract of Mr. Buller ; that it, was not in the contemplation of the 
agent, the trustees, or any one, excluding the Plaintiflf, that it should 
be the contract of Mr. Buller, if it was not the contract of the 
trustees. 

If I am wrong in this, that brings it to the effect of the agent's 
conduct. The objection is taken, how does that concern the Plain- 
tiff ? Whether as between them it was his contract, or not, the 
Plaintiff conceived it to be so. I do not enter into the question of 
fact ; for the answer to the Plaintiff is just as effectual, whether he 
conceived Mr. Buller to be dealing for his own estate, or not. The 
Plaintiff has no contract, but a contract, signed by this agent ; and 
upon his evidence the trustees were his principals ; and it was not 
the intention of Mr. Buller to give any authority, binding himself, 
that did not bind the trustees. It was for the sale of their inherit- 
ance, not his ; including minor interests, if not affecting their's. It 
is impossible therefore to say, it was the double contract : that of 
the trustees : and, if not their's his ; and it was not his intention to 
part with his partial interest. His intention was to give, not his 
authority, but that of the trustees, to the agent ; and, if 
their authority was not effectually given, * whatever may [*317] 
be the remedy in law, it cannot be executed partially in 
equity ; and it would be strange, if that contract, which never could 
have been executed, unless it was the contract of the trustees, for 
the substitution of other lands, to be settled to the same uses, should 
have been executed in this Court by tearing to pieces the family 
property, that was the subject of the contract. 

The result is, that nothing was intended to be bound but the in- 

(1) Anie^ Jenkins v. HUeSf vol. vi. 646, and the note, 655. 
(3) 1 Swanst 54. 



317 MORTLOCK V. BULLER. [1804. 

heritance of the trustees : that the trustees have not given such an 
authority as binds them within the Statute ; that, if they had, the 
execution of this contract would under the circumstances have been 
such a breach of trust, that this Court would not have permitted * 
them to carry it into execution ; 'farther, that under the circumstan- 
ces, if the Plaintiff cannot have a decree for the whole, he cannot 
for a part ; and the subsequent event makes no alteration ; for the 
contract of the trustees, not of Mr. Buller, must have been the foun- 
dation of the decree ; and, if so, it cannot become his contract by the 
event of the death of Mr. Buller without children. These are the 
grounds, upon which this case may be determined ; without saying 
more upon the inadequacy, or the retention of that important fact by 
the agent ; though that alone is a sufficient ground for a decree, dis- 
missing this bill. 

Dec. 24M. The decree, drawn up by the Lord Chancellor him- 
self, declared that it appears to this Court, that at the time the alleged 
contract, the specific performance of which is sought in this cause, 
was made, the power of selling the whole inheritance of the estates 
in question was by the marriage settlement reserved to trustees 
therein named, to be executed by them for the purposes therein 

prescribed, at such price as should appear to them to be 
[^318] "^^ reasonable, and with such approbation and consent, and 

so testified, as therein mentioned ; and that the said trus- 
tees are not bound in the event, which has happened, of the death 
of the late Defendant Elizabeth Buller, without leaving any issue of 
the marriage now living, and would not have been bound under 
the circumstances proved in this cause, if such event had not 
happened, by the said alleged contract to have executed such 
power for the purpose of specifically executing such alleged contract ; 
and, it having been contended, that Elizabeth, the wife of the De- 
fendant John Buller, having died without issue, and that by reason 
of such event the said Defendant John Buller having since the filing 
of the original bill acquired such an interest in the estate as would 
enable him by his own act to convey the inheritance in fee-simple, 
to the purchaser, he ought to be decreed to make such conveyance, 
it was farther declared, that, due and equitable regard being had to 
the proofs in this cause respecting the value of the premises, alleged 
to have been contracted to be sold for the sum of 26,500/., and to 
the fact, that the same had been re-surveyed and re-valued on behalf 
of the proposed vendors and estimated upon such re-survey and re- 
valuation as Worth the sum of 33,386/ to be sold in lots, and that 
such re-valuation had not been disclosed, before the alleged contract 
was signed, to the intended vendors, or any person interested in the 
money to arise by sale of the premises, although made under the 
directions of the persons signing the said alleged contract, authoris- 
ed so to do on behalf of the vendors, and to all other the circum- 
stances of this case, this Court ought not, if the said Elizabeth 
Buller, or any issue by her, were now living, to direct, that the said 
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contract, which appears to this Court to have been intended to be a 
contract on behalf of the said trustees, acting in exercise of their 
power under the said settlement, for sale of the whole 
^inheritance of the premises settled, should be carried ['^BIQ] 
into execution by the said Defendant John BuUer only, as 
far as his partial or particular interests in the said settled premises 
would have enabled him in such case to execute the same ; and it 
was farther declared, that, such due and equitable regard being had, 
as aforesaid, this Court ought not, although the event has happened 
of the death of the said late Defendant Elizabeth BuUer without 
issue of the marriage, to decree him, the said Defendant John BuJler, 
to convey the enlarged estate, which by reason of such event he is 
enabled to convey, to the Plaintiff in the specific performance of the 
said alleged contract ; but that in this case the Plaintiff ought to be 
left to his remedy at law ;' and therefore without prejudice to such 
remedy the original and supplemental bills are dismissed without 
costs. 



1. Courts of Equity reserve to themselves a discretion as to giving, or refusing 
to give^ their assistance to compel specific performance of agreements, according 
to a temperate consideration of the circumstances of each particular case, and, for 
this purpose, admit parol evidence, in cases where it could not bo received at law: 
see, enUe, the notes to Brodie v. SL Pavly I V. 326. For the admission of such 
evidence, on the part of a defendant resisting specific performance, mistake, or 
surprise, furnish a sufficient ground : see note 2 to Tlit Marquis Townshtnd v. 
Stancrroom, G V. 328 ; and see note 8 to the same case, that tliere are cases of 
a^rreement in which a Court of Equity will stand neuter, leaving each party 
thereto to make the best of his case at law. That, where an agreement has been 
made to sell at a valuation, equity will not enforce performance if it appear that 
the valuation has not been properly and discreetl)r made, see note 2 to Emerij v. 
Jfcue, 5 V. 846; and see note 4 to the same just cited case, as to the virtual com- 
pulsion to which a wife is subjected, when a decree is made against her husband 
for specific performance of an agreement which he cannot complete without her 
concurrence. That trifling inaccuracies in the description of the subject of a 
contract will not vitiate a sale, when full compensation can be made to the pur- 
chaser, but that this doctrine is by no means to be extended, see notes 2, 3, to 
Calverly v. WiUiams, 1 V. 901 ; note 1 to Calcraft v. Roebuck, 1 V. 221, with the 
notes to Drew v. Har^son, 6 V. 675; and, particularly with respect to the doctrine 
of compensation, see notes 5, 6, to Cooper v. DennCy 1 V. 565, in the 7th note to 
which case authorities are cited, showing that a vendee may obtain a decree to 
have the purchase-contract delivered up, on the ground of the defective title of 
the vendor; though, except in special cases, the vendee cannot also have an in- 
quiry before the master, as to any injury he has sustained by the non-execution of 
the contract ; for that question is rather the subject of an action for damages. 

2. Courts of Equity have, very wisely, avoided laying down any general rule as 
to the cases in wliich they will relieve against unfair bargains, lest other means of 
avoiding the remedies given by the Court should be found out : LawUy v. Hooper, 
3 Atk. 271). It is proper that the Court of Chancery should leave itself unre- 
stricted on this point, as far as possible, and be guided by particular circumstances 
ineichcase: Stileman v. Ashdown, 2 Atk. 481; for the possibility will always 
exist, that human ingenuity, in contriving fraud, will go beyond any cases which 
have before occurred: fTcift v. i^or&e, 2 Sch. & Lef. 666. 

3. When trustees under a marriage-settlement are empowered to sell " with tfee 
consent of the husband and wife," a sale made by the trustees, without the dis. 

VOL. X. 15 
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tinct consent of the wife, cannot be a due execution of their power: Reid v. Shar- 
goldy 10 Ves. 378. A wife, by her marriage, becomes a purchaser of certain in- 
terests for herself and her future children, though, as to some of those interests, 
the children are dependant upon her pleasure, and, if she choose to waive her 
claims, her children will be barred : Murray v. Lord EUbank, 10 Yes. 90, 92 ; and 
see note 2 to Macaulay v. Philips, 4 V. 15. 

4. It is the duty of every agent employed to dispose of property, not to bring 
that property to sale until all information respecting its nature and value has been 
acquired by him, so that it may be likely to yield its utmost value : Ex parte Ben- 
net, 10 Ves. 385 ; for every trustee or agent for sale is bound to exert all his skill, 
and apply all his knowledge, for the benefit of his cestui que trust, or employer : 
Sanderson v. Walker, 13 Ves. 602. And, it is quite clear, a purchaser or lessor will 
not be allowed to benefit by any improper advantage he has gained in a bargain, 
through collusion with the vendor's or lessor's asent: Lord .Abingdon v. Butler 
and Benson, 1 Ves. Jun. 206; & C. 2 Cox, 262; East India Company v. Heneh- 
man, 1 Ves. Jun. 289 ; Massey v. Davies, 2 Ves. Jun. 322 ; Earl of Harduncke v. 

► VerTion, 14 Ves. 507. As to the authority necessary to emoower an agent to dis- 
pose of real estate, the mode in which that authority may be exercised, and the 
manner in which it may be recalled, see, ante, notes 5, 6, 10, to Coles v. Trecoihiek, 
9 V. 234. And, as to mercantile transactions and contracts respecting personalty, 
entered into by agents, see the notes to Fairlie v. Hastings, 10 V. 123. 

5. That, under ordinary circumstances, a very considerable inadequacy of price 
will not vitiate a contract for sale, see Uie notes to Crotoe v. Ballard, ante, 1 V. 
215. Even the principle of the civil law, which required that the price should 
exceed half the value, in order to sustain the bargain, has not been considered by 
British Courts of Equity as a rule, upon which contracts, not coming within that 
principle, are necessary to be set aside : Burrows v. Lock, 10 Ves. 475 ; J^ott v. 
HUl, 2 Cha. Ca. 121, with respect to which last cited case, see Day v. JStewman, 
2 Cox, 80, which is also an authority in point with respect to many of the leading 
doctrines stated in the principal case. 

6. As to the responsibilities which a person may incur, by making an inaccu- 
rate representation, in reliance upon which the party to whom he miies the com- 
munication acts, see notes 2, 3, to Avnslie v. MedliooU, 9 V. 13, with notes 2, 3, to 
Oldfidd V. Bxiund, 5 V. 508. And with respect to the employment of <* puffers" 
at an auction sale, see the note to Brandey v. AU, 3 V. 625 ; and note Sto Ex 
parU Carey, 6 V. 625. 

7. No point is better settled, than that a power must be bonajide executed for 
the very purpose for which it was created, and for no other : *^leyn v. BelckUr, 

1 Eden, 138. A Court of Equity will never sanction the application of a power 
for purposes which, clearly and obviously, are foreign to those for which it must 
have been originally intended : Whtaie v. Hail, 17 Ves. 36. But there was noth- 
ing inconsistent with this principle, in holding (as was intimated in the present 
case), that where a contract has been properly entered into by trustees under a 
power of sale, then, although by subsequent events this power may be gone, still 
the contract shall be completed by those with whoso approbation it was entered 
into, if they acquire the le^al interest and estate in the subject of such contract : 
see, as having some beanng upon this subject, notes 1, 3, to Taylor v. Stibbert, 

2 V. 437. 

8. Although tlie doctrine has been disapproved, and thought to be one by no 
means proper to be carried farther than actual decisions have already gone, it is 
settled, that a vendor may obtain a decree for specific performance, notwithstand- 
ing he had not, at the time when he entered into the contract for sale, a good title 
to the estate he professed to dispose of: see note 6 to Cooper v. Denne, 1 V, 565. 

9. The leading rules established by the principal case, are two : namely, tliat 
where tnistees for sale, or those acting by their authority, fail in reasonable dili- 
gence, and contract under circumstances of haste or improvidence, a Court of 
Equity will not enforce a specific performance at the suit of the purchaser, how- 
ever fair his conduct may have been : and, also, that although a contract so im- 
providently entered into by a trustee, will not be executed in equity, still it will 
not be ordered to be delivered up to be cancelled, but the vendee will be left to 
such remedy as he may have at law. Both these doctrines were recognized and 
acted upon m the recent cases of Ord v. .VoeU, 5 Mad. 441, and Turner v. Har- 
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rev, Jacob's Rep. 178. Lord Manners (Chancellor of Ireland), in the case of 
CrRourke y. Perdvcd, 2 Ball & Beat 60, said, he should always entertain a doubt 
as to the propriety of the decision made in the principal case. It may be ob- 
served, however, without the slightest disrespect, that his lordship, who at the 
time was at the bar, was the leading counsel for the plaintiff in the suit ; and a 
little bias in favor of a client's view of the case is very pardonable, at least Lord 
Eldon, when he had occasion to look back into the circumstances of the present 
case ten years subsequently to its decision, felt no uneasy misgivings, but ob- 
served, that if he had to decide the case again, he should decide it exactly in the 
same manner : MertdUk v. Saunders^ 2 Dow. 518. 



BURGES V. MAWBEY. 
[1804, Oct. 31 ; Dec. 15, 17.] 

Appoihtment by Will among children under a Power to the father. 

A share, lapsed by the death of one in his life, goes among all, as in default of 

appointment (a), notwithstanding a direction, that each, receiving a share, 

shonld release the fund. 
No presumption of satisfaction or purchase from another provision, being expressly 

in satisfaction of a different interest (6). 

The Master's Report under the usual decree^ upon a bill by cred- 
itors on behalf of themselves and others, stated the following instru- 
ments and circumstances : 

By articles, dated the 2d of August, 1760, previous to the mar- 
riage of Sir Joseph Mawbey and Elizabeth Pratt, in consideration 
of the marriage and of 12,000/., the marriage portion of Elizabeth 
Pratt, and to the intent, that the same after the decease of Sir Jo- 
seph Mawbey might remain and be as a provision for Elizabeth 
Pratt and the children of the marriage in manner there- 
inafter * appointed, Sir Joseph Mawbey agreed, that he [* 320] 
would at the time of receiving the said 12,000/. execute 
a bond in the penalty of 24,000/. with a condition for his heir^, ex- 
ecutors, &c. within six months after his decease, to pay the sum of 
12,000/. to trustees ; upon trust to invest the same upon Govern- 
ment or real securities ; and to permit Elizabeth Pratt to receive 
the interest and produce for her life ; and after her decease to pay and 
distribute the said 12,000/. to and amongst all and every the chil- 
dren, if more than one, at. such time and in such shares and pro- 
portions as Sir Joseph Mawbey, and Elizabeth, his wife, by any deed 



(a) 2 Williams, Executors, (2d Am. ed.) 87C ; Sugden, Powers, (4th Lond. ed.) 
330. 

(6) HincMiffe v. Hinchdifft, ante, 3 V. 516, note(c); 2 Williams, Executors, 
(2d Am. ed.) 932 ; Sugden, Powers, (4th Lond. ed.) 394. 

As to presumption of satisfaction of a debt or portion by a legacy, see Baugh v. 
Retd, 3 Bro. C. C. (Am. ed. 1844), 192, and cases cited in note (2) ; Twisden v. 
Twisden, ante, 9 V. 413, note (6), and cases cited ; Debeze v. Mann, 2 Bro. C. C. 
(Am. ed. 1844), 165. 
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or deeds or other writing, to be jointly executed in the presence of 
two or more witnesses, should appoint ; and for want of such ap- 
pointment, then upon trust to distribute the said 12,000Z. to and 
amongst all and every the children of the said marriage, if more 
than one, in equal shares and proportions at the respective times 
following : that is to say, to such of them as should be sons at the 
age of twenty-one years ; and to such as should be daughters at 
twenty-one or marriage ; and in the mean time and until their res- 
pective shares should become due and payable, to apply the yearly 
interest to the use of such children equally and proportionably for 
the education and maintenance of such children respectively ; and 
if there should be only one such child, then the whole 12,000Z. 
to be paid to such only child, at twenty-one, or marriage if 
a daughter ; and the interest of the said 12,000Z. or a sufficient 
part thereof, till the principal should become due and payable, to 
the use of such only child ; and in case there should not be any 
children, or all should die under the age of twenty-one, or marriage 
of a daughter, in the life of Sir Joseph Mawbey, and his wife, or the 
survivor, it was provided, that the whole sum of 12,000/. in the 
event of his surviving should be paid to his executors and adminis- 
trators. 
[*321] *The bond was executed accordingly; and a collat- 
eral security made upon estates of Sir Joseph Mawbey. 
The issue of the marriage was seven children ; four of whom sur- 
vived their mother ; who died in the life of Sir Joseph Mawbey. 
No appointment was made in her life. After her decease, and, 
while those four children were living, viz. Joseph, Catharine, Mary, 
and Emily, Sir Joseph Mawbey by his Will, dated the 1 1 th of October, 
1792, reciting the power of appointment in his marriage articles, 
and stating, that 12,000/. was then in his hands, secured by the es- 
tates mentioned in his marriage settlement and by his bond, and 
that no joint disposition by him and his wife had been made, for 
making a provision by way of portion for his daughters Mary and 
Emily Mawbey, who, he stated, as well as his eldest daughter 
Catharine Goleborn, would be entitled to particular sums of money 
upon the decease of persons therein named, did direct, limit, and 
appoint, give, bequeath, and dispose of, the said sum of 12,000/. in 
the manner and proportions following : first, he gave and bequeathed 
unto his second and to his youngest daughters Mary and Emily 
5000/. a piece, (part of the said sum of 12,000/.) at their respective 
ages of 21 years or day or days of marrfage, provided such marriage 
should have been with the consent of his executors, (which should 
first happen ;) and he also gave and bequeathed unto his son Jo- 
seph at his age of 21 years 1900/., farther part of the said 12,000/. ; 
and he also gave and bequeathed to his said daughter Catharine 
Goleborn the sum of 100/., the remainder of the said 12,000/. ; and 
he also gave, devised, and bequeathed, to his nephew Joseph Al- 
cock, his heirs and assigns, during the life of Catharine Goleborn 
one annuity or yearly rent-charge of 200/. payable out of all his 
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lands in the counties of Surrey and Middlesex, upon trust to pay the 
same quarterly into her own hands for her sole and separate disposal. 

The testator then, after giving some other annuities and disposing 
of his real estates., subject, to a term of 500 years, in trust to raise 
portions, and to pay his debts and legacies, declared, that the said 
several money legacies, given in favor of his said son and daughters, 
as aforesaid, part of the said 12,000/., were so given upon condi- 
tion, that every one of them, his said children, upon receipt of his 
or her legacy, should as to his son by himself, and as to such of his 
said daughters as should be tinmarried by herself, and, if married, by 
herself and her husband, assign and release all his or her share of 
and in the said 12,000/. by virtue of the settlement or otherwise how- 
soever unto his said executors as part of his, the testator's, general 
personal estate ; and he declared his Will, that such part of his per- 
sonal estate should be applied for the maintenance and education of 
his two daughters Mary and Emily during their respective minori-^ 
ties as his trustees should think sufficient, not exceeding 1202. for 
each ; and he gave the residue of his personal estate to his son. 

The Report farther staled, that shortly previous to the Will the 
testator's daughter Catharine married Thomas Lynch Goleborn with- 
out her father's consent ; and, when he made his Will, he continued 
adverse to such marriage ; which, it was presumed, was the reason 
forgiving 100/. only of the 12,000/.; but in addition he gave her 
the annuity of 200/., payable out of his own property ; that soon af- 
terwards a reconciliation tbok place ; and the testator agreed to give 
his said daughter 5000/. in lieu of the annuity ; and accordingly on 
the nth of December, 1792, executed a bond to trustees payable 
at 4 per cent, in six months after that date ; and by inden- 
*ture, dated the same day, he settled this 5000/. for the [*323] 
benefit of his daughter Catharine Goleborn and her hus- 
band ; and after the death of the survivor for the benefit of their 
children, as they should appoint; and, for want of such appoint- 
ment, equally ; and, in default of issue Catharine Goleborn to be at 
liberty to dispose of 2000/., part of the said 5000/. ; and as to the 
residue thereof in trust for her next of kin ; and he made the same 
a charge upon estates, not subject to the 1 2,000/. Her husband by 
the same deed settled estates in Jamaica for securing a jointure and 
portions. 

The Report also stated, that the testator immediately afterwards, 
viz. the 14th of December, 1792, by a codicil, reciting the disposi- 
tion by his Will of the annuity of 200/. for the separate use of Cath- 
arine Goleborn, and, that since the execution of his Will he had by 
the said indenture, dated the 1 1th of December, 1792, settled a com- 
petent provision for his said daughter, did therefore revoke and make 
void the aforesaid bequest to Joseph Alcock of the said annuity of 
200/. ; and did ratify and confirm his said Will, thereby altered and 
revoked ; and by another codicil, dated the 2d of May, 1795, ap- 
pointing bis son sole executor, he confirmed in all particulars his 
•aid Will and former codicils. 
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The testator died in 1798 ; leaving his son and his two daugh- 
ters Catharine and Mary surviving: his youngest daughter Emily 
having died in his life on the 30th of December, 1797, unmarried, 
at the age of eighteen. Her father was her administrator, with a 
testamentary paper annexed. Mary married Thomas Charles May ; 
and, having attained twenty-one, died without issue. Her portion 
under the marriage settlement and Will of her father was settled, in 

the event of her death in the life of her husband, without 
[*'324] leaving issue, for her, her *" executors or administrators. 

Her husband, as her administrator, claimed before the 
Master the sum of 6666Z. 135. 4d. viz. 5000/. as her appointed 
share of the 12,000/. ; and 1666/. 135. 4d. as her share of the part 
of that sum, left unappointed ; the Defendants May and Goleborn 
and his wife contending, that the testator's execution of the power 
by his Will was a good appointment of the 12,000/. ; and that the 
death of his daughter Emily, before such appointment could oper* 
ate in her favor, only discharged her share from the appointment : 
and her share, being unappointed at the death of the testator, ought 
to be divided according to the directions of the settlement in de- 
fault of appointment : viz. among the three surviving children. 

The Master having allowed the claims of the Defendants May 
and Goleborn, exceptions to the Report were taken by Sir Joseph 
Mawbey. 

The Attorney General, [Hon. S. Perceval], Mr. Piggott, and Mr. 
fV, Agar, in support of the Exceptions. — This Will and the codicil 
must be considered one instrument ; and the Will must be brought 
down to the date of the codicil. The children cannot claim more 
than 12,000/. ; and, all claiming under the appointment, must give 
the benefit of the release, for which the father stipulates by his 
Will in favor of his son, the residuary legatee. The 5000/. set- 
- tied upon Mrs. Goleborn, must be a satisfaction. Slight circum- 
stances of difference will not enable a child, a creditor under these 
circumstances, to have a double portion. The principle is that the 
parent, making a provision for the child by settlement, by way of 
portion, discharges the debt m toto, if the provision is equal ; if 

less, pro tanto ; the presumption being in favor of 
[*'325] satisfaction, and * against the double portion ; and the 

proof thrown, especially since the case of Hinchdiffe v. 
HinchcUffe (1), upon the child. The condition imposed by the 
testator must have been intended to guard against lapse. By the 
whole of this disposition he is to be considered as doing for theae 
children all he intended to do for them. Going beyond his debt, 
and burthening his estate to the extent of 17,000/., it cannot be 
contended, that in the event, that has happened, his estate is still to 
be burthened with that sum ; unless that intention is clearly shown : 
the presumption being the other way. 

Mr. Richards and Mr. RomiUy for the Report. — ^The settlement 

(1) Anie, vol. iiL 516 ; see the notes, i. 112, S59. 
VOL. X. 15* 
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of the 50002. upon Mrs. Goleborn and ber family is not attempted 
to be in pursuance of the power ; which clearly was not in con- 
templation. The provision was substituted for the annuity, beyond 
the object of the power ; discovering a clear intention to give more 
than the 12,000/. . The supposed intention to purchase the share of 
any child, who might die, all being then living, would be singular ; 
and there is nothing, intimating such a purpose. He could not 
purchase the share of any of his children, who might die in his life. 
When executing this instrument he clearly meant to charge 17,000/. ; 
and there was no intention to diminish that, if any of the children 
should die. The doctrine of double portion and satisfaction does 
not arise in this case. 

The Lord Chancellor [Eldon]. — This case is clear of all doubt. 
The effect of the settlement upon the marriage of Sir Joseph Maw* 
bey is, that the children before the age of twenty-one or 
marriage * would be entitled to maintenance by express [* 326J 
provision ; and as to the principal sum of 12,000/., if there 
should be no appointment, the children attaining the age of twenty- 
one, or, in the case of daughters marrying, would take it among 
them. It is clear also, that according to this declaration of trust, if 
there was but one child, who attained twenty-one, or married, that 
child would have taken the whole ; for the disposition over is only, 
in case there shall not be any children, or all shall die under age or 
before the marriage of daughters. This interest, which would be in 
them by title, is given, not by the Will of their father, but by the 
settlement, upon their attaining the age of twenty-one or marriage. 
All he could do by his Will was to vary the nature of the title, 
vested in them independent of any appointment. It was competent 
to him therefore to fix the times and proportions ; provided he gave 
a proportion to every on^. By his Will, in exercise of his pow- 
er, and not as matter of bounty, he gives 1 2,000/. Upon that Will 
it is clear, if any of the objects had died in the life of the testator, 
not having taken by the appointment, so much as by the event of 
Ihat death remained unappointed, would have been disposed of ac- 
cording to the settlement. If he had died soon after the execution 
of the Will, the executor could not have made the objection, upon 
the direction, that the children, receiving these sums, should give a 
discharge ; for the answer by the surviving children would have 
been, that the effect of that would be an appointment to himself of 
the 5000/. appointed to the deceased child ; which he could not do. 
The consequence is, that clause in the Will cannot have the effect 
contended ; unless it can, connected with other circumstances. It 
is clear, by the annuity given to Mrs. Goleborn, who married with- 
out his consent, the testator intended to give his children more than 
he was bound to give them. He afterwards relents ; and 
settles 5000/. * upon her and her family. Though, where [* 327] 
a father has advanced to a child a portion upon marriage, 
it may be supposed, he intended to pay a debt, or satisfy a portion, 
I always understood, that presumption was not warranted, where 
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the father has said, what he means to do ; and in one case, the 
name of which I do not recollect, Lord Thurlow decided upon that 
ground alone, that he meant to satisfy something else. Then, bring- 
ing the Will and the settlement upon Mrs. Golebom together, which 
is the fair way of putting it, it was competent to the father to do 
this, beyond the exercise of his power. The question is, Whether 
it was not his pleasure to do so at the time of the settlement ; as it 
was at the date of his Will. He settles 5000Z. taking notice, by a 
codicil, immediately afterwards, that he had made a Will ; and, that 
he had given her an annuity of 200/. ; and he revokes the annuity ; 
intimating his purpose of giving her the 5000/. instead of the annu- 
ity ; but expressly, not leaving it to inference, confirming the Will 
in all other respects : that Will purporting to dispose of the whole 
sum 12,000/. It is clear then, he intended, that 17,000/. should be 
paid in some events. The question is, whether he has determined 
the events, in which it shall, and shall not, be paid. The settlement 
is not a satisfaction of the portion of the 12,000/., which he meant 
Mrs. Goleborn to take ; for his Will, operating as an execution of 
his power, would give her only the 100/., which he has not revoked. 
It cannot therefore be a purchase of her portion ; for still he meant 
that to remain payable. Next, is it a purchase of the 5000/. out of 
the 12,000/. : or is it intended to be so in any future event ? He 
has expressly negatived that. There is no case, where, when it ap- 
peared by the Will, that the testator was dealing upon the settle- 
ment, giving the power of appointment, and the property 
[* 328] would go according to the * appointment, it was ever held, 
that, if one of the objects died, the proportion of that one 
should go otherwise, than if no appointment had been made. This 
testator meant by his Will both to execute his power and to give a 
bounty ; and by his deed to substitute bounty for bounty, and noth- 
ing else; declaring thereby, that he did not mean to satisfy or 
purchase this portion ; and, meaning neither, he has given a part of 
the sum he had the power of appointing to a person, who did not 
live to take it ; and that must therefore be taken, as if no appoint- 
ment of it had been made. If he had been asked, whether, if 
Emily should die, he intended, that 500/. should go among the 
other children, M would in all probability have said, it should not. 
But that is not the effect of all these instruments, taken together. 
My opinion therefore is, that the Master's Report is right. 

As to the doctrine of illusory appointments, see, ariie, notes 3, 4, to HorJdof v. 
Mawbeu, 1 V. 143 ; and the farther reference there given. And, with respect to 
the pruna facie presumption that a debt, or a portion, is intended to he satisfied 
when a legacy of equal or greater amount is given to tlie claimant, see the notes 
to Ellison Y. CooAr^on, 1 V. 100 ; note 2 to jBord^av v. ^cnnwng'A^, 3 V. 4G2 ; note 
6 to Blake v. Bunhury, ] V. 194 ; and note 3 to mison v. PigoUy 2 V. 351. 
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DUMBELL, Ex parte. 

[1804, Dec. 17, 20, 21.] 

DiscHARoi: from a Commitment for a supposed contempt in Bankruptcy ; which 

failed with the proceeding, on which it was founded. 
Subsequent detainers stand ; according to the practice at law. 

The Petitioner, a bankrupt, was committed for a contempt in not 
having obeyed an Order of the Lord Chancellor to bring into the 
Master's Office the title-deeds of an estate, sold under the Commis- 
sion. The sale was upon the petition of the bankrupt set aside, as 
having been unduly made ; and the bankrupt was ordered to be 
discharged from that commitment: but, detainers having been 
lodged against him, he petitioned also to be discharged from those 
detainers. 

Mr. Leach, for the Plaintiffs at Law, objected, that the Defendant 
had Pleaded, and a Replication had been filed. 

* Mr. Ramitty, in support of (he Petition, proposed to file [* 329] 
common bail, or to withdraw the plea. 

The Lord Chancellor [Eldon]. — The commitment being a pro- 
cess to carry into effect the sale of an estate, which sale according to 
my opinion cannot stand, the commitment founded upon that sale 
must fall with it. With respect to the detainers, this is quite a new 
case.« There is nothing like it in the Reports of this Court or the 
Courts of Law. 

Dec. 2Ut. The Lord Chancellor [Eldon]. — I have not seen 
the Chief Justice ; but Mr. Justice Lawrence and Mr. Justice Cham- 
bre are decidedly of opinion, that in such a case neither the Court of 
King's Bench nor the Court of Common Pleas would discharge the 
Defendant from the subsequent detainers. No actual instances in 
such a case precisely are to be found : but Mr. Justice Lawrence 
mentioned an instance of a man, whose person was <Caken in execu- 
tion upon a judgment ; which turned out to be erroneous ; and was 
reversed : it was held, he was entitled to be discharged from that 
execution : but the Court was clearly of opinion, that according to 
their practice all intermediate detainers would stand ; and where the 
commitment was upon an interlocutory order, they agreed also, that, 
if the party did. not make immediate application, but waited, till 
other detainers were lodged, and took steps upon those detainers, 
even in that case they would not discharge him from those de- 
tainers (1). 

Upon the proposal of the petitioner's Cousel he was ordered to be 
discharged upon special bail. 

It appears, from the principal case, that Courts of common law will not relieve 
(1) See mtk, Ex paHt Mm^, vol vii. 8ia 
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a man from the consequences of their own erroneous judgment; and that, in anal- 
ogy to the practice of those Courts, if a sale has heen unduly made under a com- 
mission of bankruptcy, though a commitment of the bankrupt, in order to compel 
him to do certain acts necessary to carry into effect such sale, must fall together 
with the sde, yet any detainers lodged against him, whilst he was committed, 
cannot be discharged ; still, where a defendant has been arrested when returning 
home from his examination before a Master in Chancery, the Court will order him 
to be discharged, not only by the plaintiff in the action in which the arrest was 
made, but also by those who have lodged detainers against him : Sidgier v. Birehj 
9 Ves. 69. 
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[Rolls.— 1804, Nov. 22; Dec 22.] 

Legacies in the currency of Jamaica ; where the testator resided (a) : Assets and 

Executors in both countries. 
The Legatees, living in this country, not entitled to Jamaica interest (6). 
Interest upon legacies from a year after the death, upon the presumption that the 

property is got in by that time, and making interest (c), [p. 333.] 

George Robert Gordon, possessed of considerable property in 
Jamaica, and in this country, and elswhere, by his Will, dated the 
14th of February, 1799, desired, that his debts, funeral expenses, 
and legacies, should be iSrst paid; and made subject and liable his 
estate real and personal, whatsoever and wheresoever, and of*what 
nature or kind soever, except certain parts, specifically disposed of. 
Then, after some pecuniary legacies., the testator bequeathed to each 
of the sons of his daughter Mary Bourke, who were or might be 
living at the time of his decease, (except the son named as one of 
his residuary legatees) the sum of 3000/. current money of Jamaica ; 
and he gave to each of his grand-daughters the Plaintiflfs (naming 
them) 1400/. current money of Jamaica ; and he also bequeathed to 
all and every other the children of his said daughter, who then were 
or might be born, and living at the time of his decease, 1400/. cur- 
rent money of Jamaica, unto each of them ; which aforesaid sums 
he thereby directed to be paid unto all of them, or their order, or 
legal appointment, his aforesaid grand-children, as soon as the afore- 
said different sums should be raised and paid out of his estate, made 
subject and liable to the paying all his debts, &c. He gave other 
legacies ; and disposed of the residue of his real and personal es- 
tate. 

(a) Where legacies are given generally, it will be presumed that the testator 
intended that they should be paid in the money of the country in which he was 
domiciled and the will was made. 2 Williams, Executors, (2d Am* ed.) 1029; 
Pierson v. Garnet, 2 Bro. C. C. (Am. ed. 1844), 38, note (2) ; Lansdowne v. Lans- 
downe, 2 Bligh, 91 ; Story, Confl. of Laws, § 312, § 313. 

\b) Raymond v. Brodbtli, ante, 5 V. 199, and note (b] ; Malcolm v. Martin^ 
3 Bro. C. C. (Am. ed. 1844), 50, and notes ; 2 Williams, Executors, (2d Am. ed.) 
1027, 1028 ; Pierson v. Gamd, 2 Bro. C. C. (Am. ed. 1844), 38, note (2> 

(c) Crickett v. Dolly, ante, 3 V. 10, and note (a). 
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The testator died on the 24lh of December, 1799. Four of his 
executors proved the Will in Jamaica ; and it was also proved in 
this country by the fifth executor, residing here. The assets in each 
country were ample. 

*By the Decree, pronounced by the Master of the Rolls [*531] 
upon the bill of the grand-children, the usual directions 
were given for taking the accounts, &c. ; and, that the Master 
should compute interest upon the legacies from the end of one year 
from the death of the testator after the rate of 4 per cent, per annum, 
unless any other time of payment or rate of interest was appointed 
by the Will, &c. 

The Plaintiffs presented a petition of re-hearing ; on the ground, 
that they were entided to interest at the rate of 6/. per cent. ; being 
the legal rate of interest in Jamaica, where the testator died. 

Mr. Alexander and Mr. Greenhill, in support of the Petition. — 
These legatees are entitled to have their legacies paid with 6 per 
. cent. : the legal interest, allowed by the Courts of Jamaica. The 
legacies are given in current money of Jamaica ; where the testator 
resided, and was domiciled, and had his principal effects ; though 
that circumstance is immaterial. Foreign interest has been frequently 
decreed in this country ; though with some variety of opinion upon 
the subject. In the last case, Raymond v. BrodbeU (1), upon a leg- 
acy, directed to be paid in Jamaica currency, the Lord Chancellor 
directed interest accordingly, as to what was not invested at the testa- 
tor's death, at 6 per cent. That was in the situation of every other 
general legacy. The direction to remit to England, which does not 
occur in this Will, makes no difference. This testator has no par- 
ticular view to payment in England. If he had, he would have 
given the legacies in sterling money. If it is compared to the 
case of contract, it may be supposed, be had a view to 
* payment in Jamaica. From accidental circumstances the \* 332] 
suit is brought in this country, as it was in Raymond v. 
BrodbeU. In Saunders v. Drake (2) Lord Hardwicke gave 
interest according to the rate in Jamaica. So Indian interest was 
given in Holme v. Allwright^ noticed by Lord Alvanley in Malcom v. 
Martin (3). 

Mr. Sieeh^ for the Defendant. — ^These legatees are in England. 
One # the executors is iq England ; and there are large funds in 
both countries. If they choose to sue in England, why are they to 
be paid in a different manner from other legatees in this country ? 

The Master OF the Rolls [Sir William Grant]. — ^The case be- 
fore Lord Rosslyn turns upon the remittance. They were specially 
directed to make the investment in discharge of the legacies : but 
till then the Lord Chancellor thought, they were using the money in 
Jamaica, and were to pay Jamaica interest. I do not think, that 

(1) AnUy vol. V. 199. 

(2) 2 Atk. 465. See Mr. Sandera's Dote. 

(3) 3 Bro. C. C. 50. 
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case meant to determine, that the mere bequest of a legacy in a 
foreign country gives it with the rate of interest of that country. 
This case comes to that ; for there is no circumstance of intention. 
If they had filed their bill in Jamaica, they would have had it : but 
upon the statement of the bill, there is an ample fund in England, 
and they choose to be paid herey and out of the fund in England. 
Then they cannot have Indian interest without a ground laid for it, 
either in the intention of the testator, or the situation of the fund. 
All the reasoning in Raymond v. Brodbelt would be superfluous, if 

the Lord Chancellor meant to lay down the general rule. 
[* 333] ! Lord Alvanley was not of opinion, that a * bequest of a 

legacy in the currency of a foreign country should be with 
the interest of that country. There have been many cases upon 
Indian Wills ; sums given in rupees ; and it never was contended, 
that, if payment was to be made here, it should be with Indian inter- 
est. The present inclination of my opinion is against this claim ; 
but I will look into it. 

December 22d. The Master of the Rolls [Sir William 
Grant] (1). — ^This Petition of re-hearing is presented upon the 
ground, that the decree directed interest at 4 per cent. only. The 
testator gave legacies in the currency of Jamaica, where he resided ; 
and it is contended, that, they ought to carry Jamaica interest. He 
had personal property in England and in Jamaica, and he appointed 
English and Jamaica executors. It does not appear, that the English 
executor has received any remittance since the testator's death. 
The legatees might have sued either the Jamaica executors in 
Jamaica, or the English executor in England. They have preferred 
the latter, and to take payment out of the English fund. Therefore, 
I think, they cannot have Jamaica interest. I should think so, even 
if some part of the property had been remitted here. The principle, 
upon which interest is computed upon legacies from %l year after the 
death of the testator, is the presumption, that the property is got in 
at that time, and is making interest. I cannot presume, that the 
English executor made Jamaica interest ; or, that the property in 
the hands of the executor in England is carrying Jamaica interest. 

The authorities are not uniform. In Saunders v. Drake 
[*334] it appears by the Registers Book, that Jamaica interest 
was given. The main point contended was, whether the 
legacy should be in Jamaica or English currency. The testator had 
property in both countries. Lord Hardwicke gave Jamaica interest ; 
but in Stapleton v. Conway (2), a subsequent case, eight years after- 
wards, he appears to have entertained a different opinion. In Pier- 
son V. Garnet (3), before Lord Kenyon, one question was, whether 
the payment was to be in English or Irish currency ; and though it 
does not appear by the Report, it is well known. Lord Kenyon gave 

(1) The judgment ex Relatione, 
(2 1 Ves. 427. 
(8) 9 Bra C. C 86. 
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4 per cent. (1). In Malcolm v. Martin this point was directly con- 
sidered by Lord Alvanley. It was not argued eitlier in Pierson v. 
Gamety or Saunders v. Drake. In Raymond v. Brodbelt the case 
before Lord Alvanley was cited as decisive of the point. Lord 
Rosslyn does not disapprove Lord Alvanley's decision ; but gives 
the reason for his opinion, that under the circumstances of the case 
before him Jamaica interest should be given. It is very clear, Lord 
Rosslyn did not mean to lay down any general rule. All the argu- 
ment in that case turned upon the particular circumstances ; especially 
the argument of the present Lord Chancellor, then Attorney-General, 
that Jamaica interest ought to run on to the time of payment : the 
property having been in Jamaica some time ; and, while there, 
carrying Jamaica 'interest ; and having been remitted upon advan- 
tageous terms in the course of exchange, giving a profit, at least 
equal to the Jamaica interest. Lord Rosslyn does appear to me not 
to have in any manner over-ruled Lord Alvanley's decision, but 
rather to have confirmed it. 
I am therefore of opinion, that this Decree ought to stand. 

With respect to the rate of interest due upon legacies given by a testator who 
made his will and died abroad, and also as to the currency in which such legacies 
are to be paid, see, antCy notes 2, 3, to Raymond v. Brodbdt, 5 V. 199. And, as 
to the time from which interest on legacies begins to run, see the notes to Cnckett 
V. Dolby, SY. 10. 



• [*335] 

THE ATTORNEY GENERAL v. FORSTER. 
[1804, Dec. 24; 1805, Jak. 11.] 

Purchase of the Impropriate Rectory of Clerkenwell for the use of the parish- 
ioners and inhabitants. The nomination of the Curate had been by decree 
declared to be in the parishioners and inhabitants, paying to Church and Poor. 
The Lord Chancellor expressed an opinion, that assessment gave the right ; 
though actual payment had not been made : but an Election, on that principle, 
was not disturbed on the ground of common consent: no objection having been 
made at a general meeting ; and the parish having no representative meeting 
in vestry for this purpose. 

Various senses of the term " inhabitant," with reference to the nature of the sub- 
ject, [p. 339.] 

The object of this information, filed at the relation of several pa- 
rishioners and inhabitants of Clerkenwell was, that the election of 
the Defendant Forster, as curate of that parish, may be declared 
void ; and, that another election may take place according to the 
deed of 1656, and a decree in the Court of Exchequer. By that 
deed the Impropriate Rectory of Clerkenwell, having been purchas- 
ed by the parish, was conveyed to the churchwardens, for the use of 
the parishioners and inhabitants for ever. By the decree the right 
of nomination to the curacy was declared to be in the parishioners 

(1) 3 Bro. c. a sa 
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and inhabitants, paying the rates and assessments to the church and 
poor. Upon the late vacancy a meeting took place ; and certain reg- 
ulations were adopted, with the consent of the parishioners, who at- 
tended the meeting, and of the candidates, for conducting the ensu- 
ing election. One of those regulations provided, that every person 
assessed, whether he has paid or not, shall vote, unless legally dis- 
charged and marked poor. The election having been conducted 
upon that principle, a motion was made on behalf of the relators for 
an injunction, to restrain the churchwardens from nominating to the 
Bishop of London, and the Bishop from granting his license to, the 
Defendant Forster. 

The Attorney General, [Hon. S. Perceval],Mr. Richards , and Mr. 
Trower, in support of the motion. — The regulation, that every one, 
assessed to the church and poor, whether having paid the rate or not, 

may vote, unless legally discharged and marked poor, the 
[* 336] custom being not to pay the rate till the end of the * year, 

must give the right to any one, whom the churchwardens 
choose. Upon the prospect of an election paupers of the lowest degree 
may be put upon the list of voters. There can be no legal discharge ex- 
cept actual payment. The consequence will be, that the election will 
depend upon persons, who have not paid, and in all probability never 
will pay : the object of the decree in the Court of Exchequer, being to 
fix the right in persons paying the assessments. The suit, formerly in 
this Court, The Attorney General v. Parker (1) upon the election to 
this rectory, did not declare the right ; which stands only upon the de- 
cree of the Court of Exchequer ; and the criterion of payment rests, 
not only upon that precedent, but also upon principle : the purchase 
of this rectory being made out of the parish stock, the right ought 
to be in those, who contribute to that stock. This election was not 
conducted upon the principle of that decree ; which ought to have 
been the law ; and which in a trust of this nature it is not compe- 
tent to the candidates, or any one else, to waive ; offering to the 
Bishop a person not duly elected according to law. 

2dly. According to these regulations persons not resident are 
admitted to vote. The term " Inhabitants " has been in many in- 
stances applied to persons, occupying lands, though not residing in 
the parish : as, for the purpose of taxation. So the word " Par- 
ishioner'' has different significations: as to paying rates, a resident: 
as to taking parish apprentices, persons having property. This was 
not a regular act of vestry, capable of binding the parishioners ; and 

the majority could not bind those, who were absent. 
[*337] *Mr. Romilly and Mr. Hart, for the Defendant.— This 

Information and Bill do not call upon the Court to deter- 
mine the right of election ; assuming, that the right of election is 
already ascertained. First, the Court has no jurisdiction : 2dly, 
not for these Relators or Plaintiffs. These regulations were adopted 
at the instance of the two candidates. The question in the Court of 
Exchequer was the same as in The Attorney General v. Parker, 

(1) 3Atk. .576; 1 Ves. 43. 
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whether the right of election was in the inhabitants at large ; or in 
those only, who were assessed to the parish rates : not upon the dis- 
tinction between assessment and payment. In The Attorney Gen- 
eral V. Parker there is a declaration as to the right of election, upon 
the evidence of usage. The construction of the decree in the Court 
of Exchequer must be, persons, whose situation in the parish calls 
upon them to bear the burthens of the parish. If actual payment 
bad been intended, it would have been more strictly expressed. 
That construction might exclude the best persons in the parish. 
The expression is adapted to the circumstance, that this must always 
be a fluctuating body. A decree, such as is the object of this 
information, a scrutiny in the Master's Oflice, was never before 
conceived. 

The Lord Chancellor [Eldon]. — ^The questions are, 1st, What 
the Court is to do with reference to the equitable title of the par- 
ishioners and inhabitants of this parish ? 2dly, Whether the judg- 
ment is to be influenced by what has actually passed in the parish, 
in* which suits after suits have arisen in every period of the last cen- 
tury ? This deed of 1656 was a deed of purchase out of the parish 
stock of the rectory : silent with regard to the persons, upon whom 
the duty of providing a rector should lie ; which is a trust 
*and duty, as well as a right of presentation to the bene- [*338] 
fice. The parish stock having purchased the legal estate 
in what would represent the advowson of this curacy, if I may so 
express it, the legal interest is vested in trustees ; who are bound to 
nominate the person according to the direction of the Cesiuis que 
trust. The consequence is, that, inconvenient as it must be, perhaps 
destructive of the very end and purpose, for which this right of pre- 
sentation was given, harassing and vexatious as experience has 
proved it, the right must vest in the parishioners, in some sense of 
that word. Accordingly, from the decree in 1768, it appears, that 
the parishioners never yet found, in whom the right exists ; and the 
same doubt has prevailed in the minds of the most enlightened 
judicial characters. The construction, if now to be made for the 
first time, would introduce questions of great diflicuhy. as well as 
great importance. According to the authority of Lord Hardwicke 
usage would interpret the deed against the effect of any exposition 
upon the mere terms of the deed itself, if there was nothing else to 
• resort to: and Lord Hardwicke seems to think, he ought not to car- 
ry the usage, though that would decide it, beyond what it clearly 
warranted, against the terms of the deed ; and that the usage would 
introduce a considerable body of evidence to prove, that housekeep- 
ers, whether rated, or not, much more, whether they had paid or 
not, were entitled to vote. It appears, the usage had varied contin- 
ually upon the very point, on which there has been so much discus- 
sion. The case in the Court of Exchequer is in conformity with 
Lord Hardwicke's opinion. As to the validity of the existing elec- 
tion, the Court looked to all the circumstances of fact in the parish : 
with a view to determine, whether there was any usage, authorising 
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them in the decree to give an interpretation to the equitable effect 
of the grant of the rectory, not to be found in the terms of that 
grant. They make a declaration, which according to my opin- 
ion, does not effectually remove the doubt, that the right of elec- 
tion of the minister or curate is in the parishioners and inhabi- 
tants, paying to rates and assessments to the church and poor. 

The first question is, who are the . parishioners ? the next, who 
are the inhabitants ? As to the latter, no words are capable of a 
larger or more limited interpretation. It was decided in Lord 
Coke's time, that a man, living in Cornwall, may to many purposes 
be an inhabitant of London ; that is, by having property liable to 
the repair of bridges. The construction is always to be made with 
reference to the nature of the subject ; and the right of election may 
by usage be confined to a very small number. As to the word 
'< pay," there is no doubt, in a strict sense persons paying are those, 
who have paid. But in a popular sense persons paying to Church 
and poor may be understood persons liable to pay ; and, if in ordi- 
nary parlance persons liable to pay were excluded, the greater part 
would be excluded. If Lord Hardwicke's principle, that originally 
a very large interpretation ought to have been given to the deed^ 
and the usage, will justify another construction, the clear, grammati- 
cal, meaning, though to be attended to, is not conclusive. The 
parishioners have as much difficulty in understanding this decree, 
as they had, before it was made : and I have so little hope of re- 
moving all doubt, that I recommend them to procure an Act of Par- 
liament to regulate their proceedings in future. 

As to the particular circumstances, attending this election, those, 
who were voluntarily absent, cannot expect, that their objections 
should be very strenuously maintained by a Court of Jus- 
[*340] tice. They should hkve * appeared at the election, to 
object, at least, if not to assert their rights ; of which they 
must be considered conusant.' They were to exercise their right 
according to their duty, to find out the most proper individual. It 
is much to be lamented, that these elections should be carried on in 
a way, that sows dissension and hatred, where harmony ought to 
subsist. It must be considered, what the Court would have said, if 
an application had been made immediately after the election by per- 
sons appearing there, and protesting against any proceeding, against 
any vestry ; and insisting, they have a right to complain of any 
election, unless conducted ypon different principles; and Lord 
Hardwicke has truly observed, that this is not to be looked at as a 
vestry. I should be sorry tp have it supposed, that the Court is to 
send a scrutiny to the Master. The Court of Exchequer proceeded 
another way ; requiring proof previously, in order to make the elec- 
tion void ; and then directing another election. The question might 
properly be sent to an issue: the Court arranging the points, to 
which proof might be addressed. Another consideration will be, 
whether they have acquiesced ; and, supposing the right, regulated 
by agreement, as subsequent usage may prove it to have been exer- 
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cised, whether the right may not have been waived. Originally, in- 
dependent of the decisions, I should have had considerable doubt, 
whether the Court would have executed such a trust. Some of the 
cases of charitable dispositions come very near this ; and the Court 
has thought, they could only be executed Cy pres ; and it would 
have been questionable, whether a parish could take it. But that is 
shut out by decision. Lord Hardwicke's principle is the true one ; 
tliat a parish as to a trust of this nature acts by different means and 
organs from those, by which vestries can conduct it. As to the ex- 
ertions of the friends of the candidates, and their publica- 
tions, whatever ''^inferences arise from those circumstances [*341] 
depend upon the point, whether that is the legal mode for 
the parish to act with reference to such a trust as this. 

1805, Jan. 11. Lord Chancellor . — ^This case comes before the 
Court upon a motion, to restrain the Defendants, the Churchwardens, 
from nominating to the Bishop of London the other Defendant Fors- 
ter, alleged to be duly elected by the Parishioners and Inhabitants 
to the Curacy of Clerkenwell ; and, if the nomination has been 
made, to restrain the Bishop from granting his license to perform 
the functions of that curacy. The Information is filed by the At- 
torney General, at the relation of individuals, stating the deed of 
1656, the proceedings in the Court of Exchequer, between the years 
1760 and 1770 ; in effect praying, that that decree may be acted 
upon, and properly expounded ; that the late election may be de- 
clared void, and that another election may be had, agreeable to the 
true intent of the deed, as expounded by that decree in the Exche- 
quer. Drake, having purchased the Impropriate Rectory, was bound 
by law to find a Minister in the person of a Curate, to be named by 
him. Those, under whom he derived title, had been under an ob- 
ligation to pay to the clergyman between 3/. and 4/. a year. That 
purchase became a purchase for the benefit of the parishioners and 
inhabitants of Clerkenwell; and, they becoming the lay owners, 
their trustees were subject to the same obligation of providing a per- 
son to do the duty ; who would be entitled to that pension : and 
those, for whom the Impropriate Rectory was held in trust, have the 
right and the duty of nominating that curate. 

Upon this case it struck me at * first, as a point of con- [*342J 
siderable doubt, whether the Court should execute such a 
trust. If it was unprejudiced by decision, that doubt might be main- 
tained by strong argument : but it is too late now even to state it ; 
for there is authority binding my judg^ient entirely upon that. I 
have looked through the Notes of Lord Hardwicke, undoubtedly a 
very great lawyer ; with reference to his knowledge both of common 
law and equity perhaps much more eminent than the Counsel of that 
day, great as they were, are in comparison with those of the present 
time ; for it has frequently struck me, that the discussion at the bar 
at that period was by no means equal to that of the present time. 
From some notes J^ord Hardwicke appears not to have entertained 

VOL. X. 16 
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any doubt, that he was bound to execute the trust ; and what passed 
in the Court of Exchequer leaves it impossible to state a doubt, that 
the Court must execute the trust. 

Every lawyer must have felt great difficulty in laying down a clear 
criterion as to the description of persons to nominate under the terms 
of this deed of 1656 ; and after all the litigation, that has ensued, 
and even judicial expositions, there are not, I believe, many profes- 
sional men, who can say precisely, what a Court of Justice would 
hold the meaning of these words, <' parishioners and inhabitants," 
with reference to this subject. From the date of the deed down- 
wards that question has been in continual controversy. It is not 
necessary to detail those controversies, previous to the case of The 
Attorney General v. Parker, Though I find that case among Lord 
Hardwicke's notes, I have not been able to find any manuscript note 
by Lord Hardwicke, giving his judgment in detail. It came on up- 
on Information by the Attorney General ; insisting, that Doughty 

was not duly elected ; leaving in doubt whether Warneford 
[*343] was duly elected, or not ; but * stating, that in fact Dough- 

ty's election was not according to the true intention of the 
deed, and praying, that it should be declared void ; making the 
Churchwardens, admitted to be the returning oflScers, parties ; and 
praying the establishment of the charity. The objection was upon 
two grounds. First, it was said, there was not due notice of the 
Election ; that the notice for the 24th was countermanded by what 
happened in the mean time ; and that the Election, immediately af- 
ter a meeting to settle the time and manner of Election, was a sur- 
prise upon the parishioners, and therefore bad. It was stated in ar- 
gument, that the opinion of a Civilian had been taken ; asserting, 
that the notice was proper : and, having been once given, it could 
not be countermanded. Lord Hardwicke in his note expresses, that 
his opinion agrees with that ; and, that the Election was duly had 
notwithstanding that intermediate proceeding. The next point against 
the Election was, that it had been made by housekeepers ; and it was 
insisted, they do not answer the description of parishioners and in- 
habitants ; that at least they must be persons paying to Church and 
Poor. To that different answers were given ; Ist, That the candi- 
dates and their friends had agreed, that the right should be exercised 
pro hac vice by housekeepers, whether paying to Church and Poor, 
or not : or, whether or not, they rented such tenements as would 
make them parishioners under the settlement acts ; that the fact of 
being housekeepers should be the criterion : farther, that neither ac- 
cording to the intent of the deed, or the usage, contemporary or sub- 
sequent, was there any such restriction as payment to Church and 
Poor. Many witnesses were examined on both sides as to that; 
and the weight of evidence, both according to Lord Hardwicke's 
note and the Report in Vesey, appears to have been, that that was 

not a necessary qualification ; if the necessity of that qual- 
Y^ 344] ification was to be settled by the * usage ; and there was 

no difficulty either at the bar or upon the bench in hold- 
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ing, that such an instrument was to be construed by the usage, con- 
temporaneous and subsequent. But it does not follow, that it might 
not appear in a subsequent case, that the real weight of evidence was 
the other way. Lord Hardwicke, not according to his usage to put 
down the short principle, that governed him, has said only, that he 
dismissed the information with costs. But the passages, appearing 
to be his notes of the argument, particularly at its close, show his 
opinion, that it was difficult, if not impossible, to hold, that the in- 
formation was a due proceeding : for he thought, the only object of 
an information by the Attorney General was to secure the revenue 
of the Curate, who was to do the duty : viz. the stipend, between 
3/. and 4/.; and as to the nomination by the trustees to the Bishop, 
4&C. it was all a private sfiit ; as if there had been trustees of an ad- 
vowson, or any other preferment : the Cestuis que Tnut calling upon 
them to exercise the legal right in them according to the trust ; and, 
I doubt, whether the information was not dismissed upon that prin- 
ciple, as much as upon any other ; when it was found, that the Elec- 
tion could not be disturbed. Perhaps in that case, more particular- 
ly with reference to the circumstance, that the Attorney General was 
a party, the argument might be raised very high, that the agreement 
among the candidates, or the Vestry, which, Lord Hardwicke ob- 
serves, is not the representative of the parish for this purpose, could 
not determine the validity of the election. But Lord Hardwicke 
seems to have been of opinion, first that, in fact the evidence did 
not prove any such qualification upon the right of voting, though I 
repeat, that might appear differently in a subsequent case : 2dly, 
that, if the Attorney General had nothing to say as to the 
revenue of the curate, the rest was to be * looked at upon [* 345] 
the principle of a suit ; and the parties might be bound by 
their conduct in the transaction. 

In the case, that occurred in the Court of Exchequer afterwards, 
the form of proceeding was the same. By the decree it appears, a 
great variety of evidence was tendered, as to which there is no trace, 
that a great part of it was submitted to Lord Hardwicke. It might 
therefore well be, that, though Lord Hardwicke had a strong opin- 
ion, that he could not fix the qualification upon the right to vote, 
that the parishioners and inhabitans should pay scot and lot, the 
Court of Exchequer might be right upon the evidence before that 
Court in holding, that the person voting must be a parishioner and 
inhabitant in some sense paying to the Church and Poor. It is very 
difficult to collect the amount of the evidence. A great deal of it 
consisted of exhibits, not now before the Court. The determination 
was, that the right was in parishioners and inhabitants, paying scot 
and lot : incertum per incertius, perhaps ; for it is very difficult to 
say, what those terms mean : but, until disturbed, it is a judgment, 
that must bind the parties. It is useless in any view of the case to 
state the great variety of interpretations, of which those words are 
capable. The Court in that case thought the election void ; and 
gave all the consequential directions, which Lord Hardwicke upon 
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his principle would not have given, if the election was considered 
good, as to establishing the right. At least he states a donbt upon 
that ; and says, that gentleman might remain curate 40 years ; and 
he would not anticipate an election, that might never occur ; and 
would not therefore give any directions. The decree of the Court of 
Exchequer relates to the next election ; except only the banning ; 

which meant to regulate all future elections. 
[* 346] * Upon the present occasion, arising from the death of 

the late curate, they find it very arduous to extricate them- 
selves from all these difficulties ; and it is much to be lamented, that 
such scenes should take place upon the nomination of a minister : 
preaching candidates for popular fieivor, elected under all these circum- 
stances of contention and litigation, that*have existed in this parish 
above a century. But I have simply to consider the civil right. I 
must take both these persons to be fit for this sacred office. The 
inhabitants properly and wisely, provided they could bind themselves, 
laid down certain rules. The objection goes not much farther than 
this ; that the rule, that persons assessed, though they had not paid, 
should Vote, is not agreeable to the decree in the Court of Ex- 
chequer ; and if not, that the conduct of the parties has not shut their 
mouths ; but that persons, not present, had an interest in the mode 
of election ; and, though no objection was made at the time, it ought 
to be considered a nullity. Upon the first of these objections it is not 
necessary to give my opinion ; the inclination of which is, that these 
words are not to be taken in that strict sense, that requires the actual 
payment. But upon all the circumstances, if the Attorney General 
has not an interest in this proceeding, such as to destroy every thing 
done by consent, I must take this election upon these principles to 
have proceeded upon common consent ; for it is not possible for such 
a body as a parish, not having any representative meeting as a body 
for this purpose, not in vestry, as Lord Hardwicke observes, to make 
an election by consent, if they have not under these circumstances ; 
I do not think, the mere absence of persons, not making any inquiry, 
not attending to vote, or to object, in a case, where the rule, as de- 
livered in the Court of Exchequer, is so doubtful, is an objection, that 

ought to destroy this election under the circumstances. At 
[* 347] the hearing I should not disturb * this election ; 'and, if not, 

I should be extremely sorry to keep alive by a useless pro- 
longation of the cause the unhappy dissensions, that have prevaifed 
in this parish (1) ; and I hope, the parish will feel, that the most im- 
portant interest they have is in the maintenance with respect and paro- 
chial affection of a minister, competent to do his duty towards them ; 
that it is extremely difficult to find such a person, placed there under 



(1) See the termination of this suit, postj The Momey General v. AetMrnnAe, 
vol. xiv. 1. See also aa to the right of Election, and the proper mode of suit in 
these cases, whether Information or Bill, Fearon v. Webb, xiv. 13; AUomty Gen- 
eral V. fbto^, XV. 85 ; Dtwis v. Jenkins^ 3 Yes. & Bea. 151. 
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such cifcumstanoes ; and that their beat course will be to regulate 
their prooeedingSy if they can, by some Act of Parliament. 

[This note relates also to The Momev (hneral v. Aet^com&e, 14 Ves. 1.] 

1. The same questbns which were Drought forward by the information filed 
under the above-mentioned titles, had been previously submitted to Lord Hard* 
wicke, who (as Lord Eldon did in the principal case) dismissed the information 
with costs : Momey General v. Parker, 3 Atk. 576 ; S, C. 1 Yes. Sen.> 43 ; see 
Daxia v. Jenkins, 3 Ves. & Bea. 154, 157. 

2. With respect to the effect which umtge may have upon the right of electing 
assistant parochial ministers, see ffiUon v. Denniaon^ Ambl. 84 ; S. C, (under the 
title of the Morney General v. SeoU,)l Ves. Sen. 415. 

3. As to the indulgence of allowing parties to be added by amendment, see 
note 3 to The EaH India Campamy v. Move, 5 V. 17a 



FELL, Ex parte. 
[1805, Jan. 14.] 



A PAaTNBR, retired upon a bond for the balance, due to him, and a covenant of 
indemnity, with a ^Surety, being upon the bankruptcy of the remaining partners 
arrested oy the joint creditors, his Petition for the application of the specific 
stock and debts of the old partnership to the creditors of that partnership in 
preference was dismissed ; with liberty to file a bill (a). 

The petitioner carried on business with two persons, who after- 
wards became bankrupt, as Blackwall Hall factors and warehouse- 
men, under indentures, dated the 24th of April, 1S02. By a deed, 
dated the 28th of March, 1803, reciting that the petitioner was de- 
sirous to withdraw from the partnership upon being paid the money, 
brought in by him, it was agreed, that the partnership should be dis- 
solved as to him ; that the balance, due to him, was 60/., and that 
he had agreed to assign to the remaining partners all his share in 
the stock, &c. upon being indemnified, as thereinafter mentioned, in 
which indemnity Joseph Croskey agreed to join, as surety, it was 
declared, that the partnership was dissolved ; and the petitioner in 
consideration of the said sum of 60/., to be paid, as after mentioned, 
and for the other considerations therein expressed, assigned the 
stock, &c. and the remaining partners, and Croskey, as surety, cov- 
enanted and agreed, that the remaining partners should upon the 1st 
of April pay a sum of 60/. ; and should in due time discharge all 
debts due from the partnership of the three ; and that the 
remaining partners and the * said surety should indemnify [* 348] 
the petitioner from all such debts, &.c. 

Upon the 2d of April the dissolution of the partnership was adver- 
tised. The bankruptcy happened in October 1803. The petitioner 
being arrested by creditors of the old partnership, the prayer of the 

(a) See Story, Partnership, § da6^'§ 401, § 402, $ 403; Collyer, Partnership, 
(2d Am. ed.) 509, 516. 
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petition was, that the specific stock and debts of the old partnership 
may be applied in satisfaction of the creditors of that partnership in 
preference to the creditor of the new firm. 

Mr. RomiUy and Mr. Hart, in support of the Petition, distinguished 
this case/rom Et parte Ruffin (1), and a subsequent case, Es parte 
Snow, upon the circumstance, that in those cases the assignments 
were absolute. 

Mr. HoUist and Mr. Toiler, for the assignees, relied upon Ex parte 
RuMn and Ex parte Snow, as deciding the question. 

The Lord Chancellor [Eldon]. — ^This falls precisely within the 
sanie rule as the two late cases ; for the meaning of the transaction 
is to transfer the property from the three to the two ; and the property 
is in the order and disposition of the bankrupts within the Statute (2) 
at the period of the bankruptcy. As I said in the former case, if 
they think proper to file a bill upon it, I will not preclude them. 
It would be very easy to avoid this upon the retirement of a partner 
by assigning all the effects upon trust to pay the debts. 

The Petition was dismissed. 

See, omit, note 8 to Ex parte Ruffin^ 6 V. 119. 



[♦349] £r parte GRANGER. 

[1805, Jax. 12, 14, 19.] 

AoREEBCEXT CD marriage by the husband as speedily as may be to settle 40f. a year 
upon his wife, to be paid from his decease ; a sum of money to be invested ia 
stock for the purpose of raising that annual sum: the dividends for the husband 
for life : the capital for the issue, &c. Under the husband's bankruptcy proof 
allowed by the wife and children for 800/. ; amounting to a covenant to pay 
that sum upon the marriage ; and upon the principle of arrears of an annuity 
due before the bankruptcy. 

Bond and covenant to secure an annuity. Though the bond is barred by thp Cer- 
tificate in Bankruptcy, the penalty being foifeited by a breach, the annuitant 
may proceed upon the covenant for subsequent breaches ; which could not be 
proved, [p. 351.] 

By articles, executed upon the marriage of Joseph Granger with 
Elizabeth Colpitts, it was agreed, that Joseph Granger shall as 
speedily as may be settle upon Elizabeth Colpitts 402. a-year during 
her natural life, in case she survives him ; which payment shall take 
place from his decease ; but, that the interest and dividends, arising 
from a sum of money, to be invested in the 3 per cent. Annuities 
for the purpose of raising the annual sum of 40/.^ shall in the mean 

(1) AnU, vol. vi. 119 ; see the note, 129. 

(2) Stat 21 Jac. I. c. 19, b.I\, Ex parte Martin, poH, vol. xix. 491 ; see the 
note, 494. 

VOL. X. 16* 
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time be received by Joseph Granger ; and, in case Uiere shall be 
issue of the marriage, that he shall have the power of disposing of 
the capital for the use of that issue by Will or Deed, as he shall 
think fit ; and in iaUure of issue that Elizabeth Colpitts shall have 
the sole disposal of so much as amounts to 500/., being the portion 
Joseph Granger received with her; and that, if he survives, the 
dividends of that sum shall be received by him for his life. 

A Commission of Bankruptcy having issued against Joseph Gran- 
ger, and no sum of money having been invested according to the 
articles, this petition was presented by his wife and children ; pray- 
ing, that some person on behalf of the petitioners may be admitted a 
creditor under the Commission for 800/., or such other sum as shall 
be sufficient to produce an income of 40/. a-year ; or at least for the 
sum of 500/. 

Mr. Ramilly, in support of the Petition. 

Mr. CuUeUy for the Assignees, opposed the Petition ; insisting, that 
no case had gone to this extent ; that it was a mere cove- 
nant or agreement as speedily as possible * to lay out a [* 350 ] 
sum of money, to produce an annuity ; and cited Utterson 
V. Vernon (1). 

The Lord Chancellor [Eldon]. — If the real meaning of this 
agreement is a covenant as speedily as may be to invest a sum of 
money in stock sufficient to produce an annuity of 40/. that differs 
from Utterson v. Vernon in this respect; that this bankrupt was 
under an obligation without any step taken by the other party : in 
that case it was to be upon demand made ; and no demand had ' 
been made at the period of the bankruptcy. I am inclined to think, 
this should be proved. 

Jan. I9th. Mr. Cii/fen, for the Assignees, obtained leave to speak 
to the question again. 

In the case of a mere agreement to invest a sum of money to pro- 
duce an annuity, even admitting the agreement to have been broken 
before the bankruptcy, there is no instance, in which the proof has 
been admitted. It has been determined, that, where the party has 
a double remedy, as, where there is a bond with a penalty, and a 
covenant, he need not have recourse to the remedy by the bond ; 
but may resort to the covenant ; and upon that the certificate would 
not be a bar: CottreU v. HooJc (2). That was a strong case for 
allowing the certificate to bar the demand : but it was held no bar 
to the action of covenant. So debt for rent is barred by the certifi- 
cate : but not the personal covenant. In this instance there is no 
sum ascertained. 

• The Lord Chancellor [Eldon] . — It is clear, if there is [* 35 1 ] 
a bond to secure an annuity, and also a covenant, though 

(1) 3 Term Rep. 529; 4 Term Rep. 570. See ante^ Ex parte JKfiy, vol. viiL 
334 ; Ex parte Ccming. ix. 115; and tlie note, vii. 303, Ex parte Day. 

(2) Doug. 98. 
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the bbnd is forfeited before the bankruptcy, and therefore the cer- 
tificate is a bar as to that, it does not bar the action for breaches of 
covenant subsequent to the bankruptcy. But I have always taken 
it to be settled, that the arrears of the annuity, actually become due, 
might be proved. I have always understood the law as to annuities 
to stand thus. Where there is a bond and a covenant for payment 
of an annuity, if* there is a breach, the penalty is forfeited. The 
annuitant deals with it, as he may according to law ; for it will stand 
in effect as a security for the payment ; by which you may compel 
the payment of what is due, and to become due. He may prove 
under the bond ; and the certificate will be a bar to the debt upon 
the bond by breach of the condition : but, if he chooses to rest upon 
the covenant, what is due at the bankruptcy is a debt ; and may be 
proved : but the growing payments are not ; and therefore cannot 
be proved. I have considered this so well settled, that it was the 
foundation of my doubt upon the case of Edie v. Anderson (1) ; in 
which it was said by Lord Kenyon, that you may insure a debt. I 
remember, his Lordship said, that past payments of an annuity were 
not insurable ; as they were a debt ; but that future payments were 
insurable ; as they depended upon a contingency ; and he held, that 
the creditor might insure the life of the debtor ; upon the ground, 
that he has a better chance of getting his debt, while the debtor is 
living. Why may not the creditor also for the same reason insure 
the debtor's house or ship ? But he considered the doctrine settled, 
that the by-gone payments were a debt; and therefore not in- 
surable. 
[* 352] Upon this case the ground of my judgment is, that this 
was in substance and effect a covenant, that the husband 
would upon his marriage pay a sum of money, which would produce 
in dividend the sum of 40/. per annum ; and, if so, the moment the 
marriage took place, and* the time elapsed, within which that .gross 
sum could be paid, it was a payment, secured by a covenant to pro- 
duce a sum, to give an annual fruit, it is true : but the moment the 
time was over, it stood upon the same principle as the arrears of an 
annuity, become due before the bankruptcy. The debt to be proved 
appears to me to be the gross sum. 

The Order was for liberty to prove the sum of 800/. 

Seb, ofiie, the notes to ExpaHe Day^ 7 V. 301, with the farther references there 
given. 

(1) See anUj vol. viL 302. By statute 6 Geo. IV. c. 16, s. 54, the value of any 
annuity may be proved in bankruptcy. See the note, vol. v. 709. , 
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BOLDER V. THE BANK OF ENGLAND. 

[1805, Jan. 16.] 

The Court refused to order dividends, received before the bill filed, of stock, pur- 
chased by the old Government of Switzerland, to be paid into Court by the 
trustees on the application of the present government, without having the Attor- 
ney General a party. 

Stock in the funds of this country, the property of the American State of Mary- 
land before the Revolution, after that event held to belong to the Crown as 
bona vaamHoj [p. 354.] 

A MOTION was made in this cause, by the Plaintiffs, constituting 
the present Government of Switzerland, that the Defendants Lord 
Huntingfield and Mr. Walpole, in whose names, as trustees and 
agents, a sum was invested in the funds of this country, under a pur- 
chase by the governments of Berne and Zurich, existing before the 
Jlevolution, should pay into Court the dividends, received by them 
previously to the filing of the bill (1). No Order had been made 
either as to the capital or the dividends : but the Bank and South- 
Sea House refused to pay the dividends, since the bill was filed. 
The Defendants Lord Huntingfield and Mr. Walpole by 
''^ their answer admitted themselves to be trustees; but [*353] 
stated, that the Government had ceased to exist in con- 
sequence of the Revolution. 

Mr. Romilly^wixd Mr. Bell, in support of the Motion. 

The Lord Chancellor, [Eldon], asked, whether the Attorney 
General was a party. 

Mr. Richards and Mr. HoUist, for the Defendants Lord Hunting- 
field and Mr. Walpole. — The Attorney General is not a party. The 
bill states, that the original body, who entrusted this fund to these De- 
fendants, is dissolved. The answer states, that the new body, sub- 
stituted in their place, is also dissolved. The Government of this 
country does not acknowledge the Government, in whose right these 
Plaintiffs sue. The Court cannot agitate the question without the 
presence of the Attorney General. A considerable question is, 
whether upon the statement of the Plaintiffs the Crown has not the 
property ; upon the principle adopted in the case of the Province of 
Maryland (2), that the fund did not belong to the State, formed in 
consequence of the dissolution of the former State, though acknowl- 
edged by this country at the time ; but that it belonged to the Crown. 
Another objection is, that part of this fund appears by the bill to be 
assigned to St. Didier, at Paris, an avowed enemy of this country. 

Mr. RomiUyy in reply. — ^The proposition, upon which this appli 
cation is resisted, amounts to this ; that, if a foreign state invests 
money in this country, and afterwards chooses to make any 
alteration in their Government, that fund is thereby * trans- [♦ 354] 

(\) This fund was the subject of a former application. See The City of Berne 
tn &ffitxrland v. The Bank of England, ante, vol. ix. 347. 
(2) t^fe, Barday v. Ruiidl, vol. iii. 424. 
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ferred to the Government of this country. Is this property derelict : 
or what gives the Crown any interest ? 

The Lord Chancellor [Eldon]. — There is a great distinction 
between the Maryland Case and this. That was a case, in which 
the old Government existed under the King's Charter ; and a change 
took place by a Revolution ; and, though the new Government was 
acknowledged by the Government of this country, yet this Court 
held, and properly, in my opinion, that the property, which belonged 
to a corporation, existing under the King's Charter, was not trans- 
ferred to a body, which did not exist under his authority ; and there- 
fore the fund, being in this country, was to be considered as bona 
vacantia in this country, belonging to the Crown. The question as 
Jo the property of a foreign country, not created under the authority 
of the King, transferred in consequence of a change by any circum- 
stances to a succeeding Government, is perfectly distinct. Another, 
and a very considerable, question is, whether, if that subsequent Gov- 
ernment was never acknowledged by the Government of this coun- 
try, the Municipal Courts, merely administering the Law of this coun- 
try, can act upon it. Some perplexity arises from what we know and 
what we can only know judicially. I cannot affect to be igporant of 
the fact, that the Revolutions in Switzerland have not been recog- 
nized by the Government of this country : but as a Judge I cannot 
take notice of that. While that fact however, which will make a 
vast difference in the decision, is in doubt, the question is, whether 
money, actually received, before this bill was filed, is to be called 
back in this CjDurt ; all the parties, having an interest in the possible 
disposition of this money according to law not being before the 

Court. 
[^355] * It is said, first, these persons have not the right them- 

selves. In point of law they have the right against all the 
world except the persons entitled. It is next said, they admit 
themselves to be trustees for some person. That is nothing to the 
Plaintiffs, if the Defendants are not trustees for them. It is then 
said, they can be trustees for no one else. Suppose, it could be put 
by analogy upon the point in Burgess v. fVheate (1) : claiming for 
their own benefit, it is of no consequence, that they were originally 
trustees. Then, taking them only as agents, for instance by a Power 
of Attorney : if they receive the money, as still authorized, it is not 
duly received ; but it does not therefore follow, that they will remain 
trustees or agents for the persons, succeeding those, who gave them 
authority. The question is, whether they do not retain -them for 
themselves, or for the persons, succeeding those, who gave them au- 
thority ; or, whether they are trustees for the Government of this 
country. Until therefore the Plaintiffs prove, that they are entitled, 
it would be too strong to take out of the hands of these Defendants 
money received, before any bill was filed : at least, until other par* 
ties are made : so that I may be sure, all persons are before the 

(1) 1 Black. laS. 
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Court, among whom there will be found some one, who is entitled. 
You may make the motion again, making the Attorney General a 
party, if you please. 

Sjsk, ofrfe, note 2 to Barday v. RuueUy 3 V. 424. 



ABELL V. SCREECH. 

[1804, Dec. 14 ; 1805, Jait. 23.] 

Costs of provinfi^ a debt before the Master under the usual decree upon a credi- 
tot's Bill not ulowed (a). 

Upon a bill by creditors, on behalf of themselves and others, 
against the administratrix, after the usual decree, a mo- 
tion was made by a creditor, that * it may be referred to [* 356] 
the Master to tax his costs, incurred in proving a sum of 
4272. 3$. 9d. reported due to him from the estate of the intestate ; 
and that what may be reported due on account of those costs may 
be paid to him out of 1614/. Ids. Id. cash in the name of the Ac- 
countant General in trust in the cause. This motion had been 
made some time before, when the Lord Chancellor thought it rea- 
sonable ; but, having doubt as to the practice, directed a search for 
precedents. 

Mr. Thomson, in support of the Motion. — If this application can- 
not be complied with, a creditor may be put to an expense, greater 
than the amount of his debt ; and in consequence of the decree he 
cannot assert his right elsewhere ; but he must come in before the 
Master. Two instances have been found : Lord Orwell v. Lord 
HinchinbrooTce (1), which afterwards assumed the title of Vernon v. 
Montague ; and a late case, at the Rolls : Skeene v. Pep- 
per (2). Those cases were upon the bills * of creditors ; [*357] 
like this : in the latter certainly the point was not sug- 
gested to the Master of the Rolls ; and it passed without obser- 
vation. 



(a) 2 Smith, Ch. Pr. (Am. ed.) 3(^3 ; 2 Madd. Ch. Pr. (4th Am. ed.) 565. 

(1) Lord Oncell v. Lord Hxnddrdirookt : Vernon v, Montague: in Chancery, 
88th of March, 1776 ; Reg. Book, 1775, fol. 252. 

Mr, Madocks moved on behalf of several creditors, by name ; stating the De- 
cree ; and that the said creditors had proved their debts before the Master ; and 
had been at a considerable expense therein ; and praying, that the Master may tax 
the costs of the said creditors in proving their debts. The canse arose upon the 
Will of the Earl of Halifax ; devising an estate for payment of debts ; and giving 
other property to supply the deficiency. The usual decree was made for creditors 
to come in, and advertisements, d^c. 

The Order directed the Master to tax the costs of all the creditors, who have 
come before him, and proved their debts. 

(2) ISietne v. Pqtper: at the Rolls, 3d July, 1804. 

Toe Order directed, that the Muter should tax the subsequent costs of all par- 
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The Lord Chancellor [Eldon]. — ^The diflSiculty upcm the pre- 
cedent in 1776 is, that if any creditors are^^to be allowed their costs, 
it must of necessity follow, that all should be allowed their costs. 
That case arose upon the distribution of a great nobleman's estate ; 
and, I believe, some feelings of generosity prevailed in that instance. 
Upon what ground can it be done in one case, unless there is some 
special direction in the Will or Deed, creating the trust ? If a cred- 
itor takes out administration, in order to support the suit, that the 
suit of the creditors might go on, I have known it allowed in that 
instance : but that is not as creditor. I will speak to the Master of 
the Rolls upon it. 

1805. Jan, 23d. The motion was again made on the 1st day of 
Hilary Term ; when the Master of the Rolls was present with the 
Lord Chancellor. No other precedent was produced : but, in sup- 
port of the motion it was pressed, that though in the common case of a 
creditor, called upon by a decree to come in, and prove his debt, 
the expense was trifling, a case might occur, and this was an in- 
stance, in which the creditor might be put to costs greater than the 
amount of his debt ; and he cannot proceed at Law ; where he 

would get his costs. 
[*358] *The Lord Chancellor [Eldon]. — ^The leaning of 

the Court now is to give the Plaintiff his costs, as far as 
they can ; provided there are assets. But the general proposition 
is, that an executor does not pay costs, rather than that he does. 
That was much discussed in the Court of Common Pleas in the year 
1789 or 1790. When this motion was first made, it struck me as 
of great consequence and much novelty ; for the course of the Court 
in the administration of assets is to compel all creditors to 'come be- 
fore it ; and the executor could not be safe, unless this Court would 
prevent their proceeding at Law. This is an application, not for 
costs according to the ordinary course of the Court, but upon this 
ground ; that there has been more than usual difficulty in proving 
the debt in the Master's office. It struck me, that, if this applica- 
tion is to be sustained upon that ground, it must be very familiar ; 
and, if not authorised by precedent, the Court would be called upon 
in most cases to determine, whether there is not so much difficulty 
in establishing the debt of each particular creditor, that it would be 
fit to distinguish his case ; and to lay down one rule for one class of 
creditors and a different rule for another class. The cases that have 
been produced are only one, in 1776, that has not been followed ; and 
another, lately ; in which the point was not particularly discusised. 
I could not induce myself, without the sanction of the Master of the 

— I — ■ — 

ties to this suit, and declared, that the creditors of the testator are to be at liberty 
to go in before the Master, and prove their costs, if any, of the several actions at 
Law, brought by them to obtain payment of their debts, and their costs in this 
cause ; and it was ordered, that the parties' costs, already taxed, and the said sub- 
sequent costs, when taxed, be paid out of the sum of 6702. cash, in the Accountant 
General's name, iiuc. 
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Rolls, to establish this practice ; and the inclination of my opinion 
is, that it is too dangerous. 

The Master of the Rolls [Sir William Grant]. — Every 
creditor, coming in before the Master, incurs some expense : yet it 
is admitted not to be of course, but, that a special application to the 
Cqurt is necessary to warrant the Master to tax the costs 
of the creditor ; * and therefore the degree of expense will [* 359] 
come into discussion in each case. In that there would 
be much inconvenience, and a great deal of difficulty; which 
ought to be very well considered, before such an application is 
granted. 

No Order was made (1). 



Trs principtal case was cited, and a decision conforming to its authority was 
made, in fFaikin$ v. MauUj Jacob's Rep. 107. Bat it seems tfant under special 
circumstances, a creditor may be allowed his costs of going in to prove his debt 
before the Master: Honey v. Harvey, 6 Mad. 91 ; fTaUe v. ffotfe, 6 Mad. 110. 



BUTT, Ex parte. . 

[1805, Jan. 25.] 

Bankruft's Certificate void, if obtained by money, thougli without his privity. 
Whether affidavits to stay a bankrupt's certificate, filed af^r the Petition presented, 

must be confined to replying to new matter introduced by the Bankrupt, 

Qtuere. 

The prayer of this petition was to stay a bankrupt's certificate 
upon the objection, that it was obtained by giving money to particu- 
lar creditors. 

Mr. Johnson, in support of the petition, proposed to read farther 
afRdavits, filed, since the petition was presented. 

Mr. Romilly, for the bankrupt, objected to the reading those affi- 
davits ; insisting upon the rule, established by Lord Rosslyn, that 
affidavits to stay a certificate must all be filed, when the petition 
is presented ; and that the only qualification of that rule can be by 
admitting affidavits in reply to something, introduced by the bank- 
rupt. 

The Lord Chancellor [Eldon]. — ^Lord Thurlow left this Court 
with a strong inclination to struggle against certificates. Lord Ross- 
lyn thought otherwise : and gave them with great facility. But, I 

(1) The 6th Resolution, Maxwell v. WettenhaU, 2 P. Will. 27, that a creditor, or 
legatee, coming in before the Master, and not a party in the cause, shall have liis 
costs, was not noticed. See Beames on Costs, 18, 79 ; GoaU v. Dryer, 3 Bro. 
C. C. 23 ; Harveit v. HarvetL Waite v. fTaite, 6 Madd. 91, 110 ; fVatkins v. Maule, 
I Joe. 105. 
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' know, afterwards out of Court his Lordship thought that wrong, 
and that he should examine more into the conduct of the bankrupt 
than had been his habit. I doubt, whether the rule ought 
[*360] to be laid down in such terms *as to preclude all farther 
information than was given in the first instance, even with 
the qualification now admitted (1). But, rejecting these afiidayits, 
and allowing this certificate, I should not help the bankrupt ; for, if 
he sought before' a Judge to be discharged, the affidavits, on which 
be relies, would not be held a ground of discharge. On the other 
hand, I feel it very difficult upon attention to any principle, that has 
furnished this rule, to support the doctrine, that a bankrupt is not to 
have his certificate, if, though he would abhor such means of pro- 
curing it, some too active friend has advanced a sum of money, to 
obtain it: in a case perhaps, where he might have obtained it 
honestly by other means. But in such a case the Law is clear, (and 
I lament, that it is so), that the certificate is good for nothing, if money 
has been given to obtain it, though without the privity of the bank- 
rupt (2). 

The hardship of the rule, that a bankrapt^s certificate will be avoided, if it sub- 
sequently appear that the money was ^iven to any«creditor to induce him to si^ 
it, althougrh the bankrupt was in no degree privy to the transaction, was a^rtun 
adverted to in Ex parte HaU, 17 Ves. 63. The 125th section of the statute 6 Geo. 
IV. c. 16, makes all contracts and securities given to induce creditors to sign a 
bankrupt's certificate void. 

(1) JEIr parte Bowes^ post^ vol. xi. 540 ; and see the General Order, 16th Nov. 
1805, permitting affidavits in reply, poit^ xi. 542; £x parte The Bank of Scotland, 
I Ves. & Bea. 5; 1 Rose, 375. The General Order is also in 2 Cooke's Bank. 
Law, 273, 8th edit 

(2) 1 Cooke's Bank. Law, 465, 5th edit ; 8th edit by Mr. Roots, 468; Ex parte 
Hcdl, post, vol. xvii. 62. 
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RIDER t;. KIDDER. 
[1805, Jan. SJ5.] 

Purchase in the name of another, not a child or wife, a trust for the person 

advancing^ the money (a) ; unless the presumption from that circumstance is 

repelled by evidence. 
Under a covenant upon marriage by the husband with the trustees, in case his 

wife should survive him, to pay her a sum of money, she is a creditor within 

the statute against fraudulent conveyances, 13 Eliz. c. 5. 

(a) 3 Sugden, Vendors and Purch. (6th Am. ed.) ch. 20, $ 2, p. [256], 173, d 8eq. 
This species of trust is expressly excepted out of the Statute of Frauds, ib. 

To the point that if lanos are purchased and paid for by one person, and a con- 
veyance is taken in the name of another, a trust results in favor of the person pay- 
ing the purchase-money, see JVeireU v. Morgan^ 2 Har. 225 ; Bank of Uniied 
SlaUs v. Carrington, 7 Leigh, 566; Hendergan v. //oite, 1 Dev. & Bat 149; 
M*Guire v. AVCwfenj 4 Desauss. 491 ; Perry v. Head^ 1 A. K. Marsh. 47 ; Boyd 
V. M'Lean, 1 John. Ch. 582 ; BoUford v. Burr, 2 John. Ch. 405 ; SUere v. Siecrt, 

5 John. Ch. 1 ; Powell v. Monson, ifc. Manuf. Co. 3 Mason, 362, 363 ; Dorseu v. 
Clarke^ 4 Harr. & John. 55] ; Hall v. Sprigg, 7 Martin, 243 ; Jackman v. jRtitg- 
land, 4 Watts & Serg. 149; 4 Kent, (5th ed.) 305, 306; Jackaon v. JIfoore, 

6 Cowen, 706 ; Methodigt Episeoptd Church v. Jaques, 1 John. Ch. 450 ; DenUm v. 
JITKensie, 1 Desauss. 289 ; Kisler v. Kisler, 2 Watts, 324 ; Scoby v. Blanehard, 
3 N. Hamp. 170 ; Dean v. Dean, 6 Conn. 288; Owings v. Owings, 1 Gill & John. 
484 ; Starr v. Starr, 1 Ham. 328 ; 3 Phil. Ev. (Cowen & Hill's ed. 1839), 1488, 
and numerous cases there cited ; 2 Story, Eq. Jur. § 1201, and notes ; Letcher v. 
Letcher, 4 J. J. Marsh. 592 ; Elliott v. Armstrong, 2 Blackf. 198 ; Doyle v. Sleeper, 
1 Dana, 536; Buck v. Pike, 2 Fairf. 9; DeciUiy v. Murphey, 3 A. K. Marsh. 
477; Swed y. JaeotkB, 6 Paige, 355; Jeniaon v. Graves, 2 Blackf. 440; Blair v. 
Bass, 4 Blackf. 540 ; Piatt v. OHver, 2 McLean, 267. 

In Pennsylvania a purchase with trust money in whole or in part cives to the 
owner of the money a proportional interest in the land. ISsler v. Kiner, 2 Watts, 
324. 

Where there is a resulting trust under a conveyance, it must arise at the time 
of the execution of the deed. Rogers v. Murray, 3 Paige, 390. The trust can- 
not arise from subsequent payments. Buck v. Pike, 2 Fairf. 9 ; Steere v. iSlteere, 

5 John. Ch. 1 ; Botsford v. Burr, 2 John. Ch. 409 ; Hoxie v. Carr, 1 Sumner, 
188 ; Seward v. Jackson, 8 Cowen, 406 ; 4 Kent, (5th ed.) 305, 306. 

The Statute of Frauds requires all declarations of trust in land to be proved by 
written evidence ; but those trusts that arise by a mere operation of law, are ex- 
cepted out of the statute, and may be proved by parol evidence. Elliott v. Arm- 
strong, 2 Blackf. 198 ; Poicell v. Monson, ifc. Manuf. Co. 3 Mason. 347 ; Stark v. 
Cannady, 3 Lilt 399; M Quire v. MGoicen, 4 Desauss. 486; Pugh v. Bell, 
1 J. J. Marsh. 403 ; Pritchard v. Broton, 4 N. Hamp. 397 ; Page v. Page, 
8 N. Hamp. 187 ; 3 Sugden, Vend. & Purch. (6th Am. ed.) ch. 20, § 2, p. 174, 
[256], and notes ; Goodwin v. Hubbard, 15 Mass. (Rand's ed.) 209, and note (a). 
In Massachusetts, there are dicta of the Court showing a strong inclination 
against the admission of parol evidence to prove a resulting trust in such cases. 
Storer v. Batson, 8 Mass. 442, 443 ; M>Hhampton Bank v. fHiUing, 12 Mass. 108, 
109 ; Jenney v. ^Iden, 12 Mass. 375 ; Smith v. Lane, 3 Pick. 205 ; Goodwin v. 
Hubbard, 15 Mass. 218; Runey v. Edmands, 15 Mass. 294; Black v. Black, 
234. Under the provisions of the New York Revised Statutes, when real estate 
is purchased with the money of one man in the name of another, with the consent 
of the former, there is no resulting trust to the owner of the money. JSTorton v. 
SUme, 8 Paige, 222 ; Freeman v. KeUy, 1 Hoff. 90. As to the effect of fraud in 
an agent to buy land with the money of his principal, taking the deed in his own 
name, see 2 Story, Eq. Jur. § 1201a ; Swed v. Jacocks, 6 Paige, 355 ; Pilsbury v. 
PUsbnry, 17 Maine, 107 ; Perkins v. Hayes, 1 Cooke, 166 ; Lees v. MUall, 1 Russ. 

6 Mv.*53; BoUford v. Burr, 2 John. Ch. 40J); 3 Sugden, Vend. & Purch. (6th 
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As to the jarisdiction over Stock in favor of creditORi, QtMBre (a). 

'Whether Uie Court has gone farther than to restrain enforcing a security pro turpi 

causa, and has taken the property out of possession of the party, except as to 

creditors, QuoEre(6), [p. 366.] 

Bt indentures of settlement, previous to the marriage of John 
Rider and Catharine Gray, dated the 7th of August, 1769, John 
Rider covenanted' with the trustees, in case Catharine Gray should 
survive him, within 12 months next after his decease to pay her 
3000/., with 4 per cent, interest for her own use : and, in 
[*361] case there should be any issue, to pay to the '"'trustees 
within the time aforesaid 2000Z. with the same interest, 
upon trust to place it out at interest, and pay the interest to 
Catharine Gray for life ; and after her decease as to the principal in 
trust for the child or children of the marriage. 

John Rider in 1797 purchased the sum of 2000Z. consolidated 3 
per cent. Annuities by his general agents ; and gave them a Letter 
of Attorney to receive the dividends, having transferred the Stock 
into the joint names of himself and Anne Kidder ; with whom he 
had an improper intercourse ; and from that time to 1803 the divi- 
dends were paid by the agents to her ; Rider generally residing in 
the East Indies till his death. He left his wife surviving him and 
one child by her. 

The widow, having taken out administration to him, filed the 
bill against Anne Kidder ; praying, that the transfer of the Stock 
by Rider into the joint names of himself and the Defendant may* 
be declared to have been made in trust for himself: or otherwise, 
that it may be declared to have been voluntary and fraudulent as 
against bis creditors ; and that the Defendant may be decreed to 
transfer the fund to the Plaintiff as his legal personal representa- 
tive, &c. 

The Defendant by her answer stated, that Rider informed her, he 
had made the purchase in contemplation of leaving England ; 
meaning it to be a provision for her ; and that he thought it would 
be more secure in their joint names ; as it could not be sold or trans- 
ferror without his knowledge in his life ; and he requested her to 

Am. ed.) 180, 181. If a parent should purchase in the name of a son, the purchase 
would be deemed prima facie to be intended as an advancement, so as to rebat 
the presumption of a resulting trust for the parent. Sidmouth v. Sidmoulhj 
2 Beavan, 447; 2 Story, Eq. Jur. § 1202; Gkdaler v. Hewer, anU, 8 V. 195a, 
note (c); 3 Sugden, Vend. & Purch. (6th Am. ed.) 181, et seq. ; [262, 263], and 
notes. 

(a) See Dundas v. Duttna, ante, 1 V. 196, note lb). As to the rights of creditors 
in reference to choses in action, stock, &c. in the United States, see 2 Kent, 
(5th ed.) 443, 444, and notes. 

(6) "Even in casea of a prcRmium pudicUtB, the distinction hds been constantly 
maintained between bills for restraining the woman from enforcing the security 
given, and bills for compelling her to give up property already in Tier possession 
under the contract At least there is no case to be found, where the contrary doc- 
trine has been acted on, except where creditors were concerned. And in this 
respect the English law seems to have had a steady regard to the policy of the 
Roman jnrisprudence." 1 Story, Eq. Jur. § 299. 
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join in a Letter of Attorney to his agents to receive the dividends ; 
and she received the dividends always from that time. She denied, 
that she prevailed upon him to make the transfer ; that it was a 
trust for him ; &c. 

♦Mr. RtmiUy and Mr. Hart, for the Plaintiff.— It [*362] 
is admitted, that there was no consideration for the 
transfer of this Stock; which was a mere transfer into the 
joint names of the intestate and the Defendant; no instru- 
ment being executed. First, the Defendant must be considered a 
trustee for the personal representative : if not, then the transaction, 
as being voluntary, and intended to defeat creditors at his death, 
cannot stand. Where a man makes a purchase in the names of 
himself and another person, no consideration passing from that 
person, he ia prima facie a trustee for the purchaser : the purchase 
being made in the name of another, probably to answer some pur- 
pose of convenience. No reason for creating a joint-tenancy ap- 
pears. If he had filed a bill against her, calling for a transfer from 
their joint names into his own name, could she, having taken that 
transfer without consideration, have made any defence ? It must 
then be considered a trust. 

But, upon the other point, this case is under very peculiar cir- 
cumstances. At the time of this transfer it does not appear, that 
he owed any debt, except one, payable after his death ; and, as far 
as appears, this was all the property he had ; which under the effect of 
ihis transaction was to remain his during his life, and to become the 
property of another person upon his death. If the transfer had 
been made, not for a person under these circumstances, but for a 
wife, it would have been a fraudulent settlement: Taylor v. 
Jone9 (1) ; and it would be singular, if this Defendant can stand in 
a better situation than a wife. It is true, your . Lordship has ex- 
pressed doubt upon that case ; whether it comes withm the Statute 
of Elizabeth (SI) ; being a transfer of Stock, which credi- 
tors cannot take in execution. * But this is under different [* 363] 
circumstances : a man, not parting with the property dur- 
ing his life ; but, making a disposition, to take effect at his death, 
and so defeat his creditors. If therefore this is to be considered as 
intended for a provision for this Defendant, it is a provision for her 
in fraud of creditors. His object was to maintain that control 
over her during his life, which the policy of this Court reprobates. 
In Mortimer v. Davies, a late case at the Rolls, a man living in this 
way, but not married, purchased an annuity in the name of the woman, 
with whom he cohabited. It appeared, the purchase-money was 
his ; and no consideration passed from her. She insisted, that it 
was intended as a provision for her ; but was held to be a trustee. 

Mr, Richards and Mr. PhUlimore, for the Defendant.— This was 
a present to the Defendant ; given as a permanent provision for her. 
She received the dividends ; and his letters show, he treated it as 

(1) 2 Atk. 600. • 

(2) Stat 13 Eliz. c. 5. 
VOL. X. 17 
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her property. Under those circumstances it cannot be called back. 
Upon the other question, there is no equity in this case. It is pure* 
ly at law. To make the transaction void under the Statute of 
dueen Elizabeth there must be a creditor at the time. A subse- 
quent creditor cannot affect it ; though, if there is a prior creditor, 
capable of setting aside the transaction, subsequent creditors are let 
in ; as, being void as to one creditor, it is void throughout. The 
authorities tuive gone that length (1). At the time this transaction 
passed no action could have been Drought against Rider by any one : 
the only engagement he was under being the covenant entered into 
on his marriage ; depending on the contingencies, that his wife 
should survive him, and that there should be issue of the mar- 
riage. A contingent debt- was never considered within 
[* 364] * the Statute of Queen Elizabeth. If the Stock had been 
transferred into the name of the Defendant alone, there- 
fore it would have been good. If this is not a trust, this Court 
can no more give execution against stock than a Court of law : 
Dundas v. Dtttefis (2). It is true, this Court is said to act tit per- 
sonam : but that is only in cases of trust. This Court cannot order 
the identical property to be delivered up, or transferred, except on 
the ground of trust, giving an interest to the person demanding it. 
If the Defendant is only to be considered a debtor, the demand is 
the subject of an action. Upon what principle can a Court of Equity 
relieve under the Statute of Queen Elizabeth, where a Court of Law 
cannot ? • 

The letters of the intestate being offered in evidence by the De- 
fendant, the Plaintiff's Counsel objected to have them read. One 
of those letters stated his wish, that he could do more for her ; but 
expressed his satisfaction to know, that he leaves her independent 
Another letter spoke of her 60Z. a-year, as a permanent income, with 
reference to the Income Tax. 

The Lord Chancellor [Eldon]. — ^The trust arises by mere pre- 
sumption of law upon the advancement of the money. Then the 
letters may be read to rebut that presumption (3). But they amount 
to no proof of any thing. , 

Mr. jRoffitfiy, in reply. — The Defendant may be treated as a trus- 
tee, either by contract, or, as the transaction was fraudu- 
[*365] lent. The '"'intention must have been either, that she 
should have this property for herself, or that she should 
be a trustee for him. A joint interest could' not be intended ; for 
the property was not so dealt with : the Defendant receiving all the 
dividends. In cases of this sort the presumption is a trust for the 
person advancing the money ; and the only evidence against that is 
the circumstance, that his attorneys received the dividends ; and paid 

(1) See ante, Lush v. fftZfcifuon, vol. v. 384, and the references, by which the 
contniy is now settled, [387, note [b) ]. 

(2) wMe, vol. i. 196 ; STantes v. Corrodt, ix. 182. 

(3) George v. Howard, 7 ?h. 646. 
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them over to her. What could be the meaning of his joining his 
name with hers, but to keep a control over her ; that she should 
have it as long as he pleased. He could not mean to be a trustee 
for her ; as he was going to the East Indies. In Mortimer v. Davis 
there were no circumstances. Upon the dry point alone, that the 
Defendant cannot produce evidence of an intention to make a pro- 
vision for her, this Plaintiflf is entitled ; as her husband was. 

But, upon the other point, it is true, the trustees in the settlement 
are the legal creditors : not the Plaintiff. But she is beneficially 
entitled. Though there is no instance of a bill, filed upon this 
ground by a personal representative alone, without a creditor, that 
may be supported upon principle ; if the estate is insolvent. The 
Statute of Queen Elizabeth reaches a debt, depending upon a con- 
tingency, as much as a debt certain. Though this debt was not 
payable until twelve months after the death of the husband, leaving 
his wife surviving, yet it was a debt from the execution of the coven- 
ant. The Plaintiff puts the case, not as a settlement void at Law, 
but as a provision for a criminal and adulterous intercourse. The 
distinction between a recompense for past, and a provision for 
future, cohabitation, has never been made in the instance of a mar- 
ried man. 

•The Lord Chancellor [Eldon.] — Has there been [♦366] 
any case upon that distinction, where the Court finding 
the woman in actual possession of the property has upon that ground 
^ken it out of her hands ? The distinction upon the doctrine of 
pr€tmitm pudidta has prevailed in the case of restraining her from 
enforcing a security. But I doubt, whether there is any instance of 
taking the property out of her hands, excepts as to creditors. 

For the Plaintiff. — ^There is no case, I believe, except as to re- 
straining her from enforcing a security in her hands. The material 
circumstance is, that this property was not to come absolutely under 
her control until after his death ; as it cannot be made out, that he 
was originally intended to be a trustee for her. 

The Lord Chancellor [Eldon]. — ^It is said, first, this is a trust : 
if not, secondly, that the transaction is fraudulent against creditors ; 
and that the objection upon the fraud is competent to the personal 
representative, as such : supposing the estate is insolvent. Upon 
the first point, I suspect, there is something of the nature of trust in 
the transaction : to what extent it is difficult to say without some 
&rther inquiry. If the case at the Rolls was purely this ; that A. 
bought an annuity in the name of B., A. paying for it, and B. had 
no proof, that it was meant as a provision for her, in this Court the 
fact of the advancement of the purchase-money, as between these 
persons, standing in no relation to each other, that would meet the 
presumption, raises a trust in the person, vested with the interest, 
for the benefit of the person, who paid the money. This 
* doctrine admits some exceptions, that were very fully [* 367] 
discussed in the Court of Exchequer, in the case of a copy- 
hold estate in the West of England ; which was bought for succes- 
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nve lives. The habit was to insert as feoffees the children of the 
purchaser. It was settled in that case^ that prima facie the relatiom 
will gi?e the child an interest ; and perhaps that would prevail also 
in favor of a wife (1). But the case of a child was distinguished 
from that of a stranger ; in which there is not that natural affection, 
that would beat down the presumption, arising from the advance of 
the money (2). 

If therefore this case depended upon the mere naked circumstance 
of the purchase of stock in both their names, and he had died imme- 
diately, without any dealing or transaction upon it, I should have 
thought, the Defendant would have been a trustee for his personal 
representative ; as she would have been for himself. But the pre- 
sumption may undoubtedly be met by circumstances of enjoyment ; 
tending to show, that, which prima facie is a trust, was intended as 
a gift ; and, then the circumstances and the weight of each are to 
be examined. This case is under very peculiar circumstances. 
What would have been said upon the question of trust, if this lady 
had died first, and left a personal representative ? If it was an ab- 
solute trust for her, it would make no difference as to the equitable 
interest, which survived. If therefore there was a trust for her from 
the beginning, they must contend, not that she took by mere survi- 
vorship, which is only as to the l^gal interest, but that, whether she 
survived or not, she took the whole equitable interest. Are the cir- 
cumstances of this case suflSicient to meet the prima facie presump- 
tion ? Unquestionably they are not ; even as they now stand ; litde 
explained as they are; though- certainly capable of explanation. 
It is clear, Rider, purchasing this fund in the names 
[* 368] * both of himself and the Defendant, might by revoking at 
any time the Power of Attorney have prevented her from 
receiving the dividends ; and* if she had filed a bill, to compel him to 
execute a Power of Attorney, suggesting that he was a trustee, and 
attempting to prove it by the receipt of the dividends, the question 
would have been, why was the joint Power of Attorney, given to his 
bankers; and in what manner has she been permitted to receive the 
whole dividends ; and very slight explanation would have proved, 
whether it was a gift from him from time to time, as long as the 
Power should be permitted to remain ; or whether her receipt of the 
dividends flowed from an equitable interest she was to have ab 
origine. So upon such a bill after her death, if she had died, leav- 
ing him surviving, it would have been competent to him to show by 
evidence, upon what footing she received the dividends. Upon the 
evidence, the utmost intended was to secure to her an income ; and, 
if that only was intended, it by no means destroys the existence of 
trust ; for if the intention was to give her an estate for life, not de- 

(1) Lorivier v. Lorimer : in Chancery, 11th Nov. 182S2. Stxxsk, purchased by a 
man in the names of himself and his wife, was on his death hela by the Vice 
Chancellor to go to her as the survivor : hss. Mr. Beames ; who was Counsel 
against the wife. 

(2) See the note, jxuij vol. xv. 50, Finch v. FindL 
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pending upon his will, still the capital would be his. It might turn 
out upon inquiry, that she had enjoyed the income from it in this 
sense ; that it was nothing more than income of his gift from time to 
time ; as being revocable under the Power of Attorney ; and the 
manner, in which the banker's accounts were kept, may prove that. 
It will be proper therefore to direct inquiries as to all the circum- 
stances. 

The second question is very material and difficult ; and it is very 
important to have it well settled. It is clear, Stock cannot be 
attached in the life of the party (a). Such was the language of 
Lord Thurlow in Dundas v. Dutem ; and also in the case of Sir 
Alexander Leith ; where a bill was filed to try whether 
this Court would *give execution in aid of the infirmity [*369] 
of the law ; and it was held, there was no jurisdiction. 
Yet it is clear, under the bankrupt law stock is got at, and in the 
administration of assets. I do not know, how they get at it at law. 
In this Court they get at it by circuity of reasoning. The Acts of 
Parliament, creating Stock, contain express clauses, declaring, that 
Stock cannot be bequeathed, as Stock, except by a Will, attested by 
two witnesses. I argued twenty years ago, before Lord Thurlow, 
where there was a Will, attempting to dispose of Stock, that it could 
not amount to a specific legacy ; the Statute requiring that attesta- 
tion. Lord Thurlow had considerable difficulty upon that ; which 
had a semblance of argument, aiming at the destruction of the prac- 
tical doctrine of this Court. But, the acts«having given the Stock 
to the executor, in case there should be no such disposition by 
Will, he held, that it could not pass by virtue of the Will ; but it 
would pass by virtue of the Statute ; and also, that what the execu- 
tor took as executor must be dealt with in his hands as any other 
property in his hands. Of course it would be assets for general 
debts and legacies ; and, though the Stock, as Stock, would not pass 
under a Will without the attestation required by the act, yet a Will, 
without any witness, would be a direction, how the executor was to 
deal with the Stock : which he took, not by the Will, but in default 
of a Will, attested according to the directions of the Act ; and it is a 
singular doctrine. The question is very nice and difficult. In 
Tayhr v. Jonei the Master of the Rolls got at it : but he got at it 
through a doctrine, which, as reported, it is very difficult to main- 
tain ; and which seems to have surprised Lord Thurlow very much 
in Dundas v. Dutens. If therefore the decision was to turn upon 
the latter doctrine, I should wish to look at those authorities ; but I 
think, the former view of the case will decide it. 



(a) See 2 Kent, (5th ed.) 443, 444, and notes, for the law of the United States 
on tnis point 

In order to make a voluntaiy conveyance void as to creditors either existing or 
subsequent, it is indispensable, that it should transfer property, which would be 
liable to be taken in execution for the payment of debts. 1 Story, Eq. Jnr. § 966, 
§367. 
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My opinion is, the PlaintifT would be a creditor under a marriage • 
settlement, that a fraudulent conveyance would not affect. 

Inquiries were directed as to all the circumstances, under which 
the purchase of the Stock was made, and the dividends received ; 
whether the deceased died indebted ; and whether be left any and 
what other personal estate (1). 

[This note refers also to 12 Ves. 202, and 13 Ves. 123.1 

1. Prima faekf although the conveyance of a porchasea estate has been taken 
in the name of a stranger, a trust in the purchased premises results for the benefit 
of the party who advanced the purchase-money. Where, indeed, a conveyance 
has been taken in the name of a child of the purchaser, the prima facie presump- 
tion is, that the purchase was made as an advancement for such child ; but either 
of these presumptions may be rebutted by evidence of a contrary intent: see, ante, 
^te 2 to Graham v. Graham^ 6 V. 239, and the note to GlaxaUr v. Htwtr^ 8 V. 
195. The policy of the Ship Register Acts excludes all tnists created by acts of 
the parties, and consequently the presumption which would arise, in other cases, 
from the payment of money on a purchase taken in the name of another: Ex parte 
HoughUmy 17 Ves. 251. 

2. A Court of Equity never issues execution against '* stock," eo noimne, when 
there is no litn upon such stock ; though, in certam cases, the same effect may be 
attained circuitously : see note 2 to Jhindaa v. Dvitna^ 1 V. 196. 

3. As to the equitable doctrine with respect to securities given as a recompense 
for past, or a provision for future, illicit cohabitation, see note 2 to Franco v. Bol- 
ton, 3 V. 368. 

4. The necessity of transposing two words of one of the sentences ascribed to 
Lord Eldon, in the report of the principal case, has been noticed by Mr. Roper, 
in voL 1, p. 314, of his valuable Treat on Hush, and Wife ; it is obvious, indeed, 
his lordship must have declared his opinion to be, that " the plaintiff would be a 
creditor under a marriage settlement, which would affect a fraudulent convey- 
ance ;" not ** which a fraudulent conveyance would affect** 

5. As to the cases in which personal service of an order, or other process, may 

be dispensed with, see the note to Jackson v. , 2 V. 417; note'l to PuUe- 

ney V. Shdtonj 5 V. 147; and the note to EUison v. Pidsering, 8 V. 319. 

6. The statute of 36 Oeo. III. c 90, has been repealed, but only for the purpose 
of being embodied in the act of 6 Geo. IV. c. 74, for consolidating and amending 
the laws relating to transfers of funds and stock vested in trustees, who cannot 
be compelled, or who refuse, to act: see the 6th section of the statute, as applica- 
ble to the principal case. 

(1) The Stock was afterwards ordered to be transferred. Pott, Rider v. Kidder, ' 
vdLzii. 202; xiiL 123. 
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REID V. SHER60LD. 

[1805, Feb. 1.] 

* Air express estate for life, with a Power to dispoee by Will, does not give the 
absDlute interest, so as to preclude the necessity of executing the Power (a). 
An execution by WUl revoked by a subsequent conveyance upon a sale by the 
tenant for life, having obtained the legal estate (6) ; and that not being an exe- 
cution within the intent of the Power, the estate passed under a general resid- 
uary devise against the purchaser (c). 

John Gale, being sei^ of copyhold estates, to him and his heirs, 
according to the custom' of the Manor of Isleworth, by his Will, 
dated the 4th of May, 1767, gave and bequeathed the said estates, 
with household furniture and other articles, to Samuel Bamesley and 
William Hargrave, and to the survivor of them, and to the executors 
or administrators of such survivor; in trust for the sole use and 
benefit of his niece Henrietta Maria, the wife of Henry Stables, for 
and during the term of her natural life ; and, that Barnesley and 
Hargrave, or the survivor, his executors, &.c. do pay to his said niece 
for her own use notwithstanding her coverture all the rents, issues, 
and profits, arising from the aforesaid premises, or suffer her to 
receive all such rents, arising or to rise ; and after the decease of his 
said niece he gave all the aforesaid premises, household goods, &c. 
to Barnesley and Hargrave, or the survivor &.c. in trust for the sole 
use and benefit of Mary Gale Stables, daughter of his said 
niece, and for her * maintenance ; and when she should [*371] 
arrive at the age of twenty-one years, or immediately after 
the death of her mother, his Will was, that Barnesley and Hargrave, 
or the survivor, &.c. do assign, transfer and surrender, all the afore- 
said premises, and pay all the money they may happen to have in 
their hands, to Mary Gale Stables ; but, if she should happen to die, 
before she should attain to the age of twenty-one years, his Will was, 
and h6 thereby gave all the aforesaid premises unto such person or 
persons, and in such proportions as his said niece by her last Will 
and Testament, by her duly executed, should give and dispose 
thereof. But, if his said niece should choose to have the aforesaid 
premises and household goods sold, he gave full power to Barnsley 
and Hargrave, with her consent, to sell and surrender ; and all the 
money arising from such sale to put out in Government or other 
securities in the name of them or the survivor, and pay to his said 
niece for her own use all the interest arising or to arise therefrom 
for her own separate use, for and during her natural life ; and after her 

(a) 4 Kent, (5th ed.) 319, 535, 536 ; Sugden, Powers, (4th Lbnd. ed.) 102, 103; 
Mmnodi v. HorUm, anUy 7 V. 391a. 

(h) As to the revocations of a devise by a sale of the estate devised, see Har- 
mood v. Oglander, anity 8 V. 128, note (a\ and cases cited. See Sugden, Powers, 
(4tii Lond. ed.) 330. 

(c) 1 Stoiy, £q. Jur. § 173; Sugden, Powers, (4th Lond. ed.) 219, 373, 373; 
9 Story, Eq. Jur. § 1393 ; Biviham v. SmiSu 1 Cheve*B Eq. Rep. (S. C.) 33. 
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decease his will was, that all the aforesaid money in Government • 
Securities or otherwise be continued in the name of Bamesley and 
Hargrave, or the survivor of them, until her daughter Mary Gale 
Stables arrives at the age of twenty-one ; and then after the death 
of her said mother do pay unto Mary Gale Stables, and transfer all 
such Stock or Securities and all money in their hands, in the same 
manner as if the estate had not been sold; and, in order that 
Henrietta Maria Stables may have a comfortable maintenance he 
gave Barnesley and Hargrave 20Z. a year, to be paid them by his 
executor, but for the sole use of his said niece for and during her 
natural life ; out of any part of his perso^l or freehold estate ; and 
her receipt to be a sufficiebt discharge. 

The testator also gave and bequeathed to Bamesley and Har- 
grave 400Z. Stock in the 3 1-2 per cent. Annuities 
[* 372] * 1758, but for the sole use and benefit of Mary Gale 
Stables : but the interest or dividends to be from time to 
time paid by the trustees to his said niece, until her daughter arrives 
at the age of twenty-one years ; then his will was, that the trustees 
do transfer unto Mary Gale Stables,' if living, the said 400/. Stock : 
but, if she happen to die, before she arrives at the age of twenty- 
one years, that the interest be paid to his said niece during her nat- 
ural life ; and after her decease he gave the said 400/. Stock unto 
such person or persons as his said niece by her last Will and Testa- 
ment by her duly executed shall give and dispose thereof: and for 
want of such Will he gave the aforesaid 400/. Stock to his executor 
after named. He gave to his nephew William Gale his gold watch 
and seal ; and gave several other legacies. All the rest and residue 
of his estate real and personal, of what nature or kind soever, he 
gave and bequeathed to his said nephew William Gale ; appointing 
him sole executor. 

After the death of the testator Mary Gale Stables died under the 
age of twenty-one in the life of her mother. In 1769, Hargrave 
was admitted tenant ; Barnesley attending, and declining to act in 
the trust. By surrender, dated the 7th of May, 1781 , taking notice, 
that Mary Gale Stables had died under the age of twenty-one with- ^ 
out issue, Hargrave by the direction and appointment of Henrietta 
Maria Stables surrendered all the said copyhold estate to the use of 
Henrietta Maria Stables, her heirs and assigns ; and on the 11th of 
May she was admitted : and afterwards surrendered to the use of 
her Will. By her Will, dated the .12th of February, 1786, attested 
by three witnesses, reciting that by the Will of her imde she was 
entitled to copyhold estates and legacies, with power to dispose 
thereof by her Will, she gave and devised to Mary Spyers all her 
copyhold estate, devised to her by her uncle, and surren- 
[* 373] dered to the use of her * Will, as also all other her estates 
and effects ; and appointed her sole executrix. 
At a Court Baron, held on the 27th of April, 1791, the testatrix 
surrendered the copyhold premises to the use of Thomas Harben 
and his heirs ; and he was admitted ; and at the same Court Harben 
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surrendered the premises to the use of Henrietta Maria Stables to 
secure to her an annuity of 150/. during her life; which annuity 
was the consideration of the purchase by him from her. She died 
on the 25th of March, 1799. 

The bill was filed by the residuary devisee and l^atee of William 
Gale against persons claiming under Harben and under the devisee 
of Mrs. Stables and against a lessee ; the Plaintiff insisting, that the 
surrender to Harben by Henrietta Maria Stables was a revocation of 
her Will as to the copyhold estate ; and was void, except as to her 
life estate ; and she had no right to dispose after her decease other- 
wise than by Will. 

Mr. RomUly, for the Plaintiff. — ^In the event, that has happened, 
Mrs. Stables was entitled to this copyhold estate for life, with power 
to dispose of it by Will : and in default of execution of that power 
the estate would pass under the residuary devise. Her Will, if not 
revoked, would unquestionably have been a good execution of her 
power. But in 1791 she entered into an agreement to sell the es- 
tate in consideration of an annuity ; and she surrendered according- 
ly. Three questions are made by the Defendants: Ist, that Mrs. 
Stables took the absolute interest under the Will of her uncle : 2dly, 
if she took, not the absolute interest, but an estate for life only, with 
a power of appointment, that power was well executed by her Will ; 
and that was not revoked by the subsequent surrender: 
3dly, • that, if the surrender to Harben did not give him [♦ 374] 
the absolute interest, yet, being a purchaser for valuable 
consideration, he is entitled to the assistance of the Court ; and it is 
to be considered as if she had executed a Will in his favor. As to 
the first point, clearly upon the Will of Gale there is only an estate 
for life, with a power of appointment. There certainly are authori- 
ties that a devise of an estate, to be at the disposal of the devisee, 
gives the fee : but it has never been held, that, where a limited in- 
terest for life, with a power of disposition, has been given, the devi- 
see takes more than an estate for life, with a power. Among many 
cases it is not necessary to refer to more than one, 3 Leon. 71, and 
'4 Leon. 41 : a weaker case than this ; as the particular mode of 
executing the power was not prescribed (1). 

Upon the second point it will be contended, that the surrender 
had no validity ; and therefore was no revocation. It did pass the 
legal estate : but, independent of that, it is fully settled, that all 
conveyances, though not effectual as conveyances, if intended to 
have that effect, will produce a revocation ; as feoffment without 
livery, and bargain and sale without enrolment. The ground is, 
that the devisor has done what he conceived would be effectual to 
revoke his Will. 

Upon the third question, it must be contended, that the Court 
will supply a defect in the execution of a power for a purchaser, as 
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;i) See arUe, the note, vol. ii. 594 ; Holmes v. CoghUl, vii. 499, and the note 
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for a wife, creditors, dLc. Without disputing that, this is not to 
supply a defect in the execution, but ^o supply the want of execu- 
tion. This power was never executed ; for it was conceived, that 
Mrs. Stables was absolutely entitled. When the power has not 
been executed, the Court will not substitute an execution. A Will, 
with a covenant not to revoke it, would not have been a 
[* 375] good execution of this * power ; for it was to be executed 
by a revocable instrument : the intention of the testator 
pointing out the particular mode ; which is essential. If she had 
attempted it by a Will, with a covenant not to revoke, that would 
be an execution by deed : a power, which the testator did not intend 
she should have. 

Mr. Richards, Mr. Benyon^ and Mr. Maddock, for the Defendants, 
gave up the first question, made by the answers, that Mrs. Stables 
had the absolute interest, not merely an estate for life, with a pow- 
er ; and the Lord Chancellor said, the Defendant could not possibly 
maintain that point. 

Upon the second question, the Court does not look into the pre- 
cise manner, in which a power has been executed : provided the 
intention to execute appears ; and particularly in the case of a pur- 
chaser for valuable consideration the Court will only look at the 
substance. Mrs. Stables attempted to execute her power : but the 
execution was defective. The case supposed is, where there has 
been no attempt to execute. The Court will assist the attempt. If 
there is a power to grant leases by deed, and a contract for a lease 
has been made, even that has been considered an attempt to execute 
the power ; and the party to that^con tract has been considered, as a 
purchaser for valuable consideration, entitled to a lease, with all the 
covenants required by the power. That is nothing like an execution 
of the power ; but a mere declaration of intention : yet the remain- 
der-man is bound. 

The Lord Chancellor [Eldon]. — The question is, whether the 
intention is not express, that this power should not be executed by 
deed or contract. In order to prevent her disposition of 
[* 376] the estate * in her life he gives her the power to do it by 
Will, and not otherwise. The question is, whether I can 
treat this as a defective execution of a power, which it is clear upon 
the Will the testator never intended she should have. 

For the Defendanti. — If that point is against the Defendants, then 
upon all the circumstances there is no revocation of the Will; 
though, as a general proposition, a Will, disposing hi copyhold es- 
tate, will be revoked by a subsequent surrender. She had the legal 
estate for life, for her own benefit ; and the remainder, in trust, not 
for herself clearly, but for those, who should be entitled. Surren- 
dering to Harben she could convey only the estate for life, as a 
beneficial interest ; though her surrender passed the legal remainder 
certainly. The question then, which is new, is, whether, making a 
Will in execution of her power, and afterwards convejring the legal 
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remainder, she revoked that Will ; which could not possibly affect 
any interest she had. If a person, seised in fee, devises, and after- 
wards makes a conveyance, effectual, or not, as if by feoffment with- 
out livery, that certainly is a revocation. But, if the devisor, having 
an estate for life, with a distinct remainder in fee, devises the 
remainder, and afterwards conveys the estate for life only, that is no 
revocation of the devise, which is to operate on the remainder only. 
The estate he has at his death is the estate devised, notwithstanding 
the conveyance. Tf therefore this testatrix had not taken the re- 
mainder from the trustees, and had conveyed her estate for life, the 
devise of the remainder, expectant upon her estate for life, could 
not be affected. The conveyance, though affecting to pass the in- 
heritance, in truth passes only the estate for life; and therefore 
cannot operate as a revocation of a Will, which was to 
operate *only upon the remainder, expectant upon her [*377] 
estate for life. The argument upon the intention is done 
away by the late cases of revocation (1). The effect is produced 
by displacing the estate. As to the inheritance she was only a trus- 
tee, not for herself, or any one, claiming under her bounty, or taking 
from her by privity of interest ; but for the persons she should point 
out by the execution of the power as the objects of the testator's 
bounty. By the surrender she acquires no more than she had 
before ; and was afterwards as much a trustee as Hargrave, who 
surrendered. 

The residuary disposition is exclusive of the copyhold estate ; as 
to which there is no provision in defoult of appointment ; as there 
is with reference to the 400{. stock. At least the heir ought to be 
before the Court to maintain that point. 

Mr. Romilly, in reply, was stopped by the Court. 
The Lord Chancellor [Eldon]. — ^This in effect is a devise by 
Gale of these copyhold premises to the separate use of his niece. 
The variation of expression cannot raise a question, whether the 
legal estate was to~be in her or the trustees ; for the purpose of de- 
voting the rents and profits to her separate use would require it to 
be in them. The 20/. a-year also was to be for her separate use. 
The efiect of the Will is^ that, if both the trustees had accepted the 
trust, the copyhold estate would have passed to the sole and separate 
use of the niece for life ; with remainder in trust for her daughter 
absolutely, if she should attain the age of 21 ; and, if she should die 
under that age, her mother, surviving, would be tenant for 
life in equity of the * estate, with such an interest or au- [*378] 
thority as the law would give her to dispose of the inher- 
itance. He also intended to give a power, in the mode, in which it 
is expressed, in certain circumstances to sell : but that power is ex- 



(1) See ofile, Harmood v. OgUmder, vol. vi. 199; viiL 106, and the referencee 
in the notes, ii. 497 ; vi. 201. 
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pressly giT^ to the trastees, and to make sale with her consent A 
due execution of that power therefore required the sale to be made 
by them, authorised by her consent. As to the 4002. stock, the ulti- 
mate trust is for such person as his niece should by her Will appoint, 
if her daughter should die under the age of 21. There is this dif- 
ference ; that the daughter, attaining that age in the life of the 
mother, would take that absolutely : if she died under that age, in 
that event the personal property is expressly given to the mother for 
life ; with an interest or authority to dispose of it by Will. The last 
clause without any question gives every interest in the freehold and 
personal estate, which either is not expressly given before, or^ which 
by events, defeating express disposition, should happen not to be dis- 
posed of: and the single question upon that clause is, whether, re- 
gard being had to the context, he meant to dispose, in case his niece 
under the power should have made no disposition, or her daughter 
should not live to take the absolute interest in the copyhold estate, 
which in such ao event would not be disposed of, or in the money, 
arising from the sale ; and the Defendants can go no farther than an 
implication, that the testator did not intend the interest in the copy- 
hold estate ; as, supposing the case of default of appointment of the 
4007. stock, he expressly makes a disposition as to that. But, if that 
express disposition had not been made, that must have passed to the 
residuary legatee of necessity. The question is only, whether copy- 
hold estate is well described by the expression " real estate ; '' and 
there is no doubt, he meant to pass whatever interest was undisposed 

of in the copyhold estate. 
[* 379] ♦ The next point is, whether by the true effect of the Will, 

the niece's daughter dying under 21, the niece herself had 
a seisin to her and her heirs in equity, if not at law, in the copyhold 
estate. It is perfectly clear, upon the authorities, she had no such 
interest ; aifd, that, attending to the scope and object of the testator, 
such interest was not intended; and not intended for her own 
sake. It is well settled in the case, alluded to by Mr. Romilly, and 
many others, that, where there is an express limitation for life, with 
a power to dispose by Will, the interest is equivalent only to an es- 
tate for life ; and the power is to be executed, prima facie at least, 
by Will. If the party dies, the interest ceases with the life ; and no 
one can take by transmission of interest from that person ; though they 
might take by the power, if executed. In this case the meaning of 
the testator was this. He was providing anxiously in every part of 
his Will, that his niece should have the power of receiving the rents 
and profits from time to time for her separate use ; tying up her 
hands froqi indulging her inclination against herself. He studiously 
confines her power of giving the premises to a power of giving by 
Will, in its nature revocable in every period of life : the power ^ven 
in that way to protect her against her own act. This is the more 
strong, as. the bequest of the 20/. a-year and the dividends of the 
400Z. stock are expressly given for the niece for life ; and after her 
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death nothing was to take effect in her or any one but by her author- 
ity. She had nothing therefore in point of interest but for her life. 
In point of authority she might by her Will have made a disposition, 
to take efTcct after her death. 

It is then said, if the sale is not good, as a sale, it shall be taken 
to be, either something in the nature of a contract, with ref- 
erence to which a purchaser for * valuable consideration is [*380] 
to be aided ; or an attempt, an act done, in or towards the 
execution ; in respect of which this Court will aid him. I do not 
stay to determine, whether it appears, that she meant to execute the 
power, or, conceiving, and I am clearly of opinion, misconceiving, 
that she had the absolute interest to convey, she meant to convey 
that interest ; and that this surrender should not be any thing done 
in execution of her power to dispose by Will. The testator did not 
mean, that she should so execute her power. He intended, that she 
should give by Will, or not at all ; and it is impossible to hold, that 
the execution of an instrument, or deed, which, if it availed 
to any purpose, must avail to the destruction of that power the tes- 
tator meant to remain capable of execution to the moment of her 
death, can be considered in equity an attempt in or towards the ex- 
ecution of the power. That therefore will not do. 

The last question is, whether the Will is revoked ? She meant to 
give all she could in the copyhold estate. To prove, that she has 
not revoked that, the exact state of the title has been examined. 
With reference to that, the legal interest is given to two trustees. 
One would not accept the trust. He attended at the Court ; and 
refused to accept it ; and the other was admitted to the whole 
interest The effect of that is, that he was owner of the entire le- 
gal estate, in trust for the niece, for her separate use for life, for her 
daughter, surviving her, if she should attain 21 ; and if she died un- 
der that age, for the residuary devisee. The trustee afterwards sur- 
renders to her the whole he could by that surrender pass to her. 
The effect of that is, that she became entitled to the legal estate, 
upon the same trusts, after her death at least, for all the other per- 
sons ; as he was. Then she makes a Will ; observing, 
that she has an * interest and an authority; and stating [*381] 
her intention to be, that this estate after her death shall go 
by virtue of her power. Afterwards, having the whole legal estate, she 
surrenders the whole to the use of a person, who according to the 
meaning expressed is to take an interest, not only inconsistent with, 
but directly contrary to, the intention expressed. The question is, 
whether that is not an effectual instrument to denote an intention, 
that the Will shall not stand. Under the circumstances, I think, 
that surrender was a revocation. The consequence is, that the per- 
son, who has the legal estate, is a trustee for the person, who would 
have taken, if that Will had not been made. 

Upon the whole, therefore, this purchase, and the lease made 
under it, cannot stand. Another objection to the purchase is, that. 
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the consideration being an annuity, it was an Act, which could not 
either in Law or Equity be said to be within the intention of that 
power. 

1. Air irrevocable iDstrument is wanting in that quality which constitutes the 
yery essence of a testamentary disposition: see, onie, note 3 to MatthtwB ▼. W€tr' 
•ler, 4 V. 18a 

2. Where a power of sale requires that the sale should be with the consent of 
certain specified individuals, the fact of such consent and approbation having been 
given, ought to be evidenced in the manner pointed out by the creator of the 
power, or such power will not be considered as properly executed: Moriiock ▼. 
jBvikr^ 10 Ves. 308. And, as to the distinction between a right of enjoy mentybr 
lift^ with a power of appointment hy toiil^ and absolute property, see note 3 to 
&dl y. Vanfy, 1 V. 270. 
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BENNETT, Ex parte. 
[1805, Feb. 4, 11.] 

The Solicitor to a Commission of Bankruptcy cannot purchase under it either for 

himself or another (al 
A Commissioner of Bankruptcy cannot purchase under the Commission either for 

himself or another. 
Principle of the rule, upon which purchases by trustees of the trust property are 

set aside (6), [p. 385.] 
Not necessary, to undo a sale to a trustee of the trust property, to show, he has 

made an advantage (c), [p. 398.] 
Ground of the rule asfainst such purchases; unless the character of trustee is pre- 
viously shaken o^ [p. 393.1 
Instances in support of the Rule against purchases of trust property by the trustee, 

[p. 394.] 
The Rule against purchases of trust property by the trustee applies with more 

force to assignees in bankruptcy (d), [p. 395.] 

The object of this petition, by a bankrupt, was to have the Com- 
mission of Bankruptcy against him superseded, and a sale of his es- 
tate under it set aside, as having been improperly and fraudulently 
conducted, and the estate sold at an under value. The estate was 
sold by auction in the county of Kent ; where the Commission is- 
sued. General Harris proposing to purchase the estate for the res- 
idence of his son-in-law, in whose family it had formerly been, ap- 
plied to Tappenden, who was the solicitor to the Commission ; and 
who also acted as attorney, and as a banker, for Gen- 
eral Harris. After some * inquiries concerning the es- [^382] 

(a) I Story, £q. Jur. § 321, § 322 ; Davoue v. Fanning, 2 John. Ch. 252 ; Jbx v. 
Mddartth^ 2 Bro. C. C. (Am. ed. 1844), 425, note (e) ; frhkhcoU v. Lawrence, ante, 
3 V. 740, note (a) ; Campbell v. fVaUUr, anU, 5 V. 678, note (a); Brackenndge v. 
Holland, 2 Blackf. 380 ; PiaU v. Oliver, 2 McLean, 267 ; ExjfarU James, ante, 
8 V. 337, and notes ; 4 Kent, (5th ed.) 438, and note ; Wade v. Petiibone, 11 Ohio, 
57 ; Arnold v. Brown, 24 Pick. 96. 

(h) For a statement of the principles and a full collection of the authorities re- 
lati^ to this point, see Widchcote v. Lawrence, ante, 3 V. 740, note (a) ; Canrnhell 
V. mdker, anU, 5 V. 678, note (a) ; Fox v. Mtckrelh, 2 Bro. C. C. (Am. ed. 1844), 
400, 425, and note (e) ; 1 Story, Eq. Jur. § 322. 

(c) Ex parte James, ante, 8 Y. 337 ; Davoue v. Fanning, 2 John. Ch. 252 ; 
Famham v. Brooks, 9 Pick. 212 ; Dodcer v. Somes, 2 Mylne & Keen, 655 ; Baker 
V. fFhitin^, 3 Sumner, 416 ; Saagar v. Wilson, 4 Serg. & Watts, 102. 

The pnnciple that a trustee snail not be allowed to purchase the trust property, 
applies, however innocent the purchase may be in a given case ; such transac- 
tions would be poisonous in their consequences. The cestui que truH is not bound 
to prove, nor is the Court bound to decide, that the trustee has made a bargain 
advantageous to himself. In all cases where a purchase has been made by a 
trustee on his own account of the estate of his cestui que trust, although sold at 
public auction, it is in the option of the cestui que trust, to set aside the sale, 
whether bona fid/e made or not And the doctrine applies, not onl^ to trustees 
strictly so caUed, but to othep persons standing in like situation ; such as assignees 
and solicitors of a bankrupt or insolvent estate, who are never permitted to become 
purchasers at t^e sale of the bankrupt or insolvent estate. I Storv, Eq. Jur. § 322; 
Anwue v. Famdng, 2 John. Ch. 252 ; FanOwm v. Brooks, 9 Pick 202 ; Ex parte 
James, ante, 8 V. ^7. 

((/) Ex parte James, ante, 8 V. 337; Ex parte Reywdds, anU, 5 V. 707, 708, and 
notes ; Davoue v. Fanning, 2 John. Ch. 352; 1 Story, Eq. Jur. $ 392. 
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tate, General Harris desired Tappenden to bid for him. Tap- 
penden answering, that it would not be proper for him to bid, 
as he was Solicitor to the Commission, General Harris desired him 
to employ some one to bid ; to which Tappenden consented ; and 
accordingly employed a person, named Blount, to bid for General 
Harris. In that conversation General Harris expressed his opinion, 
that the estate was not worth more than 10,000/., or 10,000 guineas ; 
and he gave authority to go to 10,500/. ; and if any one should bid 
lOZ. upon that sum, to advance 10/. more upon that bidding. 
Blount attended accordingly ; but, being obliged to retire before the 
conclusion of the sale, Tappenden desired Shepherd, who was one of 
the Commissioners, to bid for General Harris ; giving Shepherd the 
same instructions, that Blount had received. Shepherd bid ac- 
cordingly, and was declared the purchaser at the sum of 10,070/. 
' The affidavit of the bankrupt represented the value to be 15,000/. 

The case was argued by Mr. Romilly and Mr. Wyatt, in support 
of the petition ; Mr. Alexander and Mr. Whishaw^ for the pur- 
chaser. ^ 

The Lord Chancellor [Eldon]. — ^The question upon this peti- 
tion is, whether the sale to General Harris ought to be declared 
void. It is clear, this not being a purchase by a person, whose con- 
duct under the Commission falls to be controlled in bankruptcy, the 
proceeding ought to be by bill. The parties surest, that they are 
willing to be bound by the judgment in bankruptcy : but, I doubt, 
whether I ought to accept that offer : the case involving considera- 
tions of great nicety and great importance. 
[* 383] * By the conversation with General Harris, Tappenden 
acquired the information, that there was an individual 
who would give 10,520/. for the estate. By that knowledge he got 
into an embarrassed situation. As solicitor to the assignees, jhis 
duty was to make the most of the estate : as a person, who had 
been the private attorney of General Harris, after permitting Gen- 
eral Harris to talk with him upon the subject, he was in a situation 
of confidence with respect to him. Upon the circumstances of the sale 
the first way of putting it is, that Shepherd being a Commissioner, could 
not buy, either as principal, or as representing any other person. Next, 
it may be said, it is clear, Tappenden, being the solicitor, could not buy 
for his own benefit ; next, that he could not for a third person ; all the 
same mischief attending the latter case, as if he was buying for him- 
self. Then it may be said, it makes no difference, 1st, that he is 
not the buyer : 2dly, that he was not the bidder for the buyer : but 
that upon principle, if he does nothing but the naked fact, employ- 
ing another to bid, telling that person, what bis employer would 
give, and that he is to get it as cheap as he can, which is implied 
in the employment, it cannot be supported ; and Shepherd, if he 
was not a Commissioner, is under the same circumstances, as agent. 
As to the case of the Commissioner, the ground, upon which the 
assignee and solicitor are not permitted to purchase, is, that they 
are to collect for the benefit of the general creditors and the bank- 
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rapt, and all the ioformation, that can enable them to sell under such 
circumstances, and with such manifestation of the worth, as will prob- 
ably produce the highest bidder ; and the consequence of permitting 
them to bid would be, applying that information to their own pri- 
vate benefit. The question, with reference to the Commissioner, 
doing no act whatsoever but bidding, is, whether he is under the 
same disability. 

• The old Statute of Henry VIIL (1) put the affairs of [« 384] 
the bankrupt under the Lord Chancellor and other great 
officers, without the assistance of either Commissioners or assignees. 
The Statute of Elizabeth (2) added Commissioners ; and the bank- 
rupt laws for some time did not suppose the existence of assignees : 
'but the Commissioners were to dispose of the person and property 
of the bankrupt ; and it is clear, while the Commissioners stood in 
that character, they could not purchase. In a subsequent period 
the Commissioners were expressly directed and compelled to exer- 
cise their power, by vesting all the property in assignees, who be- 
come the trustees, having the power and the trust to sell ; and I do 
not find, that in bringing the property to sale, or in making sale of 
it, the Commissioners have either powers or duties, subsequent to 
those Acts of Parliament. Then does the mere circumstance, that 
they are judges in the afiairs of the bankruptcy, operate to place 
them in a situation, throwing round them the disability, under 
which trustees are placed ? I have great hesitation in saying, it 
does. It is scarcely possible, that in the actual dealing upon a Com- 
mission the Commissioner should not have acquired from actual in- 
terposition and transaction in the bankruptcy, not from the mere 
circumstance of being Commissioner, what would occasion disability, 
particularly in the country : but it would be very strong to decide 
in ft case of property of considerable value, without the possibility of 
review, that the mere circumstance of being Commissioner disables 
a man bidding honestly. 

As to the other part of the case, laying aside the character of 
Commissioner, and considering the individual as a mere 
* agent, the principle, that the Solicitor cannot buy is ex- [* 385] 
tremely clear (3). Perhaps he is, upon principle, the in- 
dividual of all others disabled ; for as to the title, the nature and 
value of the property, his duty is not to bring it to sale, until aU in- 
formation has been acquired by him for the benefit of the assignees, 
upder circumstances likely to make it yield its utmost value. If he 
was permitted to inform himself of mines, or local advantages, with- 
out being bound to communicate them, no Court could detect the 
withholding that information, which would frequendy be withheld. 
This case cannot be decided against the purchaser, unless upon this 
dry ground ; that in the principle, creating the disability of the So- 
il) Stat 34 & 35 Hen. VIIL c. 4. 
. (2) Stat 13 Elis. c. 7. 
(3) Ante, Ex parte Jamea, vol. viiL 337, and the references. 

VOL. X. 18 
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licitor, there is somethiDg, that will reach any person whom he em- 
ploys to bid, even if the facts demonstrate, that he does no more 
than say, there is a person, wiio will give a particular sum, with a 
direction to bid to that sum ; and it is implied, that the person em- 
ployed is to get it for as little as he can. The ground is, that, 
though in the particular case there may be the most satisfactory 
evidence, that the transaction amounts to no more than that, the 
general interests of justice require, that the Solicitor is not permit- 
ted to buy for himself, or for another ; as in several cases the pow- 
ers of the Court would not be equal to protect it against deception, 
from the impossibility of knowing the truth in every case. That in 
truth is the principle, on which Courts of Equity have held, that 
trustees shall not buy (I). I mention it, as Lord Rosslyn said more 
than once, that, to effect the sale, the trustee must make an advan- 
tage. That is not my opinion. The principle is deeper : viz. that, 

if a trustee can buy in an honest case, he may in a case, 
[* 386] having * that appearance ; but which from the infirmity of 

human testimony may be grossly otherwise ; and I cannot 
otherwise account for the case, where the trustee, who applied for a 
renewal of a lease for an infant, which the lessor refused to grant, 
if the infant was to have any interest, nevertheless, did renew ; 
and the Court said, he should throw back the lease to the lessor ; 
for in no case should he purchase for his own benefit. 

The point I wish to be agitated in this case is, 1st, regard being 
had to the nature of the office and duty of Commissioners, and, 
2dly, to the principle I have stated, could this transaction stand, if 
a bill was filed ? 

Feb. il th. The case stood over, that farther affidavits might be 
made by General Harris and Tappenden ; which were made accord- 
ingly : representing, that the offer of General Harris was voluntary. 

Mr. Romitty and Mr. Wyatt, in support of the Petition. 

No improper conduct in the purchaser is suggested : but the gen- 
eral principle, upon which the Court has acted, will not permit him 
to retain an estate, bought under such circumstances, that it cannot 
be represented as having produced the fair value. The disappoint- 
ment of an innocent purchaser cannot be set against the benefit 
to society frorn^ acting upon the general rule. The investigation 
into the execution of this Commission of Bankruptcy has now es- 
tablished, that this sale ought not to have taken place ; that this 
Commission ought not to have issued ; though there is no legal ob- 
jection to it,, appearing to have been taken out merely for 
[* 387] the * purpose of oppressing an individual. There are two 
grounds, upon which this sale cannot stand : 1st, that the 
person who bid, and to whom the estate was knocked down, was a 
person employed by the Solicitor to the Commission: 2dly, that 

(1) See anU, Coles v. Trecothick, vol. ix. 234 ; WkUheoU v. Lawrence, iiL 740, 
and the note, 753. 
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person waa one of the Commissioners. It is clearly established, 
that the Solicitor cannot buy either for himself or for any other per- 
son : first on account of his advantage over every other person ; 
the information he has, the benefit of which ought to be given to 
his employer : 2dly, as his bidding may prejudice the sale ; which 
was the only ground in TSvining v. Mortice (1). The employment 
in this instance was, not merely sending a message, as it is repre* 
sented, but a direction to the Solicitor to employ another person as 
agent, to select some proper person, in whom he had confidence. 
Suppose, the person selected by the Solicitor, had exceeded his 
authority, and grossly misconducted himself; by which a consider- 
able loss had been sustained by the purchaser : Tappenden would 
have been answerable to him in an action, as agent to him, though 
not in person, by another. If Shepherd had declared at the sale, 
that he was bidding for Tappenden, the efiect would have been 
precisely the same, as if Tappenden had bid in person. If this is 
permitted, your Lordship will, in many instances, have Solicitors 
bidding, not in person, hut by another ; and that bidding not for the 
Solicitor himself, but a third person. If this Court is to go into 
these minute inquiries, to see, who is to be the ultimate purchaser, 
the general rule, that the Solicitor cannot buy, either for himself or 
another, will be constantly eluded. 

The next objection is, that the agent was a Commissioner. 
Before assignees were appointed, by the * Statute of Geo. [* 388] 
II. (2), the Commissioners were the persons to sell, ac- 
cording to the Statute of Elizabeth. From that time the duty of 
the Commissioners was difierent certainly: but still it was their 
duty, as far as was in their power, to make the property as produc- 
tive as might be, to stimulate the assignees, for the benefit of the 
creditors and the bankrupt. They do not discharge their duty 
merely by deciding upon what is brought before them. They 
still continue trustees for the benefit of the creditors ; which is evi- 
dent from their oath under the Statute of Geo. II. (3). If a Com- 
missioner receives information as to the property, not judicially, he 
is bound to call a meeting if no one else will. Can a Commis- 
sioner, bound to execute the several powers and trusts committed to 
him, purchase, as in this instance, for 10,070/., though informed, 
that there is a person who will give 10,520/. ? Could he consistent- 
ly with his oath purchase for himself, conscious, that he would 
have given much more ; for if he can bid for another, he may for 
himself? He comes to the sale with advantage. He necessarily, in 
his office of Commissioner, has made previous inquiry, and obtained 
information. Upon the last examination of the bankrupt this Com- 
missioner was informed, this estate was worth 15,000/. He places 
himself in a situation, in which he must contend against a person, 

(1) 2 Bro. C. C. 326. 

(2) Stat 5 Geo. II. c. 30. 

(3) Stat 5 Geo. II. c. 30. 
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for whom his duty requires him to contend ; in which he has an in- 
terest to advance at the expense of all the creditors. The knowl- 
edge, to be acquired as to the value, is of a species which it 
depends upon the Commissioner to make more or less particular 
and full; and his examination may be r^ulated with a view to 
advance the particular interest to become a purchaser. In this par- 
ticular case the two grounds of objection are not to be 
[* 389] distinguished ; for if the * circumstances had been known 
at the sale, that the bidder was employed by the Solicitor 
under the Commission, and was himself a Commissioner, who had 
all the information, it cannot be imagined, that the sale would not 
have been greatly, affected. 

Mr. Alexander and Mr. WhUhawj for the Purchaser. — ^The state ' 
of the facts upon all the affidavits is, that General Harris went to 
Tappenden, as the person referred to by the advertisement of an 
estate, to be put up to sale ; that the conversation was confined to 
inquiries respecting that estate ; and General Harris upon the result 
of those inquiries, having made up his mind, gave authority to bid 
to the extent of 10,530/. The wisdom of the rule established as to 
trustees must be acknowledged : but it is dangerous to extend that 
rule by subtlety to cases, not within the mischief. A broad line of 
distinction is necessary. The objection to the Commissioner be- 
fore the Statute of Geo. H. was, that he was the person to sell ; and 
in all periods the rule has been, that the same person cannot sell and 
buy. But from the date of the alteration, produced by that Act, the 
Commissioners have had no power to direct the sale. Their powers 
are to receiving proof of debts, examining, and sending upon the in- 
formation of the assignees for persons, suspected of having property 
of the bankrupt. The assignees are to call upon the creditors, not 
the Commissioners, to direct a sale. What is their trust ? Their 
duty is to produce a disclosure of the bankrupt's estate. They re- 
ceive no secret information. Every creditor may put questions. 
They have no information, such as was obtained in Fox v. Mack" 
reih (I). The sense of the word ^< trust," in the oath, is 
[* 390] that, m which your Lordship, and every * Judge, are trus- 
tees. If the situation of a Judge creates the incapacity, 
where is it to stop ? Does it extend to the Lords, and prevent a 
Peer from buying ? If this is to be pushed to these extreme cases, 
the affairs of mankind cannot proceed. No duty of the Commis- 
sioner required him to use accidental information to the prejudice of 
those, who trusted him. There is an impropriety in his taking upon 
him the character of an agent. 

As to the Solicitor, what he has done cannot be represented as 
agency. An action could not be maintained against him for mis- 
conduct by Shepherd. Tappenden refused to act as agent. Can 
a single circumstance, that the Solicitor was the person to say, who 
should bid 10/. more, affect the transaction, so as to avoid the sale ? 

(1) 2 Bro. C. C. 400. 
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Besides General Harris, there was only one real bidder, who went 
to 10,060/., Shepherd having first bid 10,010/. The effect there- 
fore of the transaction, represented as fraudulent, has been a higher 
price than would otherwise have been obtained ; for, if this offer 
had not been made op the part of General Harris, the estate would 
been fairly sold for less. If Tappenden had communicated the in- 
formation he received by accident from General Harris, it would 
have been gross misconduct. His communication to Shepherd was 
merely in the nature of a message. The object, for which the gene- 
ral rule was established, is to reach communications with the ven- 
dor's solicitor, from their nature secret ; and which will always be 
concealed, where fraud is intended. If that was the object in this 
case, Tappenden's appearance in the transaction was not necessary. 
The consequence of such strictness attaching upon the most minute 
interference, will be, that the rule will reach an honest case, where 
the communication has been made by accident ; and cases, the real 
object of its operation, will escape. 

^Mr. JRomiSy, in reply. — These cases must be decided [*391] 
upon a^^neral rule, not upon particular circumstances. 
The exception must be stated in plain and clear terms. The gen- 
eral rule clearly reaches this transaction ; the effect of which is, that 
Tappenden was intrusted to make choice of a proper person to buy 
this estate. ** Employ " is the word used. The whole responsibil- 
ity was upon him. Shepherd did not know; for whom he was 
bidding ; and his name, not that of General Harris, was put down 
as the purchaser. The answer to the aigument, that there was but 
one other real bidder, is, that it was impossible to know, who would 
have bid, if this person had not appeared. The mischief is the same, 
as to the Commissioner purchasing, whether for himself or another. 
Suppose, this estate had been formerly in the family of Shepherd, 
and he had from the beginning a view to the purchase : would that 
have had no influence? There was much dispute before the Com- 
missioners, whether this bankruptcy could be sustained, upon the 
petitioning creditor's debt. The bankrupt wrote repeated letters to 
the Commissioners : stating, that enough had been collected to pay 
his debts ; and entreating them to call a meeting, to compel the as- 
signees to make a dividend. Can it be represented, that the Com- 
missionera have nothing to do with the sale ? Is it not clear, on the 
contrary, that they compel a sale, by refusing to call upon the as- 
signees to make a dividend. Though the last examination of the 
bankrupt is public, there may be private examinations. The duty 
of the Commissioners even now requires them to do the utmost they 
can for the benefit of the estate. Admitting, it would have been 
dishonorable in Tappenden to have betrayed the confidence, placed 
in him by General Harris, he placed himself in a situation, compelling 
him to act dishonorably to th^^ one or the other. I do 
not conceive, the Lord Chancellor could * be permitted to [* 392] 
purchase an estate he ordered to be sold. This question 
upon a purchase by a Commissioner has never before been agitated ; 
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and it is impossible to be certain, that all, or the strongest, cases of 
mischief, that may be apprehended, have been stated ; and what 
is the advantage ? Merely bringing three more competitors to the 
sale. 

The Lord Chancellor [Eldon]. — Having formed an opinion 
upon this case, I shall not delay my judgment ; being perfectly sat- 
isfied, I cannot give myself any effectual assistance towards a better 
opinion. The circumstance, last mentioned, that this is the first 
time it was ever contended, that a Commissioner could buy an estate 
under the bankruptcy, by no means proves, that Commissioners may 
not have purchased in a great variety of instances : nor does the 
circumstance, that this has not occurred in London, prove any thing 
as to the practice ; for I do not remember in an experience of 25 
years, a single complaint of any such nature, with reference to the 
Commissioners in London, that is so frequent in the country ; tend- 
ing to render Commissions of Bankruptcy, executed in the country, 
a great national mischief. I have thought anxiously upon this case ; 
believing, that such purchases are frequently made in the country ; 
and therefore my determination may have an influence beyond the 
particular case ; and I state this, first, as it has imposed upon me 
the duty of giving great consideration to it ; next, in order to ob- 
serve, that I decide this case upon petition at the instance of the 
parties ; and if in any other case the principle shall be thought such 
as not to support the decision, I shall have no disinclination to permit 
it to be discussed in a regular suit. For this reason I intimated a 
wish to hear all the particulars of the conversation between 
[^ 393] General Harris and Tappenden : not * under a notion, that 
it would afiect the general reasoning ; which proceeds upon 
general principles ; but, as they might be of such a nature as to make 
it unnecessary to decide upon the application of those general prin- 
ciples. 

I wish to be distinctly understood, that my judgment, that General 
Harris cannot be permitted to hold this estate, but must give it up 
upon terms, goes upon a principle, that does not affect his honor, 
integrity or reputation. It was first, but hardly, contended, and it 
is almost impossible to contend, that the solioitor may buy for him- 
self: 2dly, that a Commissioner may: lastly, that, if the Solicitor 
cannot bid for himself, he may for another person ; that the C6m- 
missioner may bid for another person ; that, if the Solicitor cannot 
bid in person, he may employ a third person ; and that person may 
be a Commissioner. If the Solicitor cannot employ a Commissioner, 
it is unnecessary to discuss, whether he could employ any other per- 
son, unconnedted with the bankruptcy. 

It is now settled, and is my opinion, that it is not necessary, in 
oi'der to undo a sale to a trustee, to show, that he has made any 
advantage in the article of the purchase. Lord Hardwicke in 
Whelpdah v. Cookson (I) intimated an opinion, that a trustee might 

(1| 1 Yes. 9 ; stated from the Register's Book, arUe, vol. v. 682, in Campbell v. 
Walker. See the note. 

VOL. X. *18 
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buy at a sale by auction. I do not take that to be the law at this 
day. The ground is, that his duty requires him, while he remains 
in that situation, to carry to the sale, even at the expense of the 
Cestui que Trust, all the information, that is necessary to enable him 
to bring the estate to sale as advantageously for the Cestui 
que Trust, as if he were * selling that estate, his own, for [*394] 
his own benefit. If that be the principle, with reference 
to the duty, a Court of Equity supposes to be imposed upon him, 
the inevitable consequence is, that, until by contract he shall do, 
what all the cases admit he may, but what it may be difficult to 
determine he has done effectually, shake off the character of trustee, 
and put himself in circumstances, in which he shall be no longer the 
person intrusted to sell, he shall not buy for himself. Why ? The 
reason is, that it would not be safe, with reference to the administra- 
tion of justice in the general affairs of trust, that a trustee should be 
permitted to purchase ; for human infirmity will in very few instances 
permit a man to exert against himself that providence, which a vendor 
ought to exert, in order to sell to the best advantage ; and which a 
purchaser is at liberty to exert for himself, in order to purchase at 
the lowest price. 

- Many instances may be put. A man, employed to sell, may in 
the investigation, undertaken under the obligation of his duty as 
trustee, have learnt, that the value of the estate consists of a mine : 
all the rest of the world may be ignorant of that circumstance ; and 
he may buy without communicating it ; and it will rest entirely upon 
his honor and integrity, whether this Court can get a discovery of 
the fact, that he acquired that knowledge before the sale ; and never 
communicated it : his duty requiring him to invite purchasers. In 
Fox V. Mackreth a circumstance of that nature occurred. The 
principle went quite beyond and aside the ground, upon which the 
Counsel in the House of Lords contended for an issue, whether a 
fair price was given in the first instance. I believe, it was : that is, 
as good a price, as, according to what was then known, could be 
obtained. But the purchaser had received his information as to the 
value from a surveyor, employed at the expense of the trust. 
*In the judgment of this Court and the House of Lords, [*395] 
certainly Lord Thurlow having doubt, to whose doubt the 
utmost respect is due, Mackreth had not shaken off the character 
of trustee ; but remained a trustee, after he sold to himself; and the 
second sale was in equity to be considered as made, not by the pur- 
chaser, but by the trustee, buying from himself; and therefore, 
though the advantage was righteously obtained, it was obtained for 
the Cestui que Trust. The principle is unalterably laid in the prior 
decisions ; especially in that, where it was held, that, to protect the 
purity of transactions between trustee and Cestui que Trust, a trustee 
should not take for his own benefit even property, which the owner 
refused to sell to the Cestui que Trust. That was a church lease. 
The trustee applied for a renewal ; and the lessor declared, he would 
not renew for the benefit of the infant Cestui que Trust. The trustee 
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then took it, and rightly in point of moral honesty , for his own benefit : 
but this Court said, it has so little power of obtaining a complete 
discovery in all cases, that the property should be thrown back to 
the lessor, rather than the trustee should have it. 

With reference to assignees under a Commission of bankruptcy (1), 
I have repeatedly thought upon this subject. The firmness, with 
which I have acted upon it in bankruptcy, has brought into difficulty 
persons, who did not suppose, they were liable to it. I have not the 
least doubt, that assignees cannot purchase for themselves ; and I 
think, if the rule can be applied to any class of trustees, it applies 
with more force to them than to any other description ; for there are 
in other cases many CestuU que Drust much more able to 
[* 396] protect themselves * than the trustees : but that is not so 
with regard to the bankrupt or the creditors. There is 
more temptation to let the assignee wrong them than to disturb him 
in the enjoyment of the fruit of his misconduct. As to the Solicitor 
under the Commission, there is no principle, applying to the assignee, 
that does not apply to the Solicitor. He is the man of business of 
the assignee : his agent in the sale : in a stricter sense the vendor. 
He is the person to collect particulars, form conditions, advise as to 
the price, not an upset price (^), as auctions are .conducted in Scot- 
land ; but a price, under which it is not to go. Under such circum- 
stances the safety of mankind , requires the* Court to act upon the 
general principle. It is clear therefore, that the Solicitor cannot 
buy for himself. 

Next, can a Commissioner buy for himself 7 Consider, what he 
is : what are his duties, his obligations : as they respect the bank- 
rupt, the assignees, the creditors, and considerations of public duty. 
Originally there could have been no doubt upon this point : the 
Commissioners formerly having given to and imposed upon them all 
the authority and the duty of assignees at this day. Probably the 
business in bankruptcy grew too burthensome to rest so. Accord- 
ingly assignees were created by the appointment of the Legislature. 
How far that has stripped the Commissioners of those authorities, 
and relieved them from those duties, remains to be determined upon 
the Acts of Parliament, and the manner of the appointment of 
assignees, the duties of the assignees towards the Commissioners, and 
the duties the Commissioners undertake to enforce against the as- 
signees. It is fairly put ; but I do not go upon the situa- 
[* 397] tion of the Commissioner * in the first step, the adjudica- 
tion of bankruptcy, if he can indulge any views of private 
interest But I consider the nature of his oath. I respect their 
ordinary duty : the duty upon them • occasionally to inform the 
Chancellor of the frauds and miscarriages in bankruptcy. I respect 
even the form of the assignment they make ; out of which may be 

(1) See Ex wait Lacey, OTiie^ vol. vi. 625, and the references. 

(2) See M*kenzu^8 Oezm, {M*KenzU v. TAe York BuikUngi Con^xmy), cmie^ 
vol. vi. 630, n. 
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infenred, what are the duties both of the Commissioneis and assigneeg. 
The form of the assignment is not very recent : but, whether it is to 
be understood as prescribed by the authority of the Legislature or of 
this Court, the reasoning b equally just. Upon the assignment the 
Commissioners take from the assignees to themselves a covenant with 
all convenient speed to use their utmost endeavors to recover and 
get in the estate ; and to dispose of it for the most money, and to 
account; with a great variety of other covenants.* The question 
would be very singular, to be agitated between the Commissioner and 
assignee in these cases ; to ascertain, whether there was a breach of 
this covenant; whether the assignee had sold for the best price, and 
with all convenient speed : the estate being sold to the Commis- 
sioner. Does not the duty of the Commissioner require him, at the 
instigation of the creditors, or even without it, to cast his view upon 
this most substantial question, whether the period is come, at which 
according to the Acts of Parliament the assignees ought to have 
collected the effects, and to naake a dividend, and payment of the 
surplus? That is a duty, the due execution of which cannot be 
hoped, if the Commissioners are to involve themselves in private 
pecuniary views and interests, with reference to the property. If 
for instance the Commissioners, as is usual, take conveyances, the 
payment to be at a future day ; are they to blame the assignees for 
not having sued the Commissioners for the money, as purchasers ? 
I believe. Commissioners in London would do nothing of 
*this sort: but I know, upon many Commissions in the [*398] 
country nothing is intended by Commissioners, assignees, 
and solicitor, but private advantage. It is therefore impossible to 
permit a Commissioner to purchase. 

If then a Commissioner cannot purchase for his own benefit, 
upon the circumstances of this particular case, and admitting General 
Harris to be free from all blame, can the Solicitor employ the Com- 
missioner to buy for a person, unknown at the time of the sale ; his 
name not declared, until the sale was over ? Take it, that this estate 
was properly surveyed, advertised, &c. which is not agreed ; that 
the f4)ject was to get the estate back into a family, in which it had 
been formerly, and that the bankrupt's valuation, at 15,550/., is un- 
der the real value. The habitual, and almost constant course, is, 
that the bankrupt gives an account generally of his affairs, what he 
has left, and all the circumstances. General Harris applies to Tap- 
penden ; who appears to have been his man of business. It is very 
probable, the conversation of persons, so connected, might slip into 
disclosures, which the delicacy, resulting from a sense of duty, would 
not permit. It is not necessary to consider this case, as if that had 
happened : the affidavits stating, that no inquiry was made, or infor- 
mation given, more than in the ordinary case a man, referred to for 
particulars, would give. It must be remembered, that General 
Harris is to be considered as giving something of preiium affeciionis. 
Tappenden's idea, when desired by General Harris to bid for him, 
was, not that the Solicitor could not bid, as he could not pur- 
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chase; but, that it would have a tendency to chill the sale. Lord 
Kenyon certainly in Tunning v. Morrice would not go the length I 
am going : but there is nothing intermediate in this case, of a bank- 
rupt ; not having the means of interposing himself in that 
[* 399] state, upon which the Court might take the * intermediate 
course, that was followed in that instance : that is, permit 
an action. But, if I had decided that case, I should have gone 
farther ; if I had gon^ so far. In that case relief was prayed against 
Blake on this ground ; that, if the estate was to be considered well 
sold, Bhke, who had very honestly interposed as a bidder for the 
vendor, had unduly in law placed himself in that situation ; and, if 
the contract bound the vendor, it was by Blake's undue conduct; 
and therefore he ought to make up ^the difference. But Lord 
Kenyon was of opinion, that, Blake having been the solicitor for the 
vendors, the circumstance of his bidding had a necessary tendency 
to make others believe, there were puffers ; which had a necessary 
tendency to restrain the biddings : therefore the sale was chilled ; 
and it was unfit to say, the vendor should be bound to execute ; 
even for an innocent vendee. But the Court ought first to have de- 
cided, whether there could be puffers ; a point upon which there 
has been so much dispute (1) (a). Then if the principle be, that 
the Solicitor cannot buy for his own benefit, I agree, where he buys 
for another, the temptation to act wrong is less : yet, if he could not 
use the information he has for his own benefit, it is too delicate to 
hold, that the temptation to misuse that information for another per- 
son is so much weaker, that he should be at liberty to bid for anoth- 
er ; and so he might bid for his son, his relation, or his employer. 
That distinction is too thin to form a safe rule of justice. 

The particular circumstances of this case might raise questions 
between the parties to the transaction ; upon the point, whether in 
strict reasoning Shepherd was to be considered as employed by 
General Harris. General Harris having required Tappen- 
[* 400] den to employ a person to * bid for him, if Tappenden 
delivered that order in such a way, that the purchase was 
ifiade upon other terms than General Harris intended ; if, for in- 
stance. Shepherd had. bid more than he was authorised, he roust 
have kept the estate himself: if he had purchased upon the terms, 
directed by Tappenden, but different from those authorised by Gen- 
eral Harris, he might have refused ; and Shepherd must have looked 
to Tappenden as the purchaser. But without entering into such 
considerations, it is not necessary, in order to affect the sale, to lay 
a ground in any particular circumstances of conduct, forming part of 
the case. Upon the general rule both the Solicitor and the Com- 
missioner have duties imposed upon them, that prevent their buying 
for themselves; and if that is the general rule, it follows of necessity^ 

(1) See ConoUv v. Parsons, ante, vol. iiL 625, d. 

(a) See Bramwf v. M, arUe, 3 V. 620, note (a) ; TSmning v. Morrice, 3 Bro. 
C. C. (Am. ed. 1844), 331, notA (h) ; Chitty, Contracts, (6th Am. ed.) 998, 693, and 
notes. • 
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that neither of them can be permitted to buy for a third person ; for 
the Court can with as little effect examine, whether that was done 
by making an undue use of the information, received in the course 
of their duty, in the one case as in the other. No court of justice 
could institute investigation to that point effectually in all cases ; 
and therefore the safest rule is, that a transaction, which under cir- 
cumstances should not be permitted, shall not take effect, upon the 
general principle ; as, if ever permitted, the inquiry into the truth of 
the circumstances may fail in a great proportion of cases. 

Upon these principles therefore this sale cannot stand. With 
respect to the terms, upon which it is to be set aside, I cannot order 
a reconveyance forthwith upon immediate payment of the money ; 
for it is the bankrupt's estate. The proper order will be, that 
the expense of the repairs and improvements, that have been made, 
not only substantial and lasting, but such as have a tendency to bring 
the estate to a better sale, shall be added to the purchase- 
money, 10,070/.: and the estate * shall be put up at the [*401] 
accumulated sum. On the other hand, there must be an 
allowance for acts, that deteriorate the value of an estate. There 
must also be another term, as in a former instance ; that the person, 
who is to be delivered from the situation of purchaser, shall be 
speedily delivered. Therefore the sale shall take place, if the money 
is paid in two months : if not, my Order is to have no effect. 

1. That parties trusted confidentially cannot be permitted to purchase, for 
their own benefit, or coUusively for the benefit of third persons, property which 
they are emploved to sell, see, anUj the note to Ex parte ntynolds, 5 V. 707, with 
the farther re&rence there given ; and, also, note 4 to Jmrtlock v. Buller, 10 
V.292. 

2. With respect to the employment of " puffers " at an auction sale, see the note 
to Brandty v. w^, 3 Y. 620; and note 3 to Ex parte Laeof, 6 V. 625. 



WELLS V. WOOD. 
[1805, Feb. 7.] 

The practice formerly was to permit the Amendment of an Answer in case of 

mistake mow a supplemental Answer is put in (a). 
The affidavit must state, that the Defendant, when he put in his Answer, did not 

know the circumstances, upon which he applies, or any other circumstances, 

upon which he ought to have stated the fact otherwise (o) 

A MOTION was made by the Defendant for liberty to file a supple- 
mental answer; upon an affidavit, stating only, that from certain 



fa] See note (a), and authorities there cited, to /ennttig* v. MtrUm College^ ofiie, 
8 V. 79. 

(h) See Story, Eq. PI. § 901 ; 1 Barbour, Ch. Pr. 164-168; Vemey v. Macna- 
maru, 1 Bro. C. C. (Am. ed. 1844), 419, and notes. 
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circumstances which had since occurred fo the Defendant, he was 
satisfied he ought to have admitted a fact, that he had denied. 

Mr. Richards, Mr. RomiUy, and Mr. TVoirer, in support of the 
Motion, observed, that the habit in Lord Thuilow's time was to have 
the answer taken off the file in case of any mistake ; which had 
given way to the present practice of filing a supplemental answer ; 
and that since the alteration the rule is not so strict. 

Mr. Piggott and Mr. Hart, for the Plaintiff, resisted the Motion ; 
insisting, that negligence was no ground ; that it could not be at- 
tributed to mistake ; this fact occurring in three or four places in the 
answer ; and the conclusion was, that the defendant wished to alter 
his answer from an apprehension, that the fact could be proved. 

The Lord Chancellor [Eldon]. — A Defendant, making this 
application, must make out such a case, that it shall appear due to 
general justice to permit the issue to be altered. The for- 
[* 402] mer practice * was to allow the answer to be amended : 
but now the course is to put in a supplemental answer. 
The question always is applied to the discretion of the Court in the 
particular instance, and in this, it is enough to say, this affidavit will 
not do. The affidavit ought to state that at the time of putting in 
the answer, the Defendant did not know the circumstances, upon 
which he makes the application, or any other circumstances upon 
which he ought to have stated the fact otherwise (I). 

Sbv, anUj the notes to Jenmngi v. MaUm 0>ttqpe, 8 V. 79. 



WILLS V. PUGH. 

[1805, Jaw. 17; Feb. a] 

As to the practice of moving upon the Certificate of the Master, that do examina- 
tion is put in, or of the Six Clerk, that there has boen no proceeding, &c. before 
the Certificate actually granted, and whether notice should be given by tiie 
Master, before he grants it, Quaere (a). 

A MOTION was made to discharge an Order, that a party should 
stand committed for not putting in his examination before the 
Master. 

Mr. W, Agar, in support of the Motion, stated, that the Order was 
obtained upon a false suggestion, that the Master's Certificate was 
granted on the 14th day of the month ; though it was not granted 
till the 15th, and not filed before the 17th. 

Mr. CuUen opposed the Motion ; relying on the constant practice 

(1) AnU, 285; Jennings v. MtrUm CoUegt, vol. viii. 79. Amendment of Excep- 
tions on mistake: DoUUr v. The Bank of England, anie, 384; Banerq/t ▼. f9^fni^ 
worth, 285, n. 

(a) See 2 Smith, Ch. Pr. (Am. ed.) 128. 



1806.] . vUiLs 0. P0OH. 40S 

to grant tbas order upon the suggestion, that the certificate has been 
granted ; the party being entitled to it at the time ; though it is not 
granted till afterwards. 

The Lord Chancellor [Eldon]. — ^If I act upon this objection, 
I must undo all the practice. The course in these cases, where the 
party is entitled to the certificate of the Master, or of the Six-clerk, 
to entide him to dismiss the bill for want of prosecution, 
is, that he asserts by his Counsel, that he has *it; when * [^403] 
be neither has it, nor could have it : but the Register will 
not draw up the order, until he sees, that the certificate is granted, 
and properly filed. Whether that is regular, or ought to be per- 
mitted, may be a question. , It is said, there is no reason to com- 
plain, as the party is entided to the certificate the moment the time 
has expired. But if this degree of strictness is to prevail, the oflScers 
of the Court must be confined in their ofllces. The practice, as it 
exists, is in direct opposition to every thing to be found in print. It 
has prevailed ; as upon the whole there is no actual injustice ; though 
the Court has overlooked, perhaps too easily, actual irregularity. In 
this case, if the Master would have granted his certificate upon the 
14th, the other party is not prejudiced by granting it upon the 15th ; 
though the assertion, that it was granted upon the 14th, is not true. 
I will speak to the Masters upon it. 

Feb. 8th. This motion was again made. 

The Lord Chancellor [Eldon]. — ^I find, the practice as to the 
Stx-clerk's certificate is not agreeable to any thing to be found in the 
Books of Practice. I recollect a practice 25 years ago, contrary to 
that, which now prevails. The motion to dismiss a bill for want of 
prosecution was always made upon a recital, that it appeared by the 
certificate of the Six-clerk, read in Court, that there had been no 
proceeding for such a time ; the old practice requiring some evidence, 
that there was such a proceeding actually produced : the order, as 
drawn up, stating, that it did appear by the certificate of the Six- 
clerk, that no proceeding had been taken from the particular time to 
the moment of exhibiting that certificate. In later times the contraiy 
practice has become almost universal : so much so, that the common 
error would, if not corrected by some order, form the prac- 
tice to a great degree, *that the party, entitled tp the cer- [*404] 
tificate, is not to wait for it ; but may move, as if he had it : 
the Register never drawing up the order, until he sees the certifi- 
cate. That practice is so universal, that if now to be corrected, it 
will be better done by prospective order than in the individual in- 
stance (1). 

It was intimated upon this motion, that a similar practice prevailed 

(1) This practice is established : post, AfMahon v. Lisson, vol. xii. 465 ; Brotone 
V. j^ne, Attomen General ▼. Finck, 1 Yes. & Bea. 310, 968 ; Day ▼. iSnee, 8 Yes. 
Sl Bea. 170 ; King v. Abe/, 5 Madd. 18. In that case, and lUynolda v. A*e2ftm, 
5 Madd. 60, the Certificate is erroneously stated to be given by the Clerk in Court ; 
who hat no authority to give a Ceitificmte. 
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in the Master's Office : viz. that^ where time was given to a particular 
day to put in an examination, and the judgment of the Master was, 
that the examination was insufficient, and, where certainly his judg- 
ment would have led him to certify that, if the accidental absence of 
the Master prevented the party, entitled to that certificate, yet 
be moved, not only for a short order, to put in the examination in 
four days, but even for commitment, as if he had the certificate ; 
and, if he afterwards got it, whether the motion was for the short 
order, or for commitment, that was sufficient. The circumstances of 
this case show, that ought not to be the practice : supposing the fact 
to be, as represented, that the Solicitor went to the Office, and, in the 
absence of the Master represented, that from indisposition bis client 
had not been able to put in his examination. Some of the Masters, 
I understand, give a notice, when they are going to sign such certifi- 
cates ; and then tliere would be no surprise. Therefore I wish to 
know, what is the correct practice of the Office as to granting these 
certificates. 

An Inquiry was directed as to the practice of the Masters. 

When a party is erUUUd to a certificate from the master or six clerk, he may 
move as if such certificate were actually in his possession, and an order made 
upon such motion will be valid, notwithstanding the certificate may appear, upon 
the face of the order (when that is drawn up) to be of a date subsequent to the 
motion : M^Mahon v. Sinon, 12 Ves. 465 ; Momey (hnend v. Findi, 1 Ves. dt 
Bea. 370 ; iCtn^ v. JVbe^ 5 Mad. 13. This may not appear to be strictly regular, 
but extreme strictness, in such cases, would introduce mischief in actual prac- 
tice : Broume v. Bjfne, I Ves. & Bea. 311. 



[*405] 

LANGSTAFFE v. FENWICK. 
FENWICK V. LANGSTAFFE. 

, [Rolls.— 1805, Feb. 14.] 

General Rule, that a mortgagee shall not charge for receiving the rents person- 
ally ; thouffh he may have a Receiver at the expense of the mortgagor (a) 

Liberty was therefore given to surcharge and falsify an account settled, with that 
allowance ; acquiesc^ence having no effect ; the mortgagee being the attorney 
of the mortgagor (b). 

The bill in the first cause prayed a redemption ; that in the sec- 
ond a foreclosure. The mortgagee was the attorney of the mort- 
gagor ; and in account settled betvtreen them had charged poundage 
for having received' the rents ; in which respect the account was im- 
peached. 

(a) Chamhera v. Goldwin^ anUf 5 V. 834, note (a), and cases . cited ; S. C. ante^ 
9V.2i>4. 

(6) See Beaumont v. Botdibuy anU, 5 V. 485; MaUhewa ▼. Wdlwyny anUj 4 V. 
118, and note (6); Story, Eq. PL § 801 ; 1 Story, £q. Jur. § 52a 
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Mr. BeUj for the Plaintiff in the first cause, as to that charge, in- 
sisted upon the general rule, not to allow it to a mortgagee, especially 
in the case of attorney and client. 

Mr. Richards and Mr. BoupeU, for the mortgagee, contended, 
that admitting the general rule, it could not prevent parties, settling 
accounts afterwards, making this allowance ; that a mortgagee is not 
bound to receive the rents of the mortgagor, but is entitled Xo have 
a receiver at his expense ; and observed, that these rents were very 
small, and the collection troublesome. The consequence therefore 
of an objection must have been the appointment of a receiver. 
They also insisted upon acquiescence ; distinguishing between the 
effect of ignorance, of the fact and of the law, as an excuse for that. 

The Master of the Rolls [Sir William Grant]. — ^Upon a great 
deal of this reasoning, if well founded, the rule must in many cases 
operate unjustly ; for the Court does not permit a man to get out of 
the rule by showing, that he was in a situation, in which it would 
have been justifiable to have had a receiver appointed. He is not 
permitted to show, that case did exist. Nothing is considered as 
evidence, that the appointment of a receiver was necessary, 
but that appointment ^itself; and the Court takes the cir- [*406] 
cumstance, that a receiver was not appointed, as evidence,' 
that a receiver was not necessary. As to the acquiescence, whatever 
may be effect of acquiescence in general, the relation of these parties 
prevents it in this instance: the one an attorney, and not only an 
attorney, but the attorney of the other party. The former was ac- 
quainted with the rule of the Court : the other was not. It was the 
duty of the attorney to inform his client, that he was not to allow that 
charge, if another person had been the mortgagee ; informing him 
also, that the appointment of a receiver would be the consequence : 
but that was for the consideration of the client, so informed. In this 
case that information was not given to the client. The mortgagee 
claimed this allowance as of right ; not stating the objection. The 
mortgagor allowed it, not aware of the objection. In that article, 
therefore, the account is impeached as erroneous. I do not enter 
into the distinction between the cases of an article allowed from ig- 
norance of the law, and from ignorance of the fact. The reason of 
the admission is not material. He has not given his assent : that is, 
what the Court holds a binding assent. I do not mean to say, gene- 
rally, that ignorance of the law will open an account : but, as be- 
tween these parties, standing in this relation to each other, liberty 
must be given to surcharge and falsify (1) (a). 

1. That a mortgagee is not entitled to charge commission 'for receivingthe 
rents of the mortgage estate, see, ofUe, note 2 to Chambers v. Goldmn^ 5 V. 634. 

2. Long acqaiescence is of more weight in every other case, than when it is 
weed by an agent in bar of claims tardily brought forward by his purine) pal; the 
relation between such parties may afford a complete answer to any objection on 
the score of laekes: see note 1 to Lord Hardwicke v. Vernon, 4 V. 411 ; and notes 
3, 4, to Crowe r. BaUard, 1 V. 215. 

(1) See anU, vol. ix. 260, 271, 272; SeoU v. Bre»^ 2 Term Rea 238; Davis v. 
JDbiiify,3Madd.l70. 
(a) 1 Story, Eq. Jar. § 185. 
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WILLIAMS V. COOKE. 

[Rolls.— 1805, Feb. 14.] 

ArTER a Decree the Suit may be revived by a Defendant, or the representatire 
of a deceased Defendant (a). 

The bill was filed by assignees under a Commission of bankruptcy 
against a person claiming as a mortgagee. The title of the 
[* 407] * bankrupt was under a fine by a tenant in tail ; as to 
whose legitimacy a question was made ; and a decree was 
made, directing an issue, and reserving farther directions and costs. 
In that issue the verdict was against the legitimacy. The suit after- 
wards abated by the' death of the mortgagee ; and his representatives 
filed a bill of revivor. 

Mr. Healdy for the original Plaintiffs, the assignees, objected, upon 
the authority of the case (1), before Lord Hardwicke, that a Defend- 
ant cannot revive except after a decree for an account ; observing 
also, that this was merely a revivor for costs : the bill praying noth- 
ing but that the verdict may be recorded ; to avoid that objection ; 
referring upon that to Morgan v. Scudamore (2). 

Mr. Momilty and Mr. Hart, for the Plaintiffs, in the bill of revivor, 
insisted, that they had an interest to establish the fact found by the 
verdict ; that the case cited cannot be law ; for in general a De- 
fendant may revive after a decree ; as upon bills for specific per- 
formance ; for partition ; that a trustee may convey the legal es- 
tate, &c. 

The Master of the Rolls [Sir William Grant]. — ^The good 
sense is, that in every case, where a Defendant can derive a benefit 
from the farther proceeding, he may revive, unless there is a general 
rule against it. 

The case stood over, to give an opportunity of producing authori- 
ties against the bill of revivor : but none were produced. 

See, antey the note to Morgan v. Scudamore^ 3 V. 195. 

(a) Lube's Eq. PI. Ch. 16, § 2, and note (1) ; Story, Eq. PL § 37?, § 373 ; 1 Bar- 
bour, Ch. Pr. b. 3, ch. 8, § 2, p. 679, et seq. 
(!) .Omm. 3 Atk. 691. See Mitf. 73 ; Hmoood v. Scftmed^, pott, vol. xii. 311. 
(2) Antt, voL ill 195. 
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In Hilary Term Sir Thomas Manners Sutton, His Majesty's So- 
licitor General was, upon the resignation of Sir Beaumont Hotham, 
appointed one of the Barons of the Court of Exchequer. 

Mr. GiBBs resigned the offices of Chief Justice of Chester, and 
Attorney-General to his Royal Highness the P/ince of Wales ; and 
was appointed Solicitor-General to his Majesty ; and received the 
Honor of Knighthood. 

Mr. Dallas was appointed Chief Justice of Chester. 

Mr. Adam was appointed Attorney-General to his Royal Highness 
the Prince of Wales. 

Mr. Jekyll succeeded Mr. Adam as Solicitor-General to his Royal 
Highness the Prince of Wales ; and was appointed one of his Majes- 
ty's Counsel. 

The following gentlemen were lately appointed to the Office of 
Master in Chancery, upon several vacancies by death : 

Mr. CampbeU : Mr. RidUy : Mr. Stratford : Mr. Harvey : Mr. 
Cox : Mr. Stanley : and (upon the death of Mr Ridley) Mr. Steele. 

Mr. Plumeb succeeded Mr. Steele as a Welch J|idge. 



vol. X. 19 
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THE SITTINGS AFTER HILARY TERM. 

[45 Gko. UI. 1805.] 

RUSHFORTH, Ejc parte. 
[1805, March 15, 16; 1805, Feb. 5.] 

SrBBTT by bond for advances geneially, but under a limited penalty, not liable 

beyond that amount ; and, paying that sum, is entitled to a proportion of the 

dividends on the proof by tibe creditor to a greater amount under the Bank- 
ruptcy of the principal debtor. 
Surety in a bond may compel the creditor to prove under the Bankruptcy of the 

pnncipal debtor ; and the creditor will be a trustee of the dividends for the 

surety, paying the whole (a), [p. 414.1 
But a person, liable with others upon a Sill of exchange, cannot raise that equity 

by payment, subsequent to the proof of the holder, until he has received 20lf. 

in the pound, [p. 41^.] 
Proof against each person, liable upon a bill or bond, if nothing received before 

the bankruptcy, until OOs. in the pound received ; without dutinction, whether 

principals or sureties (6), [p. 416.] 
Ground of reducing in the first instance the proof in bankruptcy in cases of mort- 

gtiee and deposit of securities. As to me effect of indorsement to secure a 

debt to a greater amount, Qtuere, [p. 418.] 
Distinction as to accommodation paper, the proof not to be expunged ; but to be 

held for the benefit of the person paying, in nature of a surety, [p. 418.] 
Rule, that a man, engaged for the whole debt,'and pajring only part, has no equity 

to stand in the place of the person paid, [p. 420.] ' 

Benjamin and William Rushforth, carrying on business in partner- 
ship, as merchants, having a banking account with Seaton and Co. 
bankers at Huddersfield in Yorkshire, applied to their brother Richard 
Rushforlh, the petitioner, to join them in a bond to indemnify the 
bankers against their advances ; engaging to deposit with the peti- 
tioner the title-deeds of a real estate and a lease of other premises, 
and to make a regular mortgage of the real estate, as a security to 
the petitioner, and as an inducement to him to become surety for 
them. Accordingly a joint and several bond, dated the 7th of June 
1800, was executed by the three Rushforths to Seaton and Co. in the 
penal sum of 20,000/. : with condition to be void, if they or any of 
them, their or any of their heirs, executors, or administrators, should 
from time to time and at all times thereafter, within the space of two 
calendar months next after notice in writing, pay Seaton and Co. their 
heirs, executors, &c. all and every such sum and sums of money, which 
shall and may at any time or times hereafter be paid or ad- 
[* 410] vanced by Seaton and Co. on account of * Benjamin and 



IS! 



See 1 Story, Eq. Jur. § 499i2, and notes, § 638. 
See Ex parte Bhxham, ante, 5 V. 448. 
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William Rushforth, by payment or discounting of drafts, bills, &c. ; 
with interest and commission. 

By indentures of mortgage, dated the 3d and 4th of November, 
1800, in order to indemnify the petitioner against that bond Benja- 
min and William Rushforth conveyed an estate, called Marshall 
Hall, to the use of Richard Rushforth, and his heirs ; subject to a 
proviso for redemption, if Benjamin and William Rushforth, or either 
of them, &., should within two calendar months after the notice in 
writing, &c. upon them and the petitioner, or after notice in 
writing by the petitioner upon Benjamin and William Rushforth, 
pay Seaton and Co. all such sum' and sums, which are or shall be 
advanced by them on account of Benjamin and William Rushforth, 
by payment or discounting of drafts, bills, &.c. ; and if Benjamin 
and William Rushforth, their heirs, executors, &.c. shall indemnify 
Richard Rushforth, and his heirs, executors, &c. against the said 
bond, &c. and all actions, suits, losses, &c. by reason of his having 
executed the said bond ; and it was provided, that, in case the peti- 
tioners should be called upon, or be damnified, it should be lawful for 
him to enter upon and sell the premises ; and that out of the pur- 
chase-money he should first pay the expenses ; next discharge all 
such sums as should be due by Benjamin and William Rushforth to 
Seaton and Co. in respect of the bond ; and next indemnify himself 
against the bond ; and pay the remainder to Benjamin and William 
Rushforth, their executors, &c. 

On the 16th of June, 1803, a notice according to the bond was 
served by Seaton and Co. upon the petitioner, to pay them all such 
sums as Benjamin and William Rushforth were indebted 
to the obligees on their banking account; * upon which [^411] 
the petitioner served a similar notice on Benjamin and 
William Rushforth. On the 23d of June a Commission of Bank- 
ruptcy issued against Benjamin and William Rushforth. Seaton 
and Co. proved under the Commission a debt of 20,000/. upon the 
balance of their banking account. After that proof they called 
upon the petitioner to pay 10,000/. under the bond, as surety. 
Having paid 4270/. in part, he presented the petition ; praying, that 
the freehold and leasehold estates may be sold ; and the money pro- 
duced by the sale may be applied, after paying his costs and charges, 
in discharge of the bond ; and, if the petitioner before such sale 
should pay the said 10,000/. to Seaton and Co., then that the pur- 
chase-money may be paid to him, in satisfaction of the said 10,000/. 
so far as it will extend ; and that upon his paying 10,000/. to Seaton 
and Co. they may be ordered to assign to him the benefit of the 
dividends on the sum of 10,000/. or so much of such dividends as 
would ren\ain after satisfying Seaton and Co. the proportion they 
\f ould be entitled to out of such dividends upon the residue of their 
debt, if 10,000/., part of their said debt, were expunged from the 
proceedings ; and that if the money arising from the sale should not 
be sufficient to discharge such costs and charges and the said 10,000/. 
then, that the petitioner may either be permitted to stand in the 
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place of SeatoQ and Co., for so much of the said 10,000/., part of 
the said proof made by them under the Commission^ as the produce 
arising from such sale should be deficient to satisfy, subject to the 
right of Seaton and Co. to receive out of such dividends their pro- 
portion on the residue of their debt, as if such 10,0002. had been ex- 
punged ; or, that the petitioner may be permitted in his own name 

by virtue of the covenants in the mortgage deed to prove 
[* 412] so much of the * said 10,0007., as the produce arising from 

the said sale should be deficient to satisfy. 
Mr. Mansfield, Mr. RomiUyj and Mr. Cooke, in support of the 
Petition. — Upon the point, as to expunging the proof, in respect of 
the payment by the petitioner, as between Seaton and Co. and the 
general creditors, the question is only, Whether there is any distinct 
tion between a negotiable security given for this purpose, and a spe- 
cialty, a bond, as in Ex parte Wallace (1), JSr parte .Crossley (2). 
As between principal and surety, if the latter had no security, and 
paid the whole debt, he would have an indisputable right to stand 
in the place of the creditor : Ex parte Marshall (3) ; followed by 
many cases : Ex parte Atkinson (4). Beardmore v. Cruttenden (5). 
Ex parte TSimer (6) ; and the proposition is clearly recognized by 
your Lordship in Wright v. Simpson (7) ; and the case of Philips v. 
Smith (8) went farther ; making it compulsory upon the principal 
to prove the debt ; in order that the surety might have the benefit. 
Then, as against the assignees, the amount of the debt, being 20,000/. 
cannot make any difierence. The surety desires to stand in the 
place of the creditor only for the deficiency after application of the 
pledge. As between the surety and Seaton and Co. the equity of 
the surety is clear to have the proof retained for him. The case. 
Ex parte Turner, shows, that the effect of the payment by the surety 

is, that the debt must clearly be expunged, if the surety 
[*41d] * had 'not an Equity to have it retained for him ; which 

Equity does not prejudice the right the principal creditor 
would have had, if the proof had been actually expunged. To 
support the proposition, founded upon the objection, that the prin- 
cipal creditor is injured by the effect of the proof of the surety, tak- 
ing away part of the fund, that would otherwise be liable to the 
principal creditor, this must be brought within the case of co-obligors, 
» or co-debtors upon a bill of exchange. The principle, upon which 
they are allowed to continue to prove and receive dividends upon 
all their securities, until fully satisfied, which is certainly established, 
depends upon the legal right of the creditor to sue all the parties. 
* ^ 

(1) 1 Cooke's Bank. Law, 155 ; 8th edit 17a 

(2) 1 Cooke's Bank. Law, 157 ; 8th edit 177 ; 3 Bro. C. C. 237. 

(3) 1 Atk. 129, 131. • 

(4) 1 Cooke's Bank. Law, 210 ; 8th edit 232. 

(5) 1 Cooke's Bank. Law, 211 ; 8th edit 233. 

(6) Ante, vol. iii. 243, see the note. 

(7) AnU, vol. vi. 734. See 2 Swanst 191 ; and the note. 

(8) In the Court of Exchequer. 
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Bat if he is paid 20s. in the ]x>und by one party, there is an end of 
his proof. That is so laid down by Lord Hardwicke in Ex parte 
Wildman (1). These creditors therefore must make out a legal 
right to sue both debtors to the extent of 20,000/. : otherwise they 
have not that double remedy, upon which Lord Hardwicke puts the 
Equity of the creditor ; and in Ex parte Marshall Lord Hardwicke's 
first opinion was in favor of the equitable against the legal right ; 
though certainly afterwards he changed that opinion. But these 
creditors have a right to sue both to the extent of 10,000/. only ; 
and the surety, paying that sum, would pay the whole debt in full ; 
and upon the authorities therefore would have a right to stand in 
the place of the creditor paid. 

It has never been decided, that, if the creditor received part of 
his debt from a third person, not under any obligation to pay, he 
would have a right to receive dividends upon his whole proof. 
Certainly there is no decision the other way. Upon the proposi- 
tion, now contended, the bankrupts may complain of injury ; if 
this debt, actually paid, is not to be treated as expunged : 
as their allowance, * depending upon the amoui{|t of the [*414] 
dividends, and their surplus, may be affected. The 
effect is, that, they pay the debt twice : first, by the creditor's proof 
under the Commission : 2dly, in consequence of the right of the 
surety to call upon them. The surety also is injured in this respect ;• 
as a fund, that might com^ to the bankrupt, and be the means ojf 
his paying the surety, is taken away. Upon the construction of the 
instrument clearly there is no engagement by this petitioner to pay 
more than 10,000/. There was no intention to give credit beyond 
that amount. The bond is absolute for that sum. The object of 
the condition was to diminish, not to increase^ the penalty ; which 
was intended to be the absolute sum of 10,000/. ; not, as part of a 
larger debt ; and that is circumscribed by the condition : so, that, 
if the debt should not extend to 10,000/., they were to pay only 
what should be actually due. 

The Lord Chancellor [Eldon]. — Some propositions, having 
reference to this question, are perfectly clear. It is now the settled 
Lawfthat a surety in a bond inay compel the principal creditor tol 
go irrand prove the bond under the Commission ; and, if the suretyn 
pays the whole, the creditor will be a trustee of the dividends fori 
him (2). It is clear also since Ex parte Marshall^ that, if there are 
different names upon a bill of exchange, and Equities among those 
persons, that one should pay first for the benefit of the others, if 
nothing is paid before proof, made by the holder, none of the others 
can avail himself of that Equity by paying a part under the bill, 
i^itil the holder has received 205. in the pound. 

♦In a case, Ex parte Woody (3) Lord Thurlow^decid- [* 415] 

(1) 1 Atk. 109 ; 1 Cooke's Bank. Law, 151 ; 8th edit 178, 4. 

(2) Jinte, vol. vi. 734. 

(3) 112th December, 1791. 
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ed, that if a surety before the bankruptcy paid part of the 
debt, the circumstance of his paying it before the bankruptcy enti- 
tled him to prove for so much as he paid, even to the prejudice of 
dividends the bond-holder would have had out of the estate ; and 
Lord Thurlow would not go to the nicety, that was adopted in Ex 
parte Turner. The case arose upon a joint and several bond, ex- 
ecuted by Cox and Jameson. Cox's estate paid a great part of the 
debt by dividends under a Commission against him. He was surety. 
Afterwards Jameson, the principal, became a bankrupt. The bond- 
holders proved only the remainder of their debt under his Commis- 
sion. Cox's assignees proved the amount of the dividends they had 
paid. The bond-holders presented the petition ; insisting, that the 
assignees of Cox should not receive dividends to their prejudice ; 
and should hold dividends, that had been received, in trust for the 
petitioners. Lord Thurlow dismissed that petition ; holding, that, 
though Jameson'^s assignees would have to pay dividends, to those 
bond-holders, yet in respect of what had been paid by Cox's assign- 
ees previously to the bankruptcy of Jameson they should have liber- 
ty to prove so much ; and the dividends paid to Cox's assignees ac- 
cording to that would be part of Cox's estate, and divisible among 
all his creditors ; and Lord Thurlow thought, the distinction was, 
that in Ex parte Marshall the payment was after the bankruptcy, 
and in the other case it was previous to the bankruptcy ; and he 
could not go into farther nicety. 

That case, as far as it goes, is in favor of this petition. As to the 
distinction taken in Ex parte Turner, I think, there is 
[*416] natural Equity in it. In Ex parte Wood, *both Cox and 
Jameson being debtors upon the bond, there was an Equi- 
ty, that the assignees of the former should not take a dividend from 
the estate of the latter to the prejudice of the bond-holders : that 
dividend being to be paid, not to the bond-creditors, but to dl the 
creditors of Cox in geneml. • 

The Solicitor General, [Sir Vicary Gibbs], for Seaton and Co. — 
This case is distinct from any, that have been mentioned ; being 
the case of principal and surety. The debt, due by this bond, is 
one debt, that^ cannot be separated ; as a party, liable under i par- 
ticular bill, may separate his liability ; having no connection with 
the bankrupt or the creditor but by that bill. The petitioner pro- 
poses to pay a part of the debt ; which cannot be distinguished 
from the rest ; and he is liable for the whole. Though the penalty 
of the bond is only 10,000/., the object of the petitioner's security 
was to make him liable to the whole balance. In the case of the 
bill the party is liable only upon that particular bill, in that particu- 
lar transaction : but these creditors, having proved the whble dehtf, 
are entitled to a /lividend upon the whole ; and having received 
that may go against the surety, if necessary. Where the whole 
debt is paid by the surety, the principle is intelligible : but, where 
he pays only part, the effect is to take away the double security. 

The Lord Chancellor [Eldon]. — I have had great doubt upon 
V0I4. X. 19* 
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this case. It is clear, where a person has a demand upon a bill or 
bond against several persons, and no part of that demand has been 
paid before the bankruptcy by any of them, he may prove 
^against each ; and the circumstance, that one is a sure- [* 417] 
ty, the other the principal, or a co-surety, as between 
themselves, does not give a right to stop the holder, receiving divi- 
dends, until he has received 20«. in the pound. That is well set- 
tled in Ex parte Marshall, and Ex parte WUdman ; and it applies 
to joint and several demands, either by bill or bond. In Ex parte 
Marshall it happened, that the person was acceptor without effects ; 
therefore, for the accommodation of the drawer ; and, being so, if 
he had paid the bill in full, he had a right to insist, that they should 
hold the proof for his benefit. If the security carries interest, is 
that equity to be extended to the prejudice of the creditor's claim 
of interest ? In the case of Cox and Jameson the money, paid by 
Cox's assignees, was paid and advanced for Jameson, and the bond- 
holders insisted, Cox's assignees should not prove against Jameson's 
estate ; for though it was true, the bond-holders could only prove 
the residue of the debt, yet Cox's estate was also debtor to them for 
that residue ; and Cox's assignees should not draw, in respect of 
what they paid before the bankruptcy, out of a fund, also liable 
with them to the residue of that debt. Suppose, there had, been no 
one else to prove ; that Cox's assignees had paid 50002. ; and that 
was one half of the debt : it is singular ; but Lord Thurlow's opin- 
ion was, that, if there was no one to enter into competition but 
those two partiesr; Cox's assignees should take out of the estate of 
Jameson 2500/., for instance ; the bond-holders taking the other 
2500/. : the sum taken by Cox's assignees to be divided among all 
his creditors. The consequenca would be, that he, a co-obligor 
with Jameson, would take one half of what was in the hands of 
Jameson. That does not appear very equitable : but Lord Thur- 
low, regarding the rule of Law, thought, it would create too much 
nicety, if, because so strong a case as that might }>e put, 
* he was to run through all the^ minutiae of all these cross [* 418] 
and subtle equities. 

Lord Rosslyn, in Ex parte Turner, laid down a different rule : 
a case certainly constituted of different circumstances : the former 
being one bond, covering the whole debt ; and yet the relief was re- 
fused to the creditor : the latter case furnishing more objection to 
such relief : the demand being upon a great variety of securities, 
upon which a great number of persons were answerable, getting into 
the hands of the creditor, as security for a cash balance. The first 
question does not seem cleariy decided, whether the petitioner could 
under the circumstances be entitled to stand in the place of the credi- 
tor at all: the purpose of the deposit not being fully answered, 
lord Rosslyn however thought the petitioner entitled to some bene- 
fit ; and then came the question, in what shape ? If that case is 
rightly determined, it leads to extreme nicety : the proof being con- 
si<[ered both as expunged, and as not expunged ; and, to ascertain 
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that equity, an account must in. every case be taken, what is the 
amount of the debts at the time ; what is to be the proportion of the 
dividend, if that arrangement is to be made ; and what, if it is not 
to be made. I am therefore not without hesitation, whether I ought 
to follow that Order. 

The present case is not in circumstances like any other ; and no 
cases in point have been cited. In the.case of all mortgages, whether 

of real or personal estate, the ground, upon which the proof 
[*419] is reduced in the first instance, is, *that the creditor has 

got part of the bankrupt's estate ; and Mr. Cooke, in his 
last edition (1) admits, that if bills and securities, not indorsed by 
the bankrupt, ^re deposited with the creditor, ultimately the same 
arrangement is made, as if the value could be ascertained at the time 
of the proof. Then does the indorsement of the paper make a sub- 
stantial difference ? If the question is put, unconnected with the 
fact of indorsement, and the demand upon one paper, the old rule 
applies. But, where the debtor indorses paper of less value, mean- 
ing to make it a security for a debt, I doubt, whether the indorse- 
ment means more than to enable the party to operate a farther ben- 
efit, than if the debtor had not indorsed it; and, I doubt whether 
the case. Ex parte Wallace, goes farther than that. It has been said, 
there is no difierence, whether it was the bankrupt's paper, or ac^ 
commodation paper. I doubt that, for this reason. If it was ac- 
commodation paper, the proof could not be expunged ; for the man, 
who pays it, pays for the use of the bankrupt after the bankruptcy, 
and is in truth a surety for the bankrupt ; and would have a right to 
insist, that the proof should be held for his benefit. But under the 
circumstances of Ex parte Wallace he could not insist upon that ; 
for the assignees would have a right to say, as between them and 
him, there ought to be no proof ; and then it would be only a ques- 
tion of expunging ; and in all the cases of a single paper the right to 
expunge turns upon the point, whether the bankrupt's estate has got 
home to the creditor. 

This is not the case of a deposit of the bankrupt's property, nor a 
security upon the bankrupt's property, nor a pure debt of 10,0002., 
unconnected with any thing else. But a third person en- 
[*420] ters into a bond under the * penalty of 10,0002. ; with a 
condition for payment to other persons of bills, notes, &c. 
without limit as' to the amount : but the extent of the demand as to 
that person being limited to 10,0002. the question upon that is, 
whether he shall say, not, that he will have the benefit of his mort- 
gage, or do any other acts, but, that he has in equity a right to make 
the obligees trustees for him of certain securities ; sdl of which were, 
as between them, intended to be paid by other persons ; and he was, 
as between them, not to pay more than 10,000/. The rule certainly 
has been, that, where a man, engaged for the whole of a debt, pay; 
only a part, he has no equity to stand in the place of the persoi 

(1) 1 Cooke's Bank. Law, 5th ed. 133 ; 8th ed^ 146. 
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fmid. That brings it to the question, what is this engagement, 
whether for the whole or a part. 

Another petition was afterwards presented by the same petitioner ; 
stating a sale of the freehold and leasehold estates under an Order, 
made on the 17th of April, 1804 ; that the petitioner was the pur- 
chaser of them, in two lots, for the sums of 2100/. and 5102. ; and, 
these sums not being sufficient to indemnify him, praying a convey- 
ance ; and that upon his paying 10,000/. to Sea ton and Co. they 
may be ordered to assign to him the benefit of the dividends, &c. as 
in the former petition. 

The petitions stood for judgment (1). 

1805, Feb. 5th, The Lord Chancellor [£!ldon]. — If the ques- 
tion had rested upon the bond given by the three Rush- 
forths, one of them being a surety, and ^ the debt under [*421] 
10,0007., he would have had a right to stand in the place 
of the principal creditor, and to have the other securities made over 
to him. The instrument upon the face of it is an agreement to ad* 
vance all such sums of money as the two Rushforths, the bankrupts, 
should draw for; and the bond is for 10,000/. The bankrupts con- 
veyed to the surety a real estate, by way of mortgage, and also gave 
him an equitable mortgage of other property, upon the same trusts, 
subject to a proviso for redemption, and a power to Richard Rush- 
forth, the surety, if he should be called upon, to enter and sell ; and 
he is expressly made a trustee of the produce of the sale in the first 
place for the persons, who are the obligees in the bond. The bank- 
ers could have called upon him to sell the estate, and to apply the 
produce in discharge of the debt due to them, before any applica- 
tion for his own indemnity. A written notice was given by the 
bankers to the surety ; and it appears, they had swelled the debt to 
20,000/. He gave similar notice to the bankrupts, and the Commis- 
sion afterwards issued. The consequence is, that to the extent, in 
which he had not paid previously to the bankruptcy, he could work 
out satisfaction only by standing in the place of the principal cred- 
itor. Proof was made by the bankers to the extent of 20,000/. ; and 
they called upon the surety to pay 10,000/. He did pay above 
4000/. ; and was willing to pay the residue upon having an assign- 
ment to him, of the benefit of the proof, made by the principal cred-« 
itor. The question as to the leasehold estate is no more than, 
whether he had an equitable lien. Upon the part of the petitioner 
it was contended, that he states nothing more than the common 
equity of a surety ; and it is clear, that if the debt had been only 
10,000/., this equity would have resulted ; and he could have com- 
pelled the bankers to prove for his benefit, and make over 
their securities. A surety is entitled to al^ the * securities [* 422] 
the principal has. But it is said, here the debt is 20,000/. ; 
and they are entitled to hold the whole proof against the surety ; 



(1) The judgment ex rdaHone. 
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and the assignees, on the other hand, contend, that, when they have 
received 10,0007. that ought to be struck off from their proof. With 
reference to that, the question comes round to this ; whether, ac- 
cording to the true nature of such an engagement between all the 
parties in this bond and mortgage, it was competent to these bank- 
ers to go on without giving notice to the surety ; for this is a case in 
which they contracted to give him notice before forfeiture of the 
bond ; whether they were at liberty to swell the demand to his 
prejudice beyond the sum of 10,000/. The agreement was to ad- 
vance all such sums as should be required : but it is limited by an 
express contract for an obligation to secure all those sums ; and the 
question is whether that limitation in the extent of the obligation is 
not a sufficient ground for the inference, that those sums were not 
to be extended beyond 10,000/., to the destruction of every right of 
the surety. Take the case of two sureties, each for the separate 
sunf of 10,000/. : each, paying the principal creditor, would be enti- 
tled to stand in his place for the sum paid. It would be very strong 
to hold, that, as they have taken but one surety, he shall be in a 
worse situation. I think, the bankers are not entitled in equity to 
say, as against the surety, that their demand is more than 10,000/. 
the amount of the bond he has given ; upon which he would be 
prima facie entitled to stand in their place : as to the residue of 
their debt, they ought to be considered, if I may so express it, as 
their own insurers. He is entitled to stand in their place ; but not 
for the whole sum of 10,000/. ; for the money produced by the sale 
of the estate, must be considered as received by the bank- 
[*423] ers. He will, * therefore, be entitled to stand in their 
place for the difference. 
As this is perfectly a new case, I make the Order, with liberty to 
file a bill. 

The order was made with the qualification in Ex parte Turner (1). 

1. As to the remedies which sureties have against the estate of their principals, 
should the latter become bankrupts, see the 52d and the 55th sections of the statr 
uteof6Geo. IV. c. 16. 

2. A creditor who holds a bill or bond as a security for his debt, of which no 
part has been paid before the bankruptcy of his debtor, may prove the whole 
amount against the estate of every one who was a party to, and Uable upon, such 
bill or bond, and receive dividends upon each of such prooft, until he has obtained, 
in the whole, twenty shillings in the pound : see, ante, note 1 to £r parUi Blox- 
kam, 5 V. 448. 

3. The rule, stated in the principal case, that a surety who is engaged for the 
whole of a debt, cannot by payment of part entitle himself to stand ih the place of 
the person so paid, must be qualified by restricting it to cases in which such par- 
tial payment is not made in discharge of ike tokole debt : see the sections of the 
recent consolidated bankrupt act above cited. 

4. In analogy with the present decision, are tlie cases of Ex varU Turner. 3 
Ves. 243 ; and Foley v. Fuddy 12 Ves. 445. 

(I) Paleif V. Field, post, vol. xii. 435. By Statute 6 Geo. IV. c. 16, s. 52, Surety, 
previous to the Commission, paying afterwards, without notice of any act of bari- 
niptcy, may prove, or stand in the place of the priftcipal, having proved. 
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RANDALL v. ERRINGTON. 

[Rolls.— 1805, Feb. 15, 16, 18.] 

Purchase by trustees of the trust property set aside; not being within the excep- 
tion to the rule : viz. full information to the Cestui que tnai ; and no advantage 
taken by the trustee of his situation to produce a beneficial bargain to him- 
self (a). 

Trust, upon a re-sale, as to the price received. Considerable length of time before 
the bill had no effect ; as it did not distinctly appear, that the Cegtui que tnut 
knew, the purchase was made on account of the trustees (6). 

Adam Wilkinson, seised of freehold and copyhold estates of in- 
heritance, in the county of Northumberland, subject to a mortgage 
to Henry Errington, and possessed of leasehold estate, and also of 
several shares of lead mines in that and other counties, in June 1779 
conveyed, and assigned all the said estates, and all his personal es- 
tate, to Henry Errington and James Liddle, in trust to sell, and pay 
the mortgage, and all other debts ; and as to the residue in trust for 
Wilkinson, his executors, &c. 

Errington and Liddle took possession under the trust-deeds. Wil- 
kinson died in 1790, intestate. Errington took out administration 
to him ; and survived his co-trustee. 

The bill was filed in 1801, by the next of kin of Wilkinson, 
among other objects, for an account of the trust property against 
Errington and the executor of Liddle : and particularly, that the 
sale of the Cherry-Tree-Hill estate to Errington and Liddle, and of 
the shares of the lead mines to the Defendant Robert Hodgson, may 
be set aside ; and, if the sale of part of the lead mine shares to the 
Defendant Dodd was without notice, that an account may 
be taken of the * difference between the real value and the [* 424] 
price, that was given ; to be paid by Errington and the 
executors of Liddle. 

The answers stated, that in July 1780, Hodgson purchased the 
estate, called Cherry-Tree-Hill, in trust for Errington and Liddle'; 
which purchase was made, in order to procure a convenient residence 
for Wilkinson, rent free, but which he afterwards refused to accept, 
at the price of 500/. They also stated, that the shares of the mines 
were in July 1779 purchased by Hodgson, in trust for Liddle, at 
the sum of 500/. The Defendants denied all fraud ; and insisted, 
that the prices paid were as much as could be got. They relied on 
the length of time ; and stated, that Wilkinson was perfectly satisfied 
with the sale ; and joined in the assignment to Hodgson of the shares 
of the lead mines. The sales were by auction ; and there was con- 
tradictory evidence as to the value. 

(a) See 1 Story, Eq. Jur. § 321, § 322 ; Foz v. Mackretk, 2 Bro. C. C. (Am. ed. 
1844), 425, note le) ; Whichcott v. Lawrence, ante, 3 V. 740, note (a); Campbell v. 
Walker, ante, 5 V. 678, note (a) ; Ex parte Bennett, ante, 381, and notes. 

(h) As to the effect oflapse of time in Equity upon cases of undiscovered fraud, 
misUike, &.c., see 2 Story, Eq. Jur. § 1521, 1521a; Deloraine v. Brotcn, 3 Bro. 
C. C. (Am. ed. 1844)^ 646, note (a), and the cases collected. 
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Mr. Alexander and Mr. Raynsford, for the Plaintiffs. — ^These 
purchases of the trust-property by the trustees for their own benefit 
cannot stand. The Cestui que Trust had no control over or man- 
agement of the sale. The whole was under the direction of the 
trustees and their agents. In the sale to Hodgson, in trust for Lid- 
die, the vendor was imposed upon ; being led to think, Hodgson 
was bidding for himself. That sale also was made in a very im- 
provident mode : these separate shares of mines having been put all 
up in one lot. The Cestui que Trust may waive the relief he might 
be entitled to against the person, to whom the trustee sells ; and, not 

disputing that sale, may make the trustee account for the 
[* 425] price ; as in Fox v. Mackreth (1). It is represented, * that 

Wilkinson was satisfied with the sale: but that circum- 
stance would not take the case out of the rule, that a trustee shall 
not unite in himself the character of seller and buyer. It does not 
appear, except by one witness, swearing at a great distance of time 
to a loose conversation, that Wilkinson ever was acquainted with 
the fact. The circumstance, that he joined in the conveyance, can- 
not make a difference. In Crowe v. Ballard (2), and many other 
cases, it is laid down, that a person in such a situation, an oppressed 
man, in the hands of these persons, cannot confirm the transaction. 
The whole effect of their representation is, that he was present, 
when some of these estates were put up to sale. As to the objection 
from the length of time, before the bill was filed, this is a general 
and continuing trust; and was not executed even at the time the 
bill was filed. They were making sale from time to time, and pay- 
ing debts; and in 1800 a considerable part of the estates was dis- 
posed of. No account was given. The Cestui que trust was not 
bound to apply upon any part of the transaction : the whole trust 
not being concluded. It is not like a single transaction. Two of 
the persons, now interested as representatives, are married women ; 
and all are in low circumstances, ignorant of their rights and of 
Wilkinson's affairs. 

Mr. Romilly, Mr. Hollisiy Mr. Trower, and Mr. Bell, for the De- 
fendants. — Admitting the propriety of carrying the rule to the 
extent, to which it has been carried in the late cases, which are all 
referred to in Coles v. TrecothicJc (3), certainly farther than it went 
formerly, there is no rule, that a trustee shall not buy from the Ces-- 
tui que Trust. 

The Master or the Rolls [Sir William Grant]. — 
[* 426] * Clearly there is no such rule as that. The rule is, that 

a trustee shall not buy for himself. 
For the Dsfendants. — Wilkinson himself was a party ta the con- 
veyance; and, as far as he could, sanctioned tt. He was well 
acquainted with the mining business. This is an attempt to set 

(1) 2 Bro. C. C. 400. 

(2) Mte, vol. i. 215 ; 3 Bro. C. C. 117. 

(3) Jlrde^ vol. ix. 234. See, also, Ex parte Bennett, ante, 381, and the note, 
iii. 752, to Whichcote v. Laicrence. 
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aside these sales after acquiescence for eleven years by him, and for 
eleven years more, since his death, by these Plaintiffs. At such a 
distance of time fraud cannot be presumed ; and there is no evidence 
of it. The sales having been made by auction, inadequacy of value 
would have been no ground ; even if the bill had been filed imme- 
diately; according to White v. Damon (1). Upon the Rule of Lim- 
itation, adopted in Equity, by analogy to the Statute of Limitations, 
according to Lord Deloraine v. Brown (2), and Smith v. Clay (3), 
no relief can be given. 

Feb. ISth. The Master of the Rolls [Sir William G&ant]. 
— As to the sale to Errington of the Cherry-Tree-Hill estate, it 
does not distinctly appear, how he individually became the pur- 
chaser. The representation by the answer is, that it was purchased 
by the two trustees with the particular intention to let Wilkinson 
himself have it for a residence. That intention failed ; Wilkinson 
refusing to take it for that purpose. It is clearly then the case of a 
purchase by a trustee; and upon the ordinary rule it 
cannot stand; * admitting, that a trustee may purchase [*427] 
from the Cestui que trust, under the limitations, and with 
the restrictions laid down by the Lord Chancellor in Coles v. 
Trecothick ; provided it is distinctly and fully understood by the 
Cestui que trust, that he is selling to the trustee, and the trustee 
takes no advantage of his situation, to produce a beneficial bargain 
to himself. But the length of time, that has elapsed, is objected. 
Acquiescence may have the same efiect as original agreement ; and 
may bar such a remedy as this. But the question as to acquies- 
cence cannot arise, until it is previously ascertained, that the 
Cestui que trust knew, his trustee had become the purchaser ; for, 
while the Cestui que trust continued ignorant of that fact, there was 
no laches in not quarelling with the sale upon that special ground. 
It does not appear to me distinctly ascertained, that Wilkinson, or 
these Plaintifis down to a recent period, knew, that Errington had 
become the purchaser. If the purchase was made with Wilkinson's 
privity for the purpose, stated in the answer, of his residence, when 
that purpose failed, the conclusion is, that it remained in efiect 
unpurchased, a part of the trust-property : the object, for which it 
was taken out of the mass of the trust-property, not being accom- 
plished. Upon the part of Errington, therefore, distinct and explicit 
information was necessary, that, the original purpose having failed, 
he had taken the estate to himself, and meant to keep it at that 
price. I do not say, knowledge may not be inferred from circum- 
stances : but there are no circumstances creating that inference in 
this case« The possession was ambiguous. The trust was not 
completely executed. Part of the estates remained unsold till 
1800. The trustee was in possession of those estates as trustee. 

(1) Ante, vol. vii. 30. See the note, viii. 137. 

(2) 3 Bro. C. C. 633. 

(3) 3 Bro. C. C. 639, n. 
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If the purpose, for which the purchase was made, failed, non con- 
stat, that Wilkinson might not suppose, that estate was 
[* 428] * in the possession of the trustee for the purpose of the 
trust : as the other property was. At all events, to fix 
acquiescence upon a party, it should unequivocally appear, that h§ 
knew the fact, upon which the supposed acquiescence is founded, 
and to which it refers. In this case there is no such distinct, ex* 
plicit, evidence ; and. therefore upon the Common principle, being a 
purchase by the trustee, it cannot stand. 

The case as to Liddle turns upon the same principle. A consid- 
erable length of time has elapsed ; and it is with great reluctance 
that the Court unravels matters at a great distance of time ; when the 
circumstances may have undergone^ considerable alteration ; and it is 
possible, that, if the transaction had been questioned recently, the party 
would have conceived, that he had very little interest in disputing 
what was done. But upon the sale of the lead mines there is no 
evidence whatsoever, that Wilkinson knew, Liddle had become the 
purchaser. It is said, Wilkinson was satisfied with the sale to 
Hodgson ; for he joined in the conveyance. That is evidence, that 
he was not then dissatisfied with the price. But the question never 
is, whether the sale was at a fair price or not. The trustee cannot 
protect himself from the effect of the rule by saying, " You have 
got as good a price as you could have got from any other person." 
The Cestui que trust has a right to say, " I will try, whether it will 
sell better ; '^ and he has a right to whatever profit or advantage the 
trustee has made by the purchase. Nothing more results from the 
circumstance, that Wilkinson joined in the conveyance, than that, 
as a sale to Hodgson, he was satisfied, and willing to confirm it. 
But he did not know it was a sale to Liddle. The only 
[* 429] evidence of that is an ambiguous expression in * the 
executor's answer, that Wilkinson knew of, and approved, 
the sale to Hodgson, in trust for Liddle. That means no more 
than that he approved that sale to Hodgson, which Liddle states to 
be in trust for him. If the Defendant meant any thing else, be 
should more distinctly and explicitly have stated, that Wilkinson 
knew it was in trust for Liddle, and approved of its being so made. 
It is the defendant's fault therefore, if that fact existed, and is not 
distinctly made out. It was his business to show all, that is neces- 
sary to constitute an exception to the rule ; for prima fade a pur- 
chase by the trustee cannot stand. He ought to show notice to the 
Cestui que trust, distinct information to him, acquiescence after that 
distinct information communicated. That is not done ; and there- 
fore as to Liddle I must open the sale to him ; and with regard to 
the parts, that he has sold, must hold him a trustee, upon the prin- 
ciple in Fox V. Mackreth, 

As to the extreme difficulty which a trustee will always meet in an attempt to 
support a purchase made by him from his cestui qtie trust, see, ante, note 1 to 
IVhchcoff V. Lmprence, 3 V. 7-10 ; see, also, notes % ^, 4, to Croioe v. Ballard, 1 
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y. 215 ; and note 1 to Lord Hardidckt v. Vernon^ 4 V. 411 ; with respect to the 
ill grace, and feeble effect, with which laehea and acquiescence can be imputed to 
a cestui qyjt trusty by the trustee or agent whose duty it was to guard his employer 
against tne consequences of neglect, and who will not be allowed to retain an ad- 
vantage gained by an abune of his confidential relation, and the duties which such 
±rust imposed upon them. For, notwithstanding the disinclination of Courts of 
jSquity, to countenance stale demands, trustees may be made to account to their 
cestui que trust after a very considerable lapse of time : see note 2 to Jones v. 7\ir- 
ierviSe, 2 V. 11. 



COCK V. RICHARDS. 

[1805, Feb. 21.] 

Bond, to marry a woman, or pay a sum of money, established at law. 

Injunction, till the Hearing, on grounds of public policy : being an engagement, 
founded upon expectations under the WiU of a third per8on/(Uiough not a rela- 
tion) from whom it was kept secret, to marry at his death ; and no mutual ob]i- 
^tion (a). 

Actions would lie upon mutual promises of marriage (6), [p. 438.1 

Action on the case upon a parol promise of marriage (c), [p. 439.] 

A MOTION was made Sox an injunction, to restrain the Defendant 
from proceeding to execution in an action of covenant against the 
PlaintifT, under the following circumstances, admitted by the answer. 

The Plaintiff was an apprentice to John Tovery, a shipwright in 
the King's Dock-yard at Woolwich; and the Defendant was a 
female servant in the same family. An attachment took place be- 
tween them, when they were both about the age of 22 ; 
and he promised to * marry her, if she would wait till the [* 430] 
death of Tovery ; from whom, though no relation, be had 
expectations. In 1795 she consulted him about leaving her master ; 
and requested to know, what he wished her to do ; he told her, she 
might make herself perfectly easy as to her future provision in life ; 
and that he would give her a bond, as a security for the performance 

(o) See 1 Story, Eq. Jur. § 274, § 275. 

[b] It is not necessary that an express agreement should be proved, but an 
agreement may be inferred from those circumstances which usually accompany 
such an engagement IVigfdman v. CoateSj 15 Mass. 1, (Rand's ed.) 5, note (a), 
6, note (a). 

A jury may infer mutual promises of marriage from the defendant's visits to the 
plaintiff; and his declarations that he had promised to marry her. Southard v. 
JRexford, 6 Cowen, 254. See, also, Daniel v. Botcles, 3 Car. & Payne, 553 ; Cole 
V. Vottinghamj 8 ib. 75. 

The promise to marry by an infant, is a good consideration for a corresponding 
promise. WiUard v. Stone, 7 Cowen, 22 ; Cannon v. ^Isbury, 1 Marsh. 76. See 
farther on this subject, Cbitty, Contracts, (6th Am. ed.) 536, tt seq, ; W. W. Story, 
Contracts, § 129. 

(c) Chitty, Contracts, (6th Am. ed.) 537 ; PhiUpett v. If'allett, 3 Lev. 65 ; Har- 
rison v. Cofic^ 1 Lord Ray. 387 ; Montaeue v. MaxtoeU, Stra. 236. 

In New Hampshire it was held, that a contract to marry at the end of five years, 
is within the Statute of Frauds, and is void, unless in writing. Derby v. PhelpSy 
2 N. Hamp. 515. 
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of his said promise of marriage, in any sum she chose ; and he ad- 
vised her to quit her service ; alleging as a reason, that he would 
rather take her in marriage from her father's house than from Mr. 
Tovery's. In consequence of that conversation, being requested by 
him to fix the amount of the bond, she named the sum of 2000/. ^ 
and he accordingly gave and delivered to her the following instru- 
ment, drawn by himself : 

<^ Know all men by these presence that* I Francis Cock Sawyer's 
Measurer of His Maj'^ Dock Yard Woolwich in the County of Kent 
am held & firmly bound by these presence to Eliz^h Richards of the 
Parish of Woolwich in the County of Kent duly & truly to marry the 
sd Elizth Richards within the space of one Whole year after the 
death of M^ J. Tovery " Master-Shipwright, &c. " and in Case I the 
gd Fr" Cock sh^ at the expiration of the Term afors<^ refuse to marry 
the s^ EU^ Richards of the afores<^ Parrish and County then I the 
afores<^ Fr^ Cock of the afores<i Parris and County am held & firmly 
bound by the presence to pay to the s^ Eliz^ Richards of the afored 
Parrish & County the sum of 2000/. of lawful money of 6^ Britain ; 
and in case I the s<^ Fr" Cock sh<^ at the expiration of the term 
afore^ refuse to perform either of those Agreements afores<^, then I 
the s^ Fra» Cock Do submit myself to be proceeded ag* as the 
Law shall direct. Given under my hand this 19th day of March 
1795, & in the 35th y^ of the reign of Our Sovereign L^ Geo. 

3." &c. 
[* 431] *This instrument was signed by the Plaintiff, and pur- 
ported to have been signed, sealed, and delivered, in the 
presence of two witnesses: but the witnesses subscribed a blank 
paper. At the execution of this instrument the Plaintiff's property 
was about 400/. He informed the Defendant, that he had seen 
Tovery's Will ; that he was appointed sole executor; and, as there 
were only a few inconsiderable legacies, he would be possessed of 
property to a considerable amount. At that time his income from 
his situation in the Dock-yard, and his own property, was 190/. 
a-year. The only income of the Defendant was her wages and per- 
quisites, amounting in the whole to 12/. a-year. Soon after the ex- 
ecution of the bond she quitted her service, and went to live with 
her father. Tovery died in 1802. An affectionate correspondence 
was kept up between the Plaintiff and Defendant : his letters con- 
taining repeated assurances of making her his wife on the death of 
Tovery. The Plaintiff continued those assurances of marrying her, 
notwithstanding he was married to another woman, and had been 
married a considerable time previous to the death of Tovery. By 
a letter, dated the 1 1th of May, 1802, giving an account of that 
event, the Plaintiff states, that he and his brother were left equal 
and joint executors : that Tovery had given from them only 80H5/., 
and that the time is drawing near for their union. 

The action was tried in the Court of Exchequer, and a verdict re- 
covered for 2000/. A motion, that the Defendant at Law might be 
at liberty to enter up a nonsuit, upon the grounds, that the bond had 



1806.] COCK V. RICHARDS. 431 

not the proper stamp, and that it had not been properly delivered, 
was refused ; and a motion, in arrest of judgment, on the ground, 
that it was in restraint of marriage, and not mutual, also was un- 
successful. Upon the failure of that motion the bill was filed ; 
praying an injunction ; and that it may be declared, that the bond 
was unduly and unfairly obtained : and that it may be 
* delivered up to be cancelled ; or, that an issue quantum [* 432] 
damnificatus may be directed. The residue of Tovery's 
property, taken under his Will by the Plaintiff and his brother, ac- 
cording to the bill was about 8000/. between them. 

The Defendant denied, that the bond was obtained unfairly, by 
undue influence, control, &c. and that the Plaintiff was obliged to 
keep it a secret from his -master : it not being necessary to do so 
for any other reason, than for fear it might induce To very to make 
some alteration in his Will. 

Mr. RomUly and Mr. Wetherett, In support of the Motion for an 
Injunction. — ^The principle of Woodhotue v. Shipley (I) applies 
closely to this case. Though this is not the case of a son, having 
expectations from his fiither, giving a bond to marry after the father's 
death, it is the case of a young man, in a manner adopted by his 
master, giving a bond to marry, when, by his master's death he gets 
the fortune he expects. There are strong circumstances in this case, 
that did not occur in that. As in Lowe v. Peers (2), there is no 
reciprocity here : this Defendant not being bound to marry the 
Plaintiff. This Plaintiff is a young man, under the influence of an 
attachment for the Defendant, which she uses for the purpose of 
dealing with him for his expectations. The answer admits, that the 
whole transaction was kept a secret from the master, which 
was from the apprehension that he might alter * his inten- [* 433] 
tion of bounty to the Plaintiff. It is also admitted, and 
was proved at the trial, that the bond was not signed, sealed, and 
detivered, in the presence of the witnesses ; who signed to a blank 
paper. The jury however presumed delivery. It is also admitted, 
that this apprentice had very inconsiderable property beyond his ex- 
pectations from his master ; upon which therefore this bond was to 
operate. His salary according to the answer was but 1 901. a-year ; and 
her whole income was her wages of 12/. a-year. The ground of relief 
is,, that the transaction is in nature of a fraud upon the person, 
from whom the bounty is to come. Suppose, the Master had dis- 
covered this transaction ; and had imposed a condition upon the 
Plaintiff, that he should not marry the Defendant. The principle is 
the same as in the case of parent and child. 

2dly. At least this sum of 2000/. must be considered a^ a penalty, 
against nf hich the Court will relieve ; and cannot be looked at as 



^1} 
(2) 



2AtL535. 

4 Bur. 2225; WDm. 364. 
VOL. X. 20 
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liquidated damages. Sloman v. Walter (1). Hardy v. Martin (2). 
In Tall V. Ryland (3) the Court refused to interfere merely on ac- 
count of the small amount. The relative situation and means of 
these persons are perfectly inconsistent with the notion, that this 
could be intended as stipulated damages. Suppose, in the interval 
any particular circumstance had occurred : for instance, she might 
afterwards have led a most profligate life : would this Court in that 
case have permitted the whole sum to be recovered ? Her conduct, 
though not entitling him to complete exoneration, might .have left 
him subject only to nominal damages. This sum therefore can be 
considered only as security for damages, not as the damages them- 
selves. 
[* 434] * Mr. Richards and Mr. Wingfieldy for the Defendant. — 
Under the circumstances of this Plaintiff's conduct, de- 
ceiving the Defendant, holding out to her this expectation even after 
his marriage with another woman, he has no claim to relief against 
' this verdict : two applications to the Court of Law, impeaching it, 
having failed after great consideration. This cannot be compared to 
Woodhouse v. Shipley : a daughter, entering into such a stipulation 
without her father's consent, to her own disparagement. That was 
a fraud upon the parent. These parties were both sui juris ; and 
their condition not unequal. The amount of the sum was for their 
consideration, the subject of contract. His expectations from his 
Master did not place him in the relation of a child to a parent. 
The engagement to marry is founded upon an expectation of for- 
tune, that will make it convenient. The transaction in Woodhouse 
V. Shipley could not stand ; as being against the policy of the 
law: withdrawing a daughter from the protection of her father. 
The objection frodn want of reciprocity here was a question at law ; 
and has been deliberately determined. The instrument itself im- 
ports consideration ; and is valid at law ; and under the circum- 
stances there is no policy against it in equity. Key v. Brad- 
shaw (4) turned, as Lord Hardwicke observes, upon the inequality 
of circumstances and the danger of such transactions in families. In 
Lowe v. Peers the contract was not to marry any one else : a re- 
straint therefore upon marriage. 

2dly. This is to be considered, not as a bond with a penalty, but 
as an engagement, if he should not marry the Defendant, to pay her 
this sum of money. The distinction between a penalty and stipu- 
lated damages was much discussed in the Court of Com- 
[* 435] mon Pleas in * the case of Astky v. Weldon (5) ; and 
your Lordship declared, you did not understand the prin- 
ciple of Hardy v. Martin. In Fletcher v. Dyche (6) the weekly 

(1) 1 Bro. C. C. 418. 

(2) 1 Bro. C. C. 419, n. ; 7th May, 1783. SUted by Mr. Romilly from his own 
note. 

(3) 1 Ch. Cas. 183. 

(4) 2 Vem. 102. 

(5) 2 Boa. & Pal. 346. 
^ (6) 2 Term Rep. 32. 
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sum ^ stipulated was considered as liquidated damages. It might 
have been impossible for the Plaintiff to have paid this or any snm : 
but he might have performed his engagement ; and under the cir- 
cumstances of his conduct he deserves no assistance from a Court of 
•Equity. In Atkina v. Farr (1) the bond was supported ; and the 
whole sum decreed. 

Mr. Romillyy in reply. — This cannot in principle be distinguished 
from fVoodhouse v. Shipley ; which was the case of a woman, sui 
juris, at the age of twenty-six. Lord Hardwicke meant only, that 
she was not sui juris with reference to property ; that she was deal- 
ing for her expectation. There can be no doubt, that this transaction 
is in opposition to every principle of good policy. Marriage ought 
to be contracted in consideration of the personal qualities of the per- 
sons contracting. A variety of changes might have taken place in 
their circumstances. This woman might have become a lunatic ; 
and during a lucid interval might have claimed the performance of 
this engagement. As to the other question, the answer admits this 
to be a penalty ; representing the conversation, that he would give 
her a bond as a security for the performance of his promise ; desir- 
ing her to fix the amount of the bond ; and she named 2000/. She 
cannot represent that as liquidated damages ; taking in all the con- 
tingencies, that might have happened, all possible alterations in her 
situation and his. Rolfe v. Peterson (2) was decided upon this ; 
that on the face of the agreement it appeared, that it was, 
not a penalty, but an agreement for the * payment of a [* 436] 
particular sum. Lord Rosslyn in Hardy v. Martin (3) 
said, Lord Camden took it to be the case of a penalty ; and the 
ground of the appeal was, that it was a contract, that if the land was 
used for one purpose, one rent should be paid, if for another pur- 
pose, another rent; and that contract a Court of Equity had no 
power to moderate. 

The Lord Chancellor [Eldon]. — The question at present is 
only, whether the circumstances, as they now stand, furnish sufficient 
doubt to authorise the Court to pause, before it permits execution 
to be taken upon a bond, given under those circumstances ; reserv- 
ing to the hearing the grave and serious question, Whether such an 
instrument can be permitted to stand. The case has been repre- 
sented in two views : first, as a bond against policy, and to be re- 
lieved against upon the principle in Woodhouse v. Shipley ; next, as 
an instrument, binding a person in a penalty : that penalty to be 
considered^as intended only to secure such damages, as ought to be 
recovered ; upon which it is insisted, that execution is not to be per- 
mitted upon the judgment ; but that it is to be considered only as 
security for the result of an issue << Quantum davmijicatusJ^ Ac- 
cording to a note of the Chief Baron's judgment two grounds were 

(1) 1 Atk. 287. 

^ 6 Bro. P. C. 470. 

Stated by Mr. Romilly from his own noCe. 
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laid upon the motion for a new trial : first, that the instrument had 
not been stamped : secondly, that it was not executed in the r^u- 
bur mode : viz. the witnesses knew nothing of the sealing and signa* 
ture ; and the Chief Baron states, that he considers it, as if there 
were no witnesses; and in that case, the hand*writing being pro¥ed,# 
it would be good at law. Upon the face of the instrument I think, 
it never was intended to be sealed. I collect from it, 
[* 437] * that both these persons knew, the Plaintiff had expecta- 
tions from Tovery ; for they contract with reference to a 
marriage, not to take place till after his decease. In that respect it 
resembles Woodhotue v. Shipley. The instrument is most improvi- 
dent. There is no doubt, they were dealing with reference to the 
expectations from Tovery : yet, as it is drawn, if nothing had been 
left to the Plaintiff by Tovery, if the contract was under such cir* 
cumstances, that no jury would have given a farthing damages, if, 
though proper at first, it became improper on account of any change 
in her, yet the Plaintiff must according to- the instrument have paid, 
if not in his purse, in his person. There is no mutuality whatsoever 
in this ; for she is bound to nothing. Therefore, if her expectation 
had been disappointed, as well as his, and her circumstances im- 
proved, she might have said, as Tovery had left him nothing, and she 
had become a person of substance, she was not bound to marry him. 
Such an engagement has no providence ; and it is open to every 
imputation, that can belong to it, and that is cast upon it in the gen- 
eral reasoning of Lord Hardwicke. There is a passage in the 
answer, that might possibly form the ground for an application to 
reform the contract ; if it was not drawn up with a penalty ; for, 
when they talk over the mode of performing the engagement, he is 
so improvident as to tell her, the extent of the sum shall be measured 
by her will and pleasure. By that passage it appears clearly intend- 
ed to be a penalty, if it is not ; and it may be very difficult, at- 
tending to the actual form, to say, it is so. 

In Woodhotue v. Shipley Lord Hardwicke goes through all the 
cases ; in which I shall not follow him farther than by making a few 
observations. The case of Atkins v. Farr was founded upon the 
doctrine of pramium pudoris : also the condition was to 
[* 438] marry in a year from * the datd of the bond. The case 
in Vernon had a strong ground for the interference of a 
Court of Equity ; for, if a young lady of quality is permitted to 
marry a servant, and he to marry her, an action for breach of prom- 
ise of marriage would lie by either ; and, if a bond was given, upon 
which consideration is not necessary, I do not know that tl^ Law 
could make any thing of it : yet it was thought, there was a sort of 
aristocratic principle ; upon which relief might be given upon the 
inequality of circumstances, and upon a much better ground, the 
danger to families. That shows, the Court will relieve, where the 
Law will not. In Woodhouse v. Shipley the parties were sui juris: 
that is, as to the contract of marriage. The lady was of the age of 
26. Her property did not exceed 500Z. : in fact it was realized 
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only to the Hmoant of 3402. It is true, she was living in her father's 
house : but, notwithstanding that, still she might enter into any 
contract of marriage. There is no doubt, upon mutual promises 
actions would lie (1). It did not rest upon mutual promises: but 
•she gave a bond. There could be no doubt, that the 600/. was a 
penalty ; for it was given to secure a less sum. The Defendant 
upon the other hand agrees, that, if he shall not marry her after the 
decease of her father, she shall have all his property real and per- 
sonal. The bargain was not very unequal. Lord Hardwicke does 
not deny, that a recovery might have been bad at Law ; but states 
the various grounds, upon which the Plaintiff was entitled to relief 
in Equity : first, that to permit such a bond to stand is against the 
policy of the Law ; collecting, that, as the marriage was not to take 
place till after the decease of the parent, they were dealing upon 
expectations, which they must know, the parent, if informed, 
would probably disappoint; and considering, that the 
* policy of the Law would not allow it to be kept a se- [* 439] 
cret from those, standing in a natural, or any other, re- 
lation, raising fair expectations, that the party would be an object of 
the bounty of those persons ; and Lord Hardwicke uses the phrase 
" parents or fritndt.^^ 

If a person at the age of 26 could not enter into such an engagement, 
on the ground, that it was a fraud upon a pa^nt, it is extremely 
difficult to say, a person of the age of 22 or 26 may enter into such 
an engagement ; the contract on the face of it appearing to proceed 
upon an understanding between the parties, that it behoved them to 
postpone the execution of it, till tKe views they had could not be 
disappointed by coming to the knowledge of a third person, stand- 
ing in loco parentis as to one. But Lord Hardwicke did not feel 
bold enough to put it upon that only. Another circumstance, to 
which he adverts in strong language, is, that at the death of the 
father the bond the man had executed was found in the man's pos- 
session. The answer stated, that the fact was so ; but that the 
bond had been originally delivered to her, and she had placed it in his 
hands ; not for the purpose of vacating the security ; but to remain 
still effectual ; and Lord Hardwicke says, that shows the great confi- 
dence she had in him ; and concludes therefore that she might not have 
acted advisedly in entering into the engagement ; and his observa- 
tion upon that applies to this case " if there was no mutual obliga- 
tion, there had been no color to support this bond." In this case 
unquestionably there is no mutual obligation ; not even a parol 
promise ; upon which an action upon the case would lie (2) : but 
certainly no such mutual obligation. If it was not by an instrument 
under seal, and nothing but a promise, a consideration 
must have been * proved. If no action could have been [* 440] 
brought before a distant period, and there had been no 
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breach till then, the circumstances of the Defendant at that time 
must have been given in evidence ; and he might have said, the 
sum of 2000/. would have been the fair measure of the damages, if 
Tovery had left him property, answering his expectations ; but 
nothing had been left to him ; and the jury might have regarded his 
circumstances at that time. 

Lord Hardwicke then states, that the instrument is under a pen- 
alty ; which in his opinion forms an objection. The 600/. was a 
penalty ; but the 500/., the sum to be recovered, could not be so 
described. In a substantial sense that must have been considered 
as liquidated damages. Yet Lord Hardwicke considered the cir- 
cumstance of liquidating such a payment with reference to a con- 
tract of marriage as an additional ground, upon which a Court of 
Equity should look with suspicion at a contract, which he avowed 
he could not set aside, as actually fraudulent. Lord Hardwicke 
then proceeds to add small circumstances, that the bonds were exe- 
cuted in an ale-house ; where she had no friend ; that two stran- 
gers were called in to witness it ; &c. In this case there were no 
witnesses. 

The authority of Lord Hardwicke, attending to all the circum- 
stances, decides, that this is a case, in which upon the first ground 
he takes it is due to considerations of great public magnitude to deter- 
mine here, whether a bond, such as this, is to be enforced. Whether it 
ought to be enforced at Law I will not say : especially after a de- 
cision at Law. The Court of Exchequer seem to think it a case, in 
which there might be a recovery at Law, that would not prevent 

relief in Equity. Cburts of Law have not till very lately 
[^441] taken upon themselves to canvass * marriage brocage 

bonds, and such contracts ; which have been constantly 
cut down in equity. I am of opinion upon this ground, there ought 
to be an injunction until the hearing. It is not necessary to discuss 
the other ground. It would be very difficult, attending to the form 
of this instrument, upon which there has been a recovery in an ac- 
tion of covenant, to consider this as a penalty : but the question 
would be. Whether, if by the improvidence of the party it is drawn 
up so as to be considered not with a penalty, this Court would not re- 
form it in that respect ; so as to make it with a penalty ; and, if so, 
the Court would deal with it, as if it had been so framed orig- 
inally. 

The Injunction was ordered. 



A BILL will lie for discovery of a promise of marriage, in aid of an action of 
assumpsit founded on the contract between the parties : Vaughan v. Aldridtrt^ 
Forrest's Exch. Rep. 42. But equity will mye no assistance in support of a claim 
savoring of marriage brocage ; {^n§^ v. Burr^ 3 Meriv. 693 ;) indeed, all suck 
transactions are so averse to public policy in their inception, that they are held 
not to be capable of subsequent confirmation : Martin v. LiUkhales^ 1 Ball & 

VOL. X. 20* 
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Beat 358 : and, if the principal case was not one of marria^ brocage, strictly 
speaking, it had many of the same objectionable features, oeing a clandestine 
agreement respecting marriage, which concealed agreement was fraadiUently de- 
ceptive upon a third party. 



BAYLEY V. DE WALKIERS. 

[1805, Feb. Sa] 

Answer of a Defendant, abroad, (not required to be on oath) ordered to be put in 
by •a person, having a general power of attorney to defend suits, &c. without 
signature (a). 

A'hotion was made, that certain persons in London may be at lib- 
erty to sign the answer of the Defendant ; who was resident at Brus- 
sels ; but had left in England a general power of attorney to act for 
him, and to appear, defend and compromise, suits, execute deeds, &c. 
It was not necessary, that his answer should be on oath ; as he was 
merely a mortgagee, submitting to re-convey on receiving the remain- 
der of his money. 

The Lord Chancellor said, it would be better to take the answer 
without signature ; that they should be at liberty to file an answer, 
as the answer of this Defendant ; the fact of the power of attorney 
being entered in the Order. 

* Mr. Thomson^ in support of the Motion, objected, that [* 442] 
an answer without oath requires signature. 

The Lord Chancellor [Eldon]. — ^An answer without oath, and 
every answer, generally, requires signature (&). But that was not 
the old rule ; and I think it better to take the answer without sig- 
nature under such circumstances, than to take the signature of 
another person under the pretence, that it is the signature of the 
Defendant. 

Mr. Hart (Amicus Curue) referred to Sir Henry Ovnllitn's Case (1) ; 
observing, that his answer was taken without signature. 

The Lord Chancellor [Eldon] said, he recollected that ; and Sir 
Henry Gwillim had left an authority to act for him. 

The Order was made accordingly, that the answer should be taken 
without signature. 

See, ante, the note to v. Lake, 6 V. 171. 

(a) See 1 Barbour, Ch. Pr. 141, 142 ; 1 Smith, Ch. Pr. (Am. ed.) 266, et sea. 
h) See Lube's Eq. PL (Am. ed.) 39, note (1), and 40 ; FuUon Bank v. Beackj 
' 2 Paige, 307 ; Story, Eq. PI. § 875. 

(1) .OnU, vol. vi. 285 ; see the note, 172. 
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TARLETON v. DYER 
[1805, Feb. 2a] 

After a joint Answer by husband and wife, and amendment of the Bill, the hus- 
band going abroad, the- wife, being the material party, cannot be brought into 
contempt without a previous order upon her to answer separately (a). 

Order accordingly for a Subpoena to her alone. 

The bill was filed for an account of transactions^in the West In- 
dies. One of the Defendants, who was the widow, executrix and 
residuary legatee, of one of the accounting parties, having 
[* 443] married again, put in an * answer jointly with her husband. 
The bill was amended ; after which the husband went 
abroad. The wife being served with a subpcena to answer the 
amended bill, took no notice ; upon which ft motion was made for 
an attachment against her for her appearing to the amended bill, 
upon affidavit of service of the Subpcena, and that her husband is 
out of the jurisdict^ion, and her Answer necessary (l). 

The Lord Chancellor [Eldon]. — My doubt is, whether upon 
the special circumstance, that the husband is out of the kingdom, you 
ought not to have got an order upon her to answer separately. 

Mr. Trawer, in support of the Motion. — ^There has been some dis- 
pute, whether it is necessary to serve a subpoena upon an amended 
bill. According to the late cases in Mr. Dicken's notes (2) and 
Angerstein v. Clarke (3) it is not : the amended bill being consider- 
ed as the original bill. But Mr. Hollist is of opinion, that the sub- 
pcena is necessary ; and for a good reason ; for, if the amendment ib 
made in the Vacation, how is the Defendant to know, that there is 
an amendment ? Bell v. Hyde (4). 

Mr. Romilly (Amicus Curia) observed, that, where there is not a 
new engrossment, the Plaintiff undertakes to amend the Defendant's 
copy ; and that gives him notice. 

The Lord Chancellor. — ^This will not vary the case. You can- 
not bring her-into contempt for not answering the amended 
[* 444] bill, unless * you have a previous Order, that she shall an- 

1 Smith, Ch. Pr. (Am. ed.) 193-195. 

The affidavit stated, that the Plaintiff is informed and helieves, that the 
Defendant Mark Dyer previous to or soon after the amended bill filed left England 
for the West Indies ; and has not returned ; upon which account the Plaintiff would 
not be able to serve him : but he is only a nominal Defendant, as having married 
Mary Dyer; who is alone acquainted with the matters in the original and amended 
bills, and is the most material Defendant : her late husband having corresponded 
with her upon his affairs, as appears by her answer to the original bill ; and the 
Plaintiff is informed by his Solicitor, that she had been served with a Subpoena to 
appear and answer the amended bill ; and on the 16th of November last notwith- 
standing such service she refused to appear, &c. ; whereby the Plaintiff is de- 
prived of the benefit of her answer; whicn he conceives to be material. 
(2) Hail V. Camp, Bagshaw v. Baison, 1 Dick. 108, 113. 

.OntCj vol. i. 250 ; Sfce^lngton v. -^-, iv. 66. 

Pre Ch. 328. 



ill 



(3) 
(4) 
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swer separately. Upon the affidavit I have no hesitation to order, 
that a Subpcsna shall be served on her alone. 

' The Order was, that service of Subpcena to appear to and answer 
the .amended bill upon the Defendant Mary, the wife of the De- 
fendant Mark Dyer, be deemed good service upon the Defendant 
Mary Dyer. 

A ftmt coverU is not onlv not compellable to answer sepaiately from her hus- 
band, without a special order is obtained for that purpose, but she will not be per- 
mitted so to answer, unless she obtains such an order : Garey v. fVhiUxngham^ 
1 Sim. & Stu. 163. Where, however, the husband is residing abroad, and the 
wife, who is within the jurisdiction, is served with the aubpanoy an attachment 
may issue a^inst her for want of apotaranee ; the motion, it seems, is one which 
requires notice : Bushell v. BusneUf 2 Sim. & Stu. 164 ; Bell v. Hyde^ Prec. in 
Cha. 330. A husband may, on motion, supported by affidavit that his wife lives 
apart from him, and that he has no control over her, obtain an order, that he shall 
not be liable to process on account of his wife's neglecting to put in an answer to 
a bill filed against her jointly with himself; Barry v. Cantj etux,3 Mad. 172. 



TAYLOR V. MILr^ER. 
[1805, Feb. 19, 21, 26.] 

Depeivbaiit having applied, and obtained an Order for time to answer, cannot put 
in an Answer and Demurrer without a special case (a). 

As the Demurrer, being coupled with an Answer, could not be taken off the File, 
it was moved to be expunged, or over-ruled (by 

Order for time to plead, answer, or demur, must be on condition of not demurring 
alone ; and the mere denial of combination is not an Answer within that des- 
cription (c), [p. 447.] 

The bill stated, that the PlaintifT was by the Defendant IVIilner 
introduced to a young lady, his ward, another Defendant (Sarah 
Pyke) ; in order that the Plaintiff might pay his addresses to her ; 
that the Plaintiff's proposals were accepted by her ; that mutual 
promises of marriage passed between them ; and a memorandum of 
the terms of the settlement agreed to was drawn up by Milner, and 
signed by both parties and also by Milner ; that a settlement was 
prepared accordingly ; and a day was fixed for the marriage ; but it 
was prevented by Milner, in collusion with the third Defendant 
Wheeler: with a view to bring about a marriage between the 
Plaintiff and another woman ; of whom Wheeler was a creditor ; 

(a) 1 Smith, Ch. Pr. (2d Am. edj 207, 208, and note (a) ; 1 Barbour, Ch, Pr. 
110, 174 ; BurraU v. Raindeaux, 2 Paige, 331 ; 2 Madd. Ch. Pr. (4tb Am. ed.) 264, 
265 ; Kenrick v. Ciayton, 2 Bro. C. C. (Am. ed. 1844), 214, note (1), and cases cited, 

(b) This marginal note is said not only to be against the practice, but unwar- 
ranted by the case. 1 Smith, Ch. Pr. (Am. ed.) 208, note (3). 

(c) I^ansdown v. Elderton, ante^ 8 V. 526, and Mr. Hovenden's note (1); Lee 
V. Potfcoe, 1 Bro. C. C. (Am. ed. 1844), 78, and note (1); 1 Smith, Ch. Pr. (Am. ed.) 
208 ; 1 Barbour, Ch. Pr. 110 ; Tomkms v. Lethbridge, 9 V. 178. 
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that he might get his debt paid by«the Plaintiff; and chai^ng im- 
proper intentions in other respects ; and that the Plaintiff intends to 
bring actions against the Defendants. The bill prayed a discovery, 
to enable him to bring actions against the Defendants. 

The Defendant Wheeler on the 12th of December, 1804, ob- 
tained an Order for a month's time to answer the bill. On the 19th 
of January, 1805, he obtained another Order for three weeks' farther 
time to answer the bill ; stating, that this Order is to be perempto- 
ry. After that he filed a demurrer and answer. 

A motion was made on behalf of the Plaintiff, that the demurrer 
filed* by the Defendant may be expunged or over-ruled for irregu- 
larity. 
[* 445] Mr. Romilly and Mr. IfaZZ, in support * of the Motion. 

— ^The Defendant is clearly irregular. Penn v. Lord Bal- 
timore (1). Kenrick v. Clayton (2). In St. Didier v. Lord Hun- 
tingfield(3) a Defendant, who had obtained Orders for time to an- 
swer, applied for liberty to demur : and your Lordship refused the 
motion with, costs. The practice is clearly, that where a Defendant 
has time to answer only, he can put in only an answer or a plea ; 
either (4) of which is a compliance with the Order : but a demurrer 
insists, that the Defendant is not bound to make any answer. In 
Abraham v. Dodson (5) Lord Hardwicke held, that, where the hill 
is for discovery only, the Defendant cannot answer to part, and de- 
mur to part. 

Mr. Richards and Mr. Johnson^ for the Defendant. — ^This applica- 
tion ought to be, not in the terms of this motion, that the demurrer 
may be expunged or over-ruled, but, that it may be taken off the file. 
This is a demurrer to so much of the bill as seeks to subject this De- 
fendant to something so much in the nature of penalty, that the Court 
will not compel him to answer ; calling upon the Defendant to give 
an account of his transactions with the other Defendant, in order to 
lay the foundation of actions, as the bill alleges, against all the De- 
fendants ; charging the Defendant Pyke with a breach of promise of 
marriage, and the other Defendants with collusion. Consider, what 
might be the consequence, if the Defendant was charged with a fel- 
ony, of such strict practice. The Order expresses time to answer 
only from a mere slip of the Solicitor, in not instructing 
[* 446] Counsel to move for time to plead, * answer, or demur. 
But it is suflicient to ask for time to answer ; and the Reg- 
ister draws the order according to the regular course. 

Mr. Romilly y in reply, observed, that the motion could not be to 



(1) 1 Dick. 273. 

(2) 2 Bro. C. C. 214 ; 2 Dick. 635. 

(3 In Chancery, 23d Maroh, 1803, post. 

(4) See the note to Kenrvk v. Clayton^ 2 Bro. C. C. 214 ; post, Dt Mwdcidtt v. 
Udneyj vol. xvi. 355. 

(5) 2 Atk. 157. 
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have the demurrer taken off the File ; as it was a demurrer and An- 
swer (1). 

The Register stated^ that the practice of the office is to draw the 
Order according to the written instructions (2). 

The Lord Chancellor [Eldon]. — ^The reason, that upon an ap- 
plication for time to answer the Court would not give leave to demur 
alone, was founded upon some notion, that in a reasonable time the 
Counsel saw the bill ; and determined without asking the Court, 
whether the case was proper for a demurrer. The time is but short ; 
and when it was settled, that a mere denial of combination does not 
answer the exception, not to demur alone (3), it frequently hap- 
pened, that a Defendant got into difficulty by slipping the time. 
The rule is, that if you ask for time to plead, answer, or demur, you 
undertake to answer a little more than the charge of combination ; 
but, if you ask only time to answer, you must answer (4) ; upon the 
same ground ; that the Court understands, that Counsel has been 
advised with. We know, that in fact the reason of giving those in- 
structions is, that the Counsel has not seen the bill. Let this noDtion 
stand over ; and the Defendant may give any notice of motion he 
may be advised to the Plaintiff. 

Feb. 2\st. * A cross motion was made, that the Defend- [* 447] 
ant Wheeler may be at liberty to take the demurrer and 
answer off the file, and to file it again ; or, as it was agreed to be 
taken, that. it should continue on the file. This motion was supported 
upon the same grounds, on which the other was resisted : viz. that 
the Order was shortly drawn by the inadvertence of the Solicitor ; 
and it would be hard to bind the Defendant; as the Plaintiff could 
sustain no injury ; and according to Kenrick v. Clayton leave to de- 
mur may be given upon a special case ; which upon looking at the 
record this appears to be. 

Mr. Romilly and Mr. HaU insisted upon the regular practice; 
and that this motion should be refused, and the original motion 
granted, with costs. 

The Lord Chancellor [Eldon]. — ^Upon the principle, on which 
this motion is agued, it appears to me, that a departure from the 
practice is insisted upon in this instance on a ground, that would 
destroy all practice. The rule as to these orders for time is, that, 
where the Defendant means to demur only, he must do that without 
asking time ; unless a very special ground is laid. If he asks time, 
he may ask for time to answer only, or for time to plead, answer, or 
demur ; but, if he applies for that order, he cannot demur alone. 

(1) Arde^ Lansdoion v. EUderion, vol. viii. 526 : but in Mann v. JKing, post^ 
xviii. 297, the Demurrer and Answer was taken off the File. So in Cwrzon v. 
De La Zoueh, I Swanst 485 ; and see the note, 198. 

(2) 1 Ves. & Bea. 186. 

(3) Lansdown v. ElderUm^ anity vol. viii. 526, and the note, 527 ; Ltt v. Pascal^ 
1 Bro. C. C. 78. 

(4) See the notp (l)in the next page. 
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The Court has therefore as to that imposed upon him the necessity 
of such timely attention to the case, as will enable those, who are to 
advise him, to determine, whether the proceeding to be taken shall 
be by a demurrer in the first instance, or not. I remain of the opin- 
ion I expressed ; with reference to which I never had any doubt. I 
always understood the practice to be, that, where the application is 
for time to answer, without inore, the general rule is, that the De- 
fendant is bound to answer (1) ; and that it was so settled, 
[*448] * that, if one order had been made for time to answer, be 
could not have another order for time to plead, answer, or 
demur, not demurring alone ; for the first order is an admission by 
the Defendant, that the case calls for an answer, and an answer 
only (2). As to the latter species of order, there is a great incon- 
tenience in many cases ; for it has been decided, that the denial of 
combination is not a compliance with the terms of that order, and 
an answer ^within the exception, if the bill is of such a nature, that 
the Defendant cannot answer to any fact but by running counter to 
all Ike rest, yet, whatever may be the inconvenience, according to 
the practice he must answer (3). There may be a special case for 
dispensing with the practice (4) : but in this instance the application 
rests upon nothing but the fact, that the practice has not been fol- 
lowed. Upon this principle there is no reason, if three orders for 
time had been obtained, why it might not be said, the Counsel was 
so instructed, and the client did not know, he could not demur after 
obtaining three orders ; and the Counsel then found it to be a case 
proper for a demurrer. The argument would be the same : where 
is the injury ; where the delay ; for if the demurrer ought not to 
hold, they will comply with the third order ; and the Plaintifi* will 
be in the same or a better situation ; for, if the demurrer is good, the 
Court may dispose of his case without going farther. But there is 
no instance of such a motion upon the mere ground, that the Solici- 
tor was not aware, that it was better to have laid the papers before 
Counsel, which the practice expects him to do previously to any ap- 
plicatioQ ; and the Counsel therefore having received instructions for 
the ordinary motions for time, was at last furnished with instructions, 
showing, that he ought not to have made the application ; that the 
practice therefore is to be dispensed with for no other reason but 

that it was not observed. 
[* 449] * As to the extreme case, that has been put of a charge 
of felony, it might be proper to pause upon that. But, if 
the rule is to be, not, that the Solicitor shall instruct Counsel, so as 
to enable him to determine what is advisable, but, that he shall take 
no step, within the time the Court gives him to say, what is the step 

(1) Brwx V. Mm, 1 Madd. 556; Curzon v. De La Zotuh, 1 Swanst 185. A 
plea is a compliance with this rule : post, De Mmdcuiiz v. Udnof, voL zvi. 355. 



(2) See note (1), above. 
(3p "•• 



See Robinson v. Thompson, Wdhtrhtad v. BloMwm, 2 Ves. & Bea. 118, 
121. 
(4) Bnict V. AUen, 1 Madd. 55G. 
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he wants, it leads to this ; that in any period of the time, that elapses 
between the issuing of the Subpcsna and the answer, including the 
three orders for time, the Court is to be called upon to look at the 
nature of the case, and determine upon that, whether the practice is 
to be applied ; or dispensed with. The instructions being to move 
for time to answer merely, the Register acted right in not taking 
upon himself to give that leave, which the Court had not given, and 
the party had not asked. The Solicitor was distinctly informed by 
the first Order, that the time given was to answer only. If that was 
from mistake, the application should have been made then. But a 
second Order was obtained for time to answer only ; and then an 
application is made to treat both those Orders as a nullity, for no 
other reason but that they have been obtained. Certainly, there is 
important matter upon the record : but I am afraid to lay down a 
principle, requiring the Court to look into the record in every 
instance, and on the ground of negligence to dispense with the 
practice. 

Mr. Richards said^ many practitioners thought, an answer and 
demurrer might be put in under an Order for time to answer : but 
he conceived the practice to be otherwise. 

Feb. 26th. The Lord Chancellor [Eldon]. — ^I cannot change 
my opinion. The cross motion therefore cannot be granted. 
But, where there has *been this common error, I am [*450] 
unwilling to give costs. Reserve the costs of both appli- 
cations. - 

Sex, <m<e, the notes to Laiudoum v. EUMon, 8 V. 506 ; the note to TonUdtu 
V. LeMndge, 9 V. 178; and the note to De Minkuiiz r. Udney, 16 V. 355; as to 
compliance with the terms of an order for time ** to plead, answer, or demur, not 
demurring alone.^ That letters referred to in a schedule annexed to an answer, 
are, in ordinary cases at least, considered as being incorporated in the answer, see 
the note to Dartnn v. Clark^ 8 V. 158. And, with respect to the general rule, 
that a party who answers a bill at all, must answer it throughout, though particu- 
lar circumstances may require exceptions to that rule, see the notes to Cartwright 
T. HaUUy, 1 V. 293; note 3 to Jerrard v. SaunderSy 1 V. 187; and the notes to 
MarquU of Donegal v. iStetMri, 3 V. 44a 
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GARLICK V. PEARSON. 

[1805, Feb. 28; March!.] 

Plaintiff, entitled to move for the common Injunction to stay Execution for want 

of an Answer, caimot in the first instance move for the special Injunction to 

stay Trial^(a). 
Injunction in* the Court of Chancery stays all proceedings, if before Declaration ; 

if after, it stays Execution only {h\ [p. 452.] 
Ancient Order, that an Injunction shall not be obtained, except by Motion in open 

Court (c), [p. 452.] 

In IMichaelmas Term an action was brought for 400/.^ the balance 
of an account stated. The declaration was delivered upon the 13th 
of January following. Upon the 13th of February, a plea having 
been put in, the bill was filed ; praying an injunction and account. 
The action stood for trial at the .next Assizes for York : the Comis- 
sion day being the 9th of Itfarch. 

]Vf r. fV. Agar, for the Plaintiff, moved for an injunction to stay 
trial ; stating, that he had not obtained the common injunction for 
want of an answer ; and alleging, that according to the practice of 
the Court of Exchequer it is not necessary to obtain the common in- 
junction (1) ; that if the Plaintiff is entitled to the common injunc^ 
tion, it is reasonable, he should have an injunction to stay trial ; and 
the expense of two motions is avoided. He cited Nkhol v. Fe- 
rebt (2). 

ISlr. Romilly, Mr. Johnson, and Mr. Raithby, for the Defendant. 
— The delay in this case is gross : but the objection to this motion 
stands upon the practice ; which is well established. There have 
been many such applications ; and generally, as this is, at the last 
Seal, preceding the Assizes, at which the action is to be 
[*451] tried; the real object being to delay *the trial to the 
following Assizes. It has been lately refused by your Lord- 
ship ; as it was by Lord Thurlow in Wright v. Br aim (3). Accord- 
ing to the practice an injunction must have been obtained at a pre- 
ceding Seal or day in Term ; and afterwards another application is 
made to extend it. The Plaintiff cannot want such an Order as 
this ; for in the common course, he will either obtain the discovery 
he wants, or put the Defendant in default, entitling him to make this 
application, 

(a) Eden, Injunct (2d Am. ed.) 105-1 10 ; Wr^^ht v. Brainc, 3 Bro. C. C. (Am. 
ed. 1844), 87, note (o); 1 Smith, Ch. Pr. (Am. ed.) 611 ; 2 Madd, Ch. Pr. (4th Am. 
ed.) 218, 219. 
(h) 1 Smith, Ch. Pr. (Am. ed.) 610, 611 ; 2 Madd. Ch. Pr. (4th Am. ed.) 220. 
Jc) 1 Smith, Ch. Pr. (Am. ed.) 602. See Citu of London v. Bott, cfiie, 5 V. 
129 as to pressing cases in vacation, and also 2 Madd. Ch. Pr. (4th Am. ed.) 216, 
217. 

(1) See JS/eUhorpe v. Imw, post, vol. xiii. 323, as to the practice in the Court of 
Exchequer ; where the Injunction stays trial in the first instance. 2 Vee. & Bea. 
41 ; and the note, post, 452. 

(2) 7 Bro. P. C. 245. 

(3) 3 Bro. C. C. 87. 
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The Lord Chancellor [Eldon]. — ^The case of Niehol v. Verebt 
has no application to this subject ; for it goes no farther than to es- 
tablish, that in a certain state of the case you may move for an in- 
junction to stay trial : but that was after the answers came in ; and it 
does not apply to the question, whether, if an injunction can be ob- 
tained upon having craved a dedimus, the Court will stay trial at the 
same Seal. The case of Wright v. Braine is not answered ; for the 
meaning must have been, that you cannot move upon the same day 
for the common injunction, for want of an answer, and for the spe- 
cial injunction, to stay trial. Unless some instance is produced of 
an injunction on motion, for want of an answer, and an Order at the 
same Seal, extending it to stay trial, the current of practice being the 
other way, I will not make such a precedent. With reference to the 
circumstances of this case, it is always the fault of the Plaintiff in 
Equity, if he is pushed in time ; for the moment a step is taken at 
Law, if he wants discovery, he must be aware of it immediately ; 
and it can hardly ever happen, that the bill is delayed, 
except from choice. The course * as to injunctions in this [* 452] 
Court is, that, if the motion is made before declaration, 
you get an injunction to stay every thing : if after declaration, the 
injunction stays execution only, not trial (1). If the practice is, that 
the two motions cannot be made upon the same day, the Defendant 
may reason thus ; that he has so many days to answer ; and there 
must be so many days, before the trial can take place. He will 
therefore take more time, as the only inconvenience can be staying 
execution, not trial ; and between the two motions his answer will 
come in, and he will get rid of the inconvenience of staying execu- 
tion. The effect of granting this application would, therefore, be a 
surprise upon the Defendant, operating the utmost injustice ; for his 
objection would be, that, if he had known the effect of not putting 
in his answer sooner, it should have come in. The Defendant would 
thus be deprived of the benefit of that diligence, that would have 
prevented your getting the first Order ; upon your right to which 
you now attempt to get the second Order, of which there are fre- 
quent instances ; where the bill is filed just before the trial at the 
Summer Assizes ; and by great exertion the answer is put in within 
the four days. 

Lord Thurlow's Order went upon these principles ; and it is much 
safer to abide by them. As to the suggestion, that an injunction 

(1) Post, BuUen v. Ova/, vol. xvi. 141 ; xviii. 488 ; MiUa v. Cobby, ] Men 3. 
The Injunction is extended to stay trial upon a slight general affidavit : Farrar v. 

Lewis, 2 Dick. 729 ; Jones v. , ante, vol. viii. 46 ; post, JVelthorpe v. Law, 

xiii. 323 ; Partington v. Hobson, xvi. 220 ; formerly, that the Plaintiff believes he 
cannot safely go to trial until the Answer ; to which he has been since required 
to add, that it will give discovery materia] to his defence : Appleyard v. Seton, 
xvi. 223 ; fVkiie v. Steinwadcs, xix. 83, 376, 7 ; Boiedm v. Hodge, 2 Swanst. 258 ; 
Tojfior V. Leigh, 2 Jac. & Walk. 388. Breach of Injunction by proceeding against 
Ball: post, Leonard v. MceU, vol. xvii. 385; 1 Ves. & Bea. 19. Order, extending 
Injunction to stay trial immediately before the Assizes refused : Field v. Beaumont, 
3 Madd. 102 ; 1 Swanst. 204. 
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might be obtained by petition at the Rolls, there is an express Order, 
very ancient, that an injunction shall not be obtained, except by 
motion in open Court ; showing an anxiety to prevent surprise. I 
disavow going upon any circumstances in this case : but, if the action 
was brought in January, it is hard upon ihe party, who has been 
allowed to prepare for trial ever since that time, till the bill was filed, 

that no motion of this kind is made, until the Order must 
[* 453] of necessity put an end to the object of going * to trial ; 

and it is difficult to say, why this bill should pray relief, 
as it does by praying an account, if the trial of this action can be 
very useful. 

No Order was made. 

1. The reason assigned for the rale, that a motion cannot be sostained for an in- 
junction to stay trial, till the common injunction has been first obtained, is, that if 
the defendant puts in an answer, the plaintiff may not stand in need of an injunc- 
tion ; Taylor v. Leigh, 2 Jac. &, Walk. 388. But a very slight affidavit has been 
held sufficient to obtain an extension of the injunction to stay trial ; to which ex- 
tent an injunction from the Court of Exchequer goes at once: NtUharpt v. Ziotr, 
13 Ves. 324; Eamahaw v. ThornhUl, 18 Ves. 488. The affidavit, however, 
should state a belief that the answer will furnish a material defence to the action 
at law, brought against the plaintiff in equity ; and as to the proposed new ref- 
lations on this head, see the note to Jones v. , 8 V. 49. The common in- 
junction may go, according to the present practice, upon a dedimus being applied 
for ; Edmunds v. Saverey, 3 Meriv. 390 ; Anonymous case, 2 Freem. 6. A motion 
to extend an injunction to stay trial, should be made without unreasonable delay ; 
not deferred till the trial is just about to take place, and the plaintiff at law has 
been put to all the expense of preparation : Tmtlor v. Leigh, M supra ; Field t. 
Beaumont, 3 Mad. 102; S, C, 2 Swanst 204 ; Blacoe v. fftlkinson, 13 Ves. 454. 

2. Where proceedings at law have not been commenced, the common injunc- 
tion goes to prevent even the delivery of the declaration ; but, if a declaration 
should be irregularly served, and the plaintiff in equity appears and pleads thereto, 
though his acts cannot discharge a wilful contempt to the Court, yet, where cir- 
cumstances do not make it incumbent on the Court to vindicate its own dififnity, 
the plaintiff by such acquiescence may be held to have dispensed with the ormnaiy 
process of committal for breach of the injunction: MStts v. Corby, 1 Meriv. 4. The 
formal words of an injunction are commented upon in BuUen v. Ovey, 16 Ves. 144. 
And Lord £]don then observed, that those words have always been construed, not 
as giving to every man, who thinks proper to be a plaintiff at law, liberty to go on 
to demand a plea, but as having reference to persons in a condition to demand it: 
when the action has not been commenced berore the application for the injunction 
was made, tlie plaintiff at law, notwithstanding the formal words of the injunction, 
has not a license to do any thing that will enable him to demand a plea. If pro- 
ceedings at law have been commenced, and the injunction is only t6 stay execu- 
tion, though the pluntiff at law may proceed to judgment, it will be a breach of 
the injunction to rule the sheriff to bring in the body of the defendant at law, for 
the purpose of avoiding common bail. So, when the plaintiff in equity has ob- 
tained tlie common injunction, after four proclamations made under an erigeni 
issued in an action at law brought against him by the defendant in equity, it 
would be a breach of the injunction for the defendant to sue out a writ to compel 
the sheriff to make the fifth proclamation : Marsadt v. Bailey, 2 Sim. & Stn. 577. 
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STACKHOUSE i;. BARNSTON. 

[Rolls.— 1805, Fxb. 25; March 4.] 

Power by marriage settlement to the husband to charge not confined to the imme- 
diately preceding limitation of the reversion to him ; but held to overreach all 
the prior limitations. Construction of a charge by Will, if the Reversion 
should never fall to the testator : viz. if it should not come to him personally, 
in his life : the charge therefore ineffectual ; though the Reversion came to his 
heir (a). 

Eqoitable charge on real estate not barred by lapse of time without demand, though 
considerable ; and though at length brought forward under circumstances not 
favorable, yet not equivalent to, or affording a presumption of, a release. Ac- 
count of the interest against a tenant for life ; not limited to six years. 

Whether a charjge by Will for payment of debts revives a debt, barred by the 
Statute of Limitations, QtMcre (by 

Though the Statute of Limitations does not apply to any equitable demand, equity 
takes the same limitation in cases analogous to those at law (c), [p. 466.] 

No limitation to a rent-charge in law or equity. But the demand may be excluded 
by presumption from length of time, and acquiescence, [p. 467.] 

Account of rents and profits limited to six years by analogy to legal limitation (d^ 



(a) See Sugden, Powers, (4th Lond. ed.) 343-345. 



,., A trust or direction for the payment of debts in a will of personal estate, 
will not stop the running, or take oebts barred out of the operation, of the statute 
of limitations. Dreake v. Cranefelnt, 3 M vine & Craig. 499 ; Evans v. Tuxtdy^ 1 
Beavan, 55 ; Chitty, Contracts, (6th Am. ed.) 828. But see 2 Williams, Executors, 
(2d Am. ed.) 1452, 1453; Burkt v. Jonta, 2 V. & B. 275; Hughta v. fVwint, 1 
Turn. & Russ. 307, where it is held that a trust or charge created by will upon 
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( Jonef r. SeoU^ 1 Russ. & My. 255,) Lord Brougham held that a bequest of personal 
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decision of Sir John Leach, M. R., 2 Williams, Executors, (2d Am. ed.) 1452, 
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See farther to the point that a devise in trust for the payment of debts does not 
revive a debt upon which the statute of limitations has taken effect by the expir- 
ation of the time before the testator's death, 2 Williams, Executors, (2d Am. ed.) 
1452, 1453; Burkt v. Jones, 2 Ves. & Bea. 275; Hargrtavta v. MchtU, Madd. & 
6eld.32& 

(e) See AcherUy v. i2oe, anU, 5 V. 565, note [h\ 573, note (6) and cases cited ; i26&- 
truron v. Hooky 4 Mason, 150 ; Murray v. Cosier, 20 Johns. 576 ; •^rdsn v. Jirdiriy 
1 John. Ch. 316 ; Banss y,J{aU, 2 Pick. (2d ed.) 372, and note (1), and cases there 
collected ; Kane v. Bloodgood, 7 John. Ch. 90 ; 1 Story, Eq. Jur. § 64a ; 2 ib. 
$ 1520, and cases cited in notes. 

In Massachusetts the statute of limitations operates, in cases where it applies, 
ex propria vigore, in Equity as well as at law. Famam v. Brooks, 9 Pick. 243 ; 
Johnson v. Amts, 11 Pick. 182. 

(d) Long acquiescence and lapse of time are, by analogy, or in obedience, to 
the statute of limitations a bar to a bill for an account AcherUy v. Roe, anU^ 
5 V. 565, note (6), and cases there cited ; Baker v. Biddlt, 1 Bald. 394, 418 ; Gra- 
ham V. Torrance, 1 Ired. 210; Parks v. Rucker, 5 lieigh, 149; Bayner v. Pearsall, 

3 John. Ch. 578; Burton v. Diddnson, 3 Yerger, 112; cases cited in note (3) to 
Drummond v. Duke of St. Mnrns, ante, 5 Y. 4S9; Andrew v. WrigUy, 4 Bro. 
C. C. (Am. ed. 1844), 125, 138, and notes ; 1 Story, £q. Jur. § 529 ; Spnng v. Gfrcy, 
5 Mason, 527, 528; Sherwood v. Sutton, 5 Mason, 143; Hovenden v. Annesky, 
2 Sch. & Lef. d&d ; Tsewis v. Marshall, 1 McLean, 17 ; Raymond v. Simonson, 

4 Blackf. 63. 
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By the marriage-settlement of Edward Acton and Ann Gr^ory, 
dated the 21 st and 22d of September, 1750, Edward Acton, in con- 
sideration of the marriage, and a portion of 2000Z., conveyed certain 
estates, of the yearly value of 368/. 135. 4td. to the use, after the 
marriage, of himself for life, without impeachment of waste ; re- 
mainder to trustees, to preserve contingent remainders ; remainder 
as to certain premises, of the yearly value of 200/. 4*. 8d., to the 
use of Ann Gregory for life, for her jointure, and in lieu of dower ; 
and as to all the other premises to the use of trustees for ninety-nine 
years, if she should so long live, upon trust, in case she should 
survive him, to pay her a yearly annuity of 25Z. ; remainder as to all 
the premises to trustees, for 500 years ; remainder to the first, and 
other sons of Edward Acton by Ann Gregory, in tail-male ; re- 
mainder to Sir Richard Acton for life, and to his first and 
[** 454] other sons in * tail-male ; remainder to the right heirs of 
Edward Acton for ever ; subject, nevertheless, and charged 
and chargeable with the payment of any sum or sums of money, not 
exceeding 60002., in such manner and form, and to'such person and 
persons, and for such uses, intents,, and purposes, as Edward Acton 
by his Will, or any writing duly executed, should direct, limit, or 
appoint ; and for want of such direction, &c. it was declared, that 
such sum and sums of money should cease, and not be raised out of 
the premises aforesaid. 

The trust of the term of 500 years was declared to be, that if Ann 
Gregory should have one or more child or children, other than an 
eldest or only son, by Edward Acton, living at the commencement 
of the term, then the trustees should raise the sum of 3000/. out of 
the rents and profits, or by sale or mortgage, for the portion and 
portions of such child or children, in such shares and proportions as 
Edward Acton should by Will or Deed appoint. 

The issue of the marriage was one daughter, Susannah; who 
married John Stackhouse. In 1775, Edward Acton died. By his 
Will, dated the 20th of March, 1774, reciting, that the estates in 
settlement stood limited thereby after his decease, subject to an 
annuity out of other parts thereof, to his wife for life for her jointure, 
and upon failure of issue male of the marriage, to the use of Sir 
Richard Acton for life, with remainder to his first and other sons in 
tail-male, remainder to the testator's right heirs, subject and charged, 
in case the limitation to Sir Richard Acton and his issue-male should 
take place, with the payment of any sum of money, not exceeding 
6000/. in such manner and form, &c. as the testator should by his 
last Will or any Deed duly executed direct, the testator by 
[* 455] * virtue of the power, so reserved to him thereby, charged 
all the said estates, in his marriage settlement mentioned, 
with the said sum of 6000/. ; and reciting, that he was also entitled 
to the reversion in fee-simple, expectant upon the death of Sir 
Richard Acton, and failure of his issue-male, in the said premises 
and hereditaments, in his said marriage settlement mentioned, he 
gave, devised, and bequeathed , all the said estates and premises, and 
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all other bis manors^ lands, &.c. which he was seised of or entitled 
to in reversion, as well in the counties of Hereford ahd Somerset, as 
in the county of Salop, and all his personal estate whatever, subject 
to his debts and funeral expenses, and the annuities and legacies 
after mentioned, to his wife Ann Acton, during her life, with re- 
mainder to his only daughter Susannah Stackhouse during her life ; 
and after her decease, in case his said daughter should have two, and 
only two, sons, living at the time of her death, then he gave and 
bequeathed all his estates before mentioned to the younger of the said 
sons, and his heirs for ever : but in case the testator's daughter should 
leave more than two sons, living at the time of her death, then he 
gave and devised all his estates in possession or reversion in the county 
of Salop, to the above-mentioned second son of his daughter, and 
his heirs for ever, and all his estates in possession and reversion lying 
in the counties of Hereford and Somerset, to the third son of his 
daughter, and to his heirs for ever : but in case his said daughter should 
leave only one son living at the time of her decease, then the testa- 
tor gave all his said estates before mentioned, to such son and his 
heirs : upon the condition following, that if the testator's daughter 
should leave one daughter living at the time of her decease, then he 
directed, that the sum of 4000/. should be raised upon and out of 
the said estates ; which he gave and bequeathed to the 
daughter of his said daughter, as an addition to * the pro- [* 456] 
vision made for her as a younger child, by virtue of the 
settlement upon the marriage of John Stackhouse with his said 
daughter : but, in case his said daughter Susannah should die leav- 
ing one son only, at the time of her death, and two or more daugh- 
ters, then he directed, that the sum of 1200/. should be raised out of 
the before mentioned estates ; and he gave and bequeathed the said 
sum of 1200/. to be divided equally amongst such of the daughters of 
•his said daughter as should attain twenty-one, or marry, as an addition- 
al provision ; and in case his daughter should die without issue living 
at the time of her death, then he gave all his estates before men- 
tioned to his own right heirs for ever. 

The testator then directed, that, if it should happen, that the re- 
version expectant upon the death of Sir Richard Acton and &ilure 
of issue-male of his body should never fall to him, the testator, the 
6000/. by him charged upon his said estates, should stand limited 
and appointed to such persons, and in such proportions, as he had 
before devised his said real estates, excepting that in case his daugh- 
ter should leave two younger sons living at the time of his death, 
then he gave to the elder of such sons the sum of 4000/., and to the 
younger 2000/L 

The testator died, leaving his widow and daughter surviving. 
Sir Richard Acton took possession; subject to the jointure; and 
from the death of the widow, in 1780, received the whole rents till 
his death ; and he died, without issue-male, in 1792 ; having, by his 
Will, created a charge for the payment of his debts. The sum of 
3000/. charged by the settlement, was paid to the Plaintiffs : 2000/. 
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upon their marriage ; and 10007. advanced, in 1790, by Sir Richard 

Acton, upon the security of the trust term. 
[•457] *The bill was filed in 1794 by John and Susannah 
Stackhouse, and their children; praying an account of 
what was due in respect of interest on the sum of 60001., accrued 
during the life of Sir Richard Acton ; and that what should appear 
due should be paid out of his personal estate. 

The Defendants, the personal representatives of Sir Richard Ac- 
ton, by their answer insisted, that upon the death of Edward Acton 
without leaving issue-male, the settled estates, except what was 
limited by way of jointure, descended under the limitations of 
the settlement to Sir Richard Acton, as tenant for life, sub- 
ject to the rent-charge of 251., and the sum directed to be raised 
in the event of younger children ; that the estates were not during 
the life of Sir Richard Acton subject to the sum of 60001. ; but that 
the power would operate only as a charge ilpon the ultimate rever- 
sion. They stated, that the rents were insufiicient to satisfy the 
interest of 6000/., together with the rent-charge of 251. 

The answer farther contended, that, if Edward Acton was enabled 
to affect the life estate of Sir Richard Acton by directing the 6000/. 
to be raised in his life, the power was not so executed : the true 
construction of the Will being to charge the 6000/. in the event of 
the death of Sir Richard Acton, leaving issue-male, and in no other 
case ; and the charge therefore, being contingent during his life, 
could not carry interest. They stated circumstances, showing at the 
date of the Will the improbability, that Sir Richard Acton would 
have issue-male. They also stated, that the claim to the 6000/. was 
expressly waived by letters ; and they insisted upon the neglect and 
delay in not filing the bill during Sir Richard Acton's 
[•45d] life, and the length of time, and * Statute of limitations; 
contending, that at all events the account ought not to 
go back farther than six years. 

Mr. Richards, Mr. Ramilly, and Mr. Grimwood, for the Plaintifis, 
contended, that, this being an equitable charge, in the nature of a 
trust, the Statute of limitations did not apply ; and cited Aston v. 
^^071 (1), and Wynn v. WiUiams (2); but, supposing it barred, it 
was revived by the Will of Sir Ricnard Acton. 

Mr. Alexander and Mr. Whishata, for the Defendants. — ^The first 
question is, whether Mr. Acton has executed his power, so as to take 
efiect immediately after the determination of his life-estate. The 
power, though very general, is different from absolute property. 
Upon the first part of the Will it is doubtful, whether, except in one 
case, that of creditors upon a deficiency of assets, a case, that does 
not arise, this would have effect as a charge ; for it is essential to 
the execution of a power, that some person should be named, in 
whose favor it is to be executed ; and by this Will no person is 

fl) 1 Ves. 264; see S67. 
f?^ Jffte. vol V, 130. 
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pointed out, except by the subsequent clause, in an erent, that did 
not arise. 

Next, this demand, supposing it arose, is barred by the effect of 
the length of time alone : which forms a positive rule ; notwith- 
standing the phrase, used in some of the old cases, that for this pur- 
pose satisfaction or a release is presumed. In the case of a mort- 
gagee, relying upon the 20 years, no one believes, that there was an 
actual. release of the equity of redemption: and his ple% 
admits the mortgage (1) ; so in the case of *a judgment. [*459] 
The rule has been adopted by analogy to the Statute of 
Limitations. In The Earl of Pom/ret v. Lord Windsor (2) the 
account of interest under such a chaige as this upon real estate was 
restrained upon that ground : a much stronger case. This is the 
proper subject of a plea of the Statute of Limitations. As against 
Sir Richard Acton it is a mere personal demand ; though arising out 
of real estate : a sort of assumpsit, raised in Equity against the 
tenant for life, to keep down the interest so long as he receives the 
rents and profits of that estate, upon which the principal sum is 
charged ; and as under the limitations it is contingent, whether any 
one will ever be entitled to call for this capital sum of 60002., it 
may be compared to a legacy charged on land ; upon which no in- 
terest is due, till the principal can be actually demanded. This 
equitable debt is as much within the operation of the Statute of 
Limitations as a legal debt : Equity following the law upon that ; 
and forming its rule by analogy. 

3dly. As to the point, whether the demand, supposing it barred, 
has been revived by the charge for payment of debts in the Will of 
Sir Richard Acton, there is such a notion : but the question is still 
open. If it prevails, the effect will be to introduce all the mischief 
the Statute was intended to prevent. It stands upon dicta only, 
and there b no decision. It is generally supposed to have had its 
origin with Lord Cowper : but that is not so : it first arose in the 
time of the Lords Commissioners Trevor, Rawlinson, and Hutchins : 
Gofton V. MiU (3). The decision was not simply upon the effect 
of the Law reviving the debt, but upon the supposed intention ; 
Staggers v. fVeWy (4) was the case before Lord Cowper, 
^BlaJceway v. The Earl of Strafford (5) went to the [*460] 
House of Lords ; and the decree was reversed ; and it is 
stated in the report of that case and in Jones v. The Earl of Straf- 
ford (6) ; that upon those decisions nothing fiirther was done. 
Legastick v. Coiont (7) is a distinct authority. In Lacon v. 



(1) EdseU V. Buchanan^ anJle^ vol. ii. 83. 
(2)2Ve8.472; see 487. 

(3) 3 Vem. 141 ; Pre. Ch. 9. 

(4) Anon. 1 Salk. 154. 

(5 2 P. Will. 373 ; 3 Bro. P. C. 305. 

(6) 3 P. WilL 79; see iwe 89, Mr. Cox's note (\\ and Mr. Sanders's note (8); 
3 Atk. 107. 

(7) Mos. 391. 
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Brigg8 (1) Lord Hardwicke expressed surprise, that such a rule 
had prevailed; and in Oughterlony v. Earl Powis (2) ; where he 
says, he should be under some difficulty to determine it after Lord 
StraflTord's Case ; which in some degree shakes the former determi- 
nations. There is no modern authority upon it ; and the point is 
still open to discussion. Then upon principle such a rule cannot be 
sustained. The effect of the charge can be only to extend the fund, 
not to alte#the nature of the debts to come upon the estate ; which 
must be intended debts, recoverable at Law. Thus, under a charge 
debts by simple contract are not paid with interest : though in many 
cases a Jury would give it by way of damages. It was never held, 
that the common direction in the beginning of a Will to an executor, 
to pay all debts, would prevent the effect of the Statute of Limita- 
tions. Such a construction, increasing the charge upon a man's es- 
tate and family, in proportion to the honesty of his intention, to 
provide for the claims upon him, is against the policy of the Law. 
A plea of the Statute of Limitations cannot be represented as dis- 
honest. 

But, supposing such a rule to prevail, it cannot apply to this case. 
In order to prevent the effect of the Statute of Limitations, 
[*461] or the analogy, the demand must * be clear beyond dis- 
pute ; and this rule can never apply, where the demand is 
doubtful : much less, where it has been waived. Thfit was the 
ground taken by Lord Hardwicke in Lacon v. Briggs, The Plain- 
tiff forbore to call for this interest in the life of Sir Richard Acton. 
His laches in not setting up that claim may have led to the destruc- 
• tion of vouchers, from which he may now derive considerable 
advantage. Every thing is to be presumed against a party so 
conducting himself. All the principles stated by Lord Camden in 
Smith V. Clay (3), against giving encouragement to stale demands 
in Equity, oppose this claim. Can it be supposed, believing this 
demand waived, and having acted upon that belief, he intended to 
revive it? At all events the account can only go back six years. 

Mr. Richards^ in reply. — ^The condition, that the sum of 1000/. 
should be immediately raised, upon which the offer, which is called 
a waiver was made, not having been performed, nothing was done, 
upon which the Plaintiff can be presumed to have given up the 
interest on the 6000/. The length of time, to create a bar, must 
afford a presumption of payment. That is the ground, on which the 
Court acts, presuming, if the party makes no demand, that it has 
been in some way satisfied. Thus, upon the perception of tithes an 
endowment is presumed : so a grant is presumed, &c. The Court 
does not in all cases refuse to relieve after 20 years; as in the 
instance of a legacy (4) : but from the death of Mrs. Acton the 



1) 3 Atk. 105. 
«) Amb. 231. 

3) 3 Bro. C. C. 639, n. ; Amb. 645. 

4) S66 amU^ Jane$ v. TurhtmlU^ vol. IL 11 ; and the note, page 15. 
VOL. X. 21* 
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time is only 14 years. There can be no rule, except that, which 

presumes satisfaction or a release. The case of a mort* 

gage is upon a different ground. In * Law the estate is [* 462] 

the estate of the mortgagee from the moment the condi* 

tion is broken. The equity of redemption is a creature of this Court ; 

which, giving the redemption, guards it by limiting the time ; and 

takes the period of 20 years, not strictly by analogy to the Statute of 

Limitations, but, as the time fixed by that Statute as the limit to an 

ejectment, is thought reasonable, adopting that period. But that 

has no application to the case of an equitable charge. 

But, supposing the Statute of Limitations can be applied, that 
plea is dishonest, if the debt is due. The object of the Statute was, 
that persons should not be harassed with demands, that had been 
paid, but of which payment the vouchers were lost. It was never 
intended to bar a just debt. Ah executor is not bound by Law to 
plead the Statute ; or chargeable with a devastavit, if he has omitted 
to do so. If this is not the true principle, why are the Courts of 
Law so anxious to revive a debt ; taking it out of the Statnte upon 
the most trifling acknowledgment ? Upon the authorities the debt 
must be considered as revived. 

March 4ih. The Master of the Rolls [Sir William Grant]. — 
This bill is filed for the recovery of arrears of interest, accrued in 
the life of Sir Richard Acton, upon a sum of 6000/., charged upon 
an estate, of which he was tenant for life. The questions are, first, 
whether the Plaintiffs ever had a right to this interest : 2dly, if they 
had, whether they are barred from their remedy, for the whole, or 
any part of it. With regard to the right, a question is raised by the 
pleadings, that does not appear to be much insisted upon in argu- 
ment, whether Mr. Acton was entitled by the terms of the 
settlement to * make this charge upon the estate. Upon [* 463] 
the true construction the reservation of the right to charge 
must extend to the estate in all the limitations of it, and not be 
confined merely to the reversionary interest, limited to himself, over 
which he would have had a disposing power at all events. 

Then, another question is, whether Mr. Acton has in fact made 
this charge by his Will. The doubt upon that arises from the 
clause at the end of the Will ; directing, that, if it should happen, 
that the reversion, expectant upon the death of Sir Richard Acton, 
and failure of his issue male, should never fall to the testator, the 
^ 6000/. should staftd limited to such persons, and in such proportions, 
as the estates, &c. It is said, the chai^ in the former part of the 
Will would remain without operation, unless some person is ap- 
pointed to benefit by that charge ; and here the only event, in 
which any particular persons are to take a benefit, is that the estate 
should never come to the testator. It is said, if it ever comes to 
him, or any of his heirs, this contingency would not have happened : 
that is, the contingency, that it should never come to him ; and that 
the only case, in which he meant to provide, that the 6000/. should 
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go to his wife, his daughter, and the children of his daughter, is that, 
in which the estate should perpetually remain in the family of Sir 
Richard Acton. Clearly that is not the intention, nor the true 
construction of the Will. In the former part he appears to consider 
the right to make this charge to depend upon the limitation to Sir 
Richard Acton and his issue male taking place. That limitation did 
take place ; and the testator's conception was, that in that case he 
had a right to make the charge. What )ie meant by the expression, 
<< if the reversion should never fall to him," is <^ if it should never 

fall to him personally ; " for his object was to make a 
[* 464] * provision for his family, by the settlement of the estate, 

in case the estate should be his at his death ; by the set- 
tlement of the charge, if the estate should not be his at his death. 
In the event, that happened, therefore, the estate not coming to him, 
I am clearly of opinion, the charge ought to take effect. 

It is then said, it is contingent, whether any one shall ever be 
entitled to call for this capital sum of 6000/. ; and no interest is 
given upon it in the mean time : for it is contended, that the lim- 
itation of the real estate is so made, that in a given event it 
will remain undisposed of ; and the 6000Z. is limited in the same 
manner ; and therefore the event may happen, in which that will 
remain undisposed of. It is said, therefore, no person has a right 
to demand that this sum of 6000/. should be raised ; and, there- 
fore, interest upon that sum, which might never be raised, is not 
personally ^ue. According to the opinion I have expressed, the 
testator unquestionably could have made an absolute charge of that 
sum, to take place in all events. If he has made a contingent 
charge only, he has done less than his power enables him to do. 
He has disposed of the interest in the 6000/. : giving a life-interest 
in it to persons, in esse, and capable of taking it; his wife and 
daughter. If an application were made to have that 6000/. raised, 
so that it might be laid out to produce interest to them, how could 
that be opposed ? If it was objected, that the event in which it was 
to be raised, might never happen, they must at least consent to pay 
interest for it in the mean time ; for, if they were neither to raise the 
capital, nor to pay interest out of the rents and profits, that would 
be to say, the execution of the power is bad in the extent, to which 
it has gone, because it has not gone the full length. But I am 

clearly of opinion, that in the extent to which it has gone, 
[* 465] it is good ; for he might have * given the absolute interest 

in the 6000/. in a given event, and interest upon it in the 
mean-time. It is clear, therefore, the bequest of the interests for 
Ufe to the testator's wife and daughter is a valid appointment; 
whether the 6000/. was ultimately to be raised, or not. 

The question then is, whether upon any of the circumstances, that 
have taken place since the death of the testator, the right, thus cre- 
ated, has been barred. I own, when a demand is made at a period 
so distant from the time the right accrued, it is listened to not very 
favorably ; especially considering, upon what ground the Plaintiffs 
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themselves account for not coming sooner. They state by the bill, 
that they had prudential reasons for not making the demand, if 
their right was clear ; and, if doubtful, for not entering into litigation 
upon the subject with Sir Richard Acton ; the expectation of benefit 
to their family from him ; and therefore they did not choose to agi- ^ 
tate the question or make a demand. That comes to this ; that 
they were willing to let him suppose, the demand was not to be 
made upon hihi ; for that is the only way, in which his favor was to 
be conciliated ; for it would have been no favor to him to postpone 
the demand, and to make it afterwards against his assets. If he has 
died in the persuasion, that this demand was never to be made upon 
him, it is not made under favorable circumstances after his death. 
But that would not of itself be sufficient to bar a legal demand. 
The question is, if the demand existed in right, whether they had 
done such acts as preclude them from now making it ; or, whether 
the length of time bars them from insisting upon their remedy. It 
must appear, that they have either released, or done something 
equivalent to a release; or, that they are prevented from recov* 
ering it by the application of a statutory bar, or a ^ 

* presumption from the length of time they have permitted [* 466] 
to elapse, before they insisted upon their right. 

It is said, there is a positive waiver of their demand, upon letters 
by Mr. Stackhouse to Sir Richard Acton. As to a waiver, it is 
difficult to say precisely, what is meant by that term, with reference 
to the legal effect. A waiver is nothing ; unless it amount to a re- 
lease. It is by a release, or something equivalent, only, that an 
equitable demand can be given away. A mere waiver signifies 
nothing more than an expression of intention not to insist upon the 
right ; which in equity will not without consideration bar the right 
any more than at law accord without satisfaction would be a plea. 
An agreement for a composition will not prevent the creditor from 
suing, unless a fund has been provided, giving him some benefit, 
and creating some disadvantage to the other, so as to amount to a 
consideration. But here the waiver is not unconditional : Mr. Stack- 
house said, there was a condition, upon which he was willing to 
waive any right, if any he had : viz. that Sir Richard Acton should 
consent to raise immediately 1000/.; to which Mrs. Stackhouse 
was entitled under the settlement. If that condition had been per- 
formed, however slight the consideration might have been, I do not 
know, that the Court would not consider it a sufficient foundation 
for a release, or what is equivalent to a release. But it does not 
appear that the condition was performed ; for according to all the 
information the Court has, that 1 000/. was not raised and paid for 
ten years afterwards. 

It is then insisted, that the Statute of Limitations is 
a bar to this demand. With regard to that * Statute [*467] 
though it does not apply to any equitable demand, yet 
equity adopts it ; or at least takes the same limitation in cases that 
are analogous to those, in which it applies at law. But in this case 
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it does not seem to me, that there is any analogous case at law, in 
which the Statute of Limitations could operate as a bar. The na- 
ture of this demand, in one view of it, is interest upon a capital 
sum of 6000/. charged upon real estate ; and in that view it is impos- 
sible to bar the interest, or a part of the interest, unless the capital 
is barred. In the case of a mortgage Lt is impossible to redeem ex- 
cept upon payment of all interest, if the principal be payable. In 
another view, supposing, there was no capital sum, of which this is 
to be considered as the interest, it is an annual sum, charged upon 
land, equal in amount to the interest of 6000/. ; and then it is an 
equitable rent-charge. There is no Statute of Limitations to bar a 
legal rent-charge. Therefore in equity such a bar is never permitted 
to prevail. In Collins v. GoodaU (1) it was held, that the Statute 
concerns only customary rents between landlord and tenant, and 
does not extend to any rent, that commences by grant, or, whereof 
the commencement may be shown. In equity therefore that plea 
was over-ruled. There is a case in Cowper (2), in which an action 
was brought upon a distress for the recovery of a quit-rent: no 
demand of payment having been made for thirty-seven years. Baron 
Eyre was of opinion, that, though the claim of the Defendant was 
not barred by the Statute of Limitations, yet a non-payment and 
acquiescence for thirty-seven years was a sufficient ground to pre- 
sume a release or -extinguishment of the quit-rent ; and left it to the 
jury to say, whether upon the evidence they would or would not 
presume, it was released or extinguished ; and the jury 
[*468] found, it was. A new * trial was granted; Lord Mans- 
field stating^ that <' there is no instance of setting up any 
length of time within the limitation fixed by the Statute as a bar to 
the demand ; and in cases of quit-rents like the present, the reason 
of carrying back the limitation to the period, fixed by the Statute, 
namely, fifty years, is the stronger, because the consideration is so 
trifling; though, if a real ground for supposing a release or extin- 
guishment appeared, the smallness of the claim would have no 
weight. But in this case there is mere length of time ; which, 
barely as such, ought not to be received as a bar ; and, if so, the 
case stands without a pretence for supposing a release or extinguish- 
ment. Because, on the other hand, the exact time, when the 
payment was first refused, is in proof; and farther, the real and 
probable ground of such refusal appears : namely, that the tenant 
had succeeded in an action between him and his lord ; not that the 
lord had released it by any conveyance, or the like ; and if so, it 
might be a good while before the lord might think proper to bring 
an action for half a crown. Therefore I am of opinion, that upon 
the evidence it ought not to have been left to a presumption of law 
within a less time than the period fixed by the Statute." 

From Aston v. Aston (3) Lord Hardwicke's opinion is clear, that 

II I ■ »i^— i .1. ■ . ... .1 »^».^^.^— — ^— .^^^^^ 

(1) 2 Vera. 235. 

(2) Eldridgt v. Knoli, Cowp. 214. 

(3) 1 Ve». 264 ; see 267. 
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the Statute of Limitations does not in any degree apply to demands 
of this nature. He thought the other question fit to be considered : 
whether the transaction between the mother and son might not 
afford a presumption of a release to him ; or be held collusive and 
fraudulent against the remainder-man. But it is clear, the 
mere length of time did not appear to him to * operate as [* 469] 
any bar to such a demand. In The Earl of Pomfret. 
V. Lord Windsor (1) Lord Hardwicke carried back the interest up- 
wards of 30 years ; and the only reason for not going farther was a 
presumption, that the interest before had been applied in the main- 
tenance of Lady Pomfret. 

Then the question, supposing the Statute not to apply by that 
sort of analogy, by which alone it applies to equitable demands, is, 
whether there is any such presumption from length of time, as ought 
to prevent the Plaintiff from recovering. I am clearly of opinion, 
that, though in cases of rents there is no Statute of Limitations at 
all applicable to such demands, yet from length of time presumptions 
may be raised, which may exclude the demand after long acqui- 
escence. But here all presumption of release or payment is exclud- 
ed ; as the very ground, upon which the defence rests, is, that there 
never has been payment ; and the demand was never intended to be 
made : insisting, the Plaintiff had given up all right to demand this 
rent-charge. There is no room therefore for presumption of pay-, 
mentor a/elease in any other way than as it is contended to be the 
effect of that negotiation with Sir Richard Acton. For the reasons 
I have given therefore, though with reluctance, I think these Plain- 
tiffs entitled to recover this interest for the whole time^ since Sir 
Richard Acton came to the estate. But it is harsh to insist upon 
one part of the demand : viz. the full interest of the 60002. during 
the lime the widow was entitled to part of the rents and profits for 
her jointure. I do not understand, that it is intended to insist on 
that. As to what is contended by the Defendants, that the account 
should be restrained to the last six years, that is very 
frequently done as to * rents and profits (2) : but still that [*470] 
is by analogy to the legal limitation : where the legal owner 
would be barred from an action for mesne profits for more than six 
years, the equitable owner being restrained in the account to the 
same period. But that docs -not apply to such a case as this. 

The Plaintiffs waiving the account during the life of the widow, 
an account was directed of the interest of the 6000/. at 4 per cent, 
from her death to the death of Sir Richard Acton. 

1. As to the disinclination of Courts of Equity to listen to stale demands, when 
the claimants have long slept upon their rights, without laboring under any disa- 



(1) 2Ves.472; see 487. 

(2) Ante, Harmood v. OgUmder, vol. vi. 199 ; viii. 106, and the references in tlie 
notes, V. 439 ; vi. 215 ; PeUtward v. Preawtt^ vil 541. 
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bility to exert them, see, tmity the notes to Jonu v. TurbertnUe^ 2 V. 11, with the 
concluding- passage of note 8 to Latfy Cavan v. PutUnty^ 2 V. 544 ; and, also, 
note 3 to Mtadt v. Readtf 5 V. 744 ; where some of the special circumstances 
which may, to a certain extent, auidify this rule, are likewise noticed. 

2. As to a direction in a will for payment of debts, letting in debts haired by 
the Statute of Limitations, see Burke v. Jont$f 2 Ves. &. Beat 280 ; Ex parte 
Dtwdnei/, 15 Ves. 497 ; Ex parte Bogky, 19 Ves. 470 ; Fargw v. Gore, 1 Sch. ii 
Lef. no. 
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BURROWES V. LOCK. 
[Rolls.— 1805, March 4, 5.] 

A WITNK88 to a deed must state the circumstances of the execution : the sealing 
and delivery (ay 

In this case an objection, that he had stated merely that he was present at the exe- 
cution, and was a subscribing witness, when the party executed and signed, did 
not prevail, upon the circumstances; especially as the execution was not put in 
issue. 

Contract executed, though the consideration was inadequate {h) ; not amounting 
to fraud ; but without costs (c). 

Trustee charged in respect of a misrepresentation to a purchaser ; having notice ; 
and alleging only, that he did not recollect the fkct Id^ 

This is a more proper subject for equity than law : at least there is a concurrent 
Jurisdiction. 

Witness is not at liberty to contradict his attestation. In such a case other evi- 
dence, from circumstances, admissible (e) ; as, where there is no Witness, or 



(a) As to the reasons and necessity for proof of execution of deeds by the sub- 
scribing witnesses, see 1 Phil. Ev. (Cowen & Hill's ed. 1639), 464, 465, and 
note (676) in 2ib. Cowen & Hill's notes, 123], et seg.; 3 Stephen's N. P. 1700, 
1701, and note (6); 1 GreeoL Ev. § 576; Lord Carrington v. Payne, anU^ 

5 V. 404, and note (a) ; EUis v. Smilk, ante, 1 V. 11, note (ol 

If the witness recognises his signature, and says that he nas no recollection of > 
the fact of the instrument being executed in his presence, but that seeing his sig- 
nature to it he has no doubt he saw it executed ; this has always been received as 
sufficient evidence of execution. See Ru&atU v. Cqffin, 8 Pick. 143 ; Dtn v. 
Doumam, 1 Green, 142; MerriU v. Rail Road Co. 16 Wendell, 598 ; Patterson 
V. Tucker, 4 Halst 322, 332, 333 ; Wheder v. Hatch, 3 Fairf. 389 ; /faff v. Luther, 
13 Wend. 491 ; 1 Phil. Ev. (Cowen & Hill's ed.)475, note 899; 2 Phil. £v. (Cowen 

6 Hill's notes, ed. 1839), 1304; Mar^ham v. Hubbard, 8 Barn. & Cresw. 16; 
CoUins V. Lemasters, 2 Bail. 141 ; 1 Greenl. Ev. § 437. 

(b) See Colea v. TVecothick, arde, 9 V. 234a, note (a); Moth v. Atwood, ante, 5 V. 
845 note (a), and cases cited ; Mortlock v. Bxdler, ante, 292, and notes ; 1 Sugden, 
Vend. & Purch. (6th Am. ed.) 317, and notes. 

(c) See 3 Sugden, Vend. & Purch. (6th Am. ed.) 94, [147]. - 

(d) 3 Sugden, Vend. & Purch. (6th Am. ed.)298, [429], and notes ; 1 lb. 5, [8], 9 

In equity, mistake as well as fraud, in any representation of a fact, material to 
the contract, furnishes sufficient ground to set it aside, and to declare it a nullity ; 
Danid v. Mitchell, 1 Story, C. C. 172. So in case of misrepresentation of facts 
though inadvertently made, by the mutual mistake of the parties, or by mistake of 
the grantors alone, lb. ; Ainslie v. MtdhfcoU, ante, 9 V. 21, note (a): 1 Story, £q. 
Jur. § 193; Pearson v. Morgan, 2 Bro. C. C. (Am. ed. J 844), 388, 390, note (c). 

Whether the party, misrepresenting a fact, knew it to be false, or made the asser- 
tion without knowing whether it were true or felse, is wholly immaterial, 1 Story, 
Eq.Jur.U93. 

(e) If the subscribing witness fails to prove the due execution of the instrument, 
the parties may establish the fact by other evidence; Whitaker v. Salisbury, 15 
Pick. 534; Si^fried v. Levan, 6 Serg. & R. 308; Miller's tstaU, 3 Rawle, 318; 
Bf^ V. JVIarrts, 1 Harring. 22, 23. 

Should the witness deny his attestation, or give evidence tending to disprove the 
execution, the party may contradict him; Whitaker v. Salisbury, 15 Pick. 544; 
Sig fried v. Levan, 6 Serg. & R. 308 ; Hall v. Phelps, 2 John. 452 ; Handu v. Staie^ 

7 Harr. ^ John. 42, 48, 49 ; Booker v. Bowles, 2 Blackf. 90 ; 1 Greenl Jjv. § 572 ; 
Qtam5j^ v. Buzzell, 4 Shepley, 470. The party calling the witness will not, how- 
over, be allowed to impeach his general character for truth ; Wh'iakcr v. Salisbury, 
!5 Pick. 544 ; Bro^m v. Btlhws, 4 lb. 194. 
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the person does not exist, sealing and delivery may be presumed from proof of 
the handwriting (a), [p. 474.] 
Principle of the Roman Law as to contracts, requiring the price to exceed half 
the value, [p. 475.] 

Edward Cartwright, being entitled under a Will to the ninth 
part of the residue of the testator's personal estate, the whole of 
which had been distributed, except an outstanding debt, and being 
pressed by the PlaintifT for a debt due to him in his trade, 
[*471] as a * baker, in consideration of 132/. executed an assign- 
ment to the PlaintifT of his share of what remained due 
on account of the residue, amounting to 2882. The expense of 
the transaction, amounting to \0L was also paid by the Plaintiff. 
Previously to this assignment the Plaintiff consulted Lock, the trus- 
tee of the fund ; who represented Cartwright as being entitled to 
the full sum of 288Z. ; though he had ten years before created an in- 
cumbrance to the extent of a tenth part of the fund by an assignment 
to his brother. 

Under these circumstances the bill was filed against Cartwright, 
and Lock, who admitted notice of the prior incumbrance, when be 
made the representation to the Plaintiff; alleging as an excuse, that 
he forgot the circumstance. 

Mr. Romilly and Mr. Hallj for the Plaintiff. — Mr. HoUist and 
Mr. W. Agar, for the Defendant Cartwright, resisted the bill on the 
grounds of pressure upon distress, inadequacy of consideration, &c. 

Mr. Leach and Mr. Gregg, for the Defendant Lock, insisted, that 
if any case could be made against him, it was the subject of an 
action ; and, upon Haycraft v. Creasy (1), the ground of that action 
is fraud ; which cannot be imputed. 

After the argument upon the merits, an objection was taken by 
the Defendant Cartwright to the proof of the deed. The deposition 
stated, that the deponent was present at the time of the execution ; 
and was a subscribing witness to the deed at the time the Defend- 
ant executed and signed the same ; that the name is of 
[* 472] * his own proper hand-writing ; that he knows the hand- 
writing of the other witness ; who with the deponent set 
and subscribed his name, &c. The objection was, that the depo- 
sition did not speak to the sealing and delivery of the deed. 

(a) 1 Phil. Ev. (Cowen & HilPe ed. 1839), 474, note [897], and cases cited 
therein; Sigfried v. Levan, 6 Ser^. & R. 311; MUler^s estaU, 3 Raivle, 3J7, 
318 ; PdUtreau v. Jackson, 1 1 Wend. 110 ; Lush v. Drust, 4 Wendell, 313 ; Fams- 
worth V. Brigga, 6 N. Hamp. 561. 

If there be more than one subscribing witness the non-production of all should 
be accounted for before going to evidence of hand-writing ; Jackson v. Gager, 5 
Cowen, 383; WhilUmort v. Brooks, 1 Greenl. 57, 59; 1 Phil. Ev. (Cowen & Hill's 
ed. 1839), 474, note [897], and cases there cited to this point; 1 Greenl. Ev. §574. 

Where secondary evidence of the execution of the instrument is thus rendered 
admissible, it will not be necessary to prove the hand-writinfl: of more than one 
witness ; Adams v. Kerr, 1 Bos. & Pul. 360; 1 Greenl. Ev. §675; 1 Phil. Ev. 474, 
note, [897], and cases cited to this point 

(1)2 East, 9J?. 
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For the Defendant^ in support of the Objection. — ^The two essen- 
tial circumstances, without which a deed cannot be valid, are the 
sealing and delivery ; according to Co. Litt. (1), and LeyfieUTs 
Case (2) : where it was held, that evidence of these facts must be 
given to the jury ; who are to judge upon the matter of fact whether 
the deed was so executed. The fact of sealing and delivery must 
be found : or the deed is not proved : and nothing short of that will 
do : The Marchioness of Annandale v. Harris (3). The witness is 
to state the facts, how the execution took place; not to tell the 
Court, what is an execution. A strong inference arises from his 
evading the question, whether it was sealed and delivered. 

Mr. RomiUy and Mr. Hallj for the Plaintiff. — ^This objection is 
not put in issue. But, to consider it, the witness has sworn, he was 
present at the execution, and was a subscribing witness ; and the at- 
testation to the deed expresses it to have been << sealed and deliv- 
ered," Slc. in the usual way. Lord Mansfield and the other Judges 
would not admit an averment by a witness against his attestation : 
Goodtitk V. Clayton (4). In ParTce v. Mears (5) the witness did 
not see the sealing and delivery ; being in another room : but the 
party told him, he was executing ; and the witness signed 
it by * his desire : and that was held sufficient. What [* 473] 
could this witness, according to his deposition, see, but 
the sealing and delivery ? Lord Chief Justice Holt would not let a 
witness say, he did not see what he had subscribed : Dayrell v. 
Glascock (6). 

The Master of the Rolls [Sir William Grant]. — In the 
case in the Common Pleas the witness told what passed ; and did 
not shelter himself under a general word. It does not apply to this. 
The witness stated the circumstances ; and left the Court to decide. 
My hesitation in this case proceeds from an apprehension of giving 
any sanction to a deviation from the established mode of proving 
the execution of deeds. There is no instance, in which witnesses 
have proved Deeds or Wills by a general phrase. They have al- 
ways stated what actually passed ; that the Deed was sealed and 
delivered, the Will signed, published, and declared in the presence 
of the witaess. Though in the particular case, and considering all 
the circumstances, I am inclined to give way to such an ob- 
jection, I am not to be understood to lay down a proposition, 
that in general a witness may prove the execution of a Deed 
or Will merely by saying, he saw it executed. But in this case 
nothing is put in issue but the fairness ; not the execution itself. If 
the issue had been, whether the Deed was duly executed, or not, 
the Plaintiff would have been put upon his guard; and it would 
have been incumbent upon him to prove by distinct evidence, that 



(1) Co. Lit 171 6. 
-^ 10 Co. 88. 
2 P. Will. 432. 



(2) 10 Co. 88. 

(3) 2 P. Will. 

(4) 4 Burr. 2224. 



(5) 
f6) 



2 Bos. & Pol. 217. 
Skin. 413. 



473 BURROWES V. LOCK. [1805. 

it was duly executed. But, having no notice, that the execution of 
the Deed was meant to be contested, the witness contented himself 
with saying, it was executed in. his presence. He says likewise, it 
was signed in his presence. Under those circumstances it 
[* 474] would be a very rigid construction * of his testimony to hold, 
that he did not mean to say, something more than sign- 
ing took place. He says << executed and signed." What can that 
mean but that what appears upon the face of the attestation, seal- 
ing and delivery, took place ? He attests the sealing and delivery. 
Those cases, in which it has been held, that a witness is not at 
liberty to contradict his attestation, go thus far; that, if there 
is the attestation, and he confesses himself to be the attest- 
ing witness, prima facie the presumption is, that what he has 
attested has taken place in his presence : if he denies that, other 
evidence is admissible, from circumstances ; as, where there were 
no attesting witnesses ; or, the person, whose attestation appears 
on the instrument, does not exist ; proof of the hand-writing is suf- 
iicent to enable a jury to presume in such a case, that sealing and 
delivery took place ; though the hand-writing alone does not of it- 
self import sealing and delivery. This witness says, not only, that 
this~ is the signature of the Defendant, but, that it is a deed exe- 
cuted. I do not run a risk in this case, admitting this evidence ; 
not meaning to determine, that in other cases there may not be a 
good objection to an attestation in these words. 

As to the merits, I do not know, if fraud is out of the case, that I 
can set aside this contract, or refuse to act upon it, merely on the 
ground of inadequacy of price (1). But it is not quite so inadequate 
as it has been represented. The difference is not to be taken to be 
merely between the two sums. But after all the allowances that can be 
made I have no difficulty in believing, this was an inadequate bargain 
as to the price ; that the Defendant did not get the price the property 
assigned was fairly worth. But, taking that to be so, the 
[* 475] * contract cannot be set aside within any principle this 
Court has ever acted upon : not even within the principle 
of the Roman law ; requiring that the price should exceed half the 
value. 

The only remaining question is that with respect to the trustee. 
It is objected on his part, that this is a demand for damages : 
also, that this was not a wilful misrepresentation. As to the first 
point the demand is properly made in equity ; and the Lord Chan- 
cellor in Evans v. Bicknell (2) declared, that the case of Pasley v. 
Freeman (3) and all others of that class were more fit for a Court 
of Equity than a Court of Law : but his Lordship was clearly of 
opinion, that at least there is a concurrent jurisdiction ; and says, 
" It has occurred to me, that that case upon the principles of many 
decisions in this Court might have been maintained here ; for it is a 

(1) See Mortlock v. Buller, ante, 292 \ and the note, vol. viii. 137. 

(2) ^nte, vol. vi. 174. See 182, 3, 5, 6; and-the note, 185. 

(3) 3 Term Rep. 51. 
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Tery old head of equity ; that if a representation is made to another 
person, going to deal in a matter of interest upon the faitli of that 
representation, the former shall make^that representation good, if lie 
knows it to be false" (a). 

In this case the Plaintiff was going to deal with Cartwright upon 
a matter of interest ; and applied to the person, best qualified to 
give information, the trustee, to know, what Cartwright was entitled 
to ; who told the Plaintiff expressly, that Cartwright was entitled to 
288/. ; and had an undoubted right to make assignment to that ex- 
tent ; knowing, that he had not a right to make such assignment ; 
having previously agreed to give another person 10/. per cent, out 
of the fund. There is therefore a concurrence of all the circum- 
stances, which the Lord Chancellor thinks requisite to 
raise the equity. The ^ excuse alleged by the trustee is, [* 476] 
that, though he had received information of the fact, he 
did not at that time recollect it. But what can the Plaintiff do to 
make out a case of this kind, but show, 1st, that the fact, as repre- 
sented, is false : 2dly, that the person, making the representation, 
had a knowledge of a fact, contrary to it (1). The Plaintiff cannot 
dive into the secret recesses of his heart : so as to know, whether 
he did or did not recollect the fact ; and it is no excuse to say, he 
did not recollect it. At least it was gross negligence to take upon 
him to aver positively and distinctly, that Cartwright was entitled to 
the whole fund, without giving himself the trouble to recollect, 
whether the hci was so or not ; without thinking upon the subject. 
This is a much stronger case than Hobds v. Norton (2) ; and the 
negligence infinitely greater. 

Lock therefore must be answerable, in case Cartwright cannot an- 
swer the demand ; and must first pay over to the Plaintiff the resi- 
due of the trust fund, deducting the 10/. per cent. : then Cartwright 
must make up the deficiency ; and, if he fails. Lock must make it 
good. But under the circumstance of undervalue I will not give 
costs against Cartwright. 

1. With respect to attestations of wills, and the circumstances that (even in 
the practice of the Courts of Equity, which, in this respect, are more precise than 
Courts of Law) may dispense with the necessity of brin?ingr forward all the 
attesting witnesses, see, ante^ note 2 to EUia v. Smith, 1 V. 11 ; and note 1 to 
Lord Carrineton v. Paynt, 5 V. 404. A person who signs his name as witness to 
a will, by Siis act of attestation solemnly testifies t£je sanity of the testator. 
Should such witness afterwards attempt to impeach his own act, and to prove that 
the testator did not know what he was doing, when ho made (what purported to 
be) his will, such testimony will be far indeed from conclusive evidence ; Hud- 
sorCs case. Skin. 79; Diffffs case, cited ibid ; Coleman v. Sarrdl, 1 Ves. Jun. 55. 
And Lord Mansfield held, that a witness impeaching his own act, instead of find- 
in? credit, deserved the pillory : see Walton v. ShdUy, 1 T. R. 300 ; Lotve v. 
Jolije, 1 W. Bla. 366; S, C. 1 Dick. 389; Goodiitle v. Clayton, 4 Burr. 2225. 



(a) See Pearson v. Morgan, 2 Bro. C. C. (Am. ed. 1844), 390, note (h), and cases 
cited. 

(1) MU, vol. vi. 18?, 183. 
(3) 1 Vem. my. 

VOL. X. 22 
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Lord Eldon did not go to tiie length of excluding each evidence ; declaring, bow- 
ever, that it ought to be received with the most scrupulous Jealousy ; Sootie v. 
BlurukUy 19 Ves. 504 ; Howard v. BraUhwaite, 1 Ves. & Bea. ^08. And a distin- 

fuished judge of the Ecclesiastical Courts, Sir John Nicboll, has laid down this 
istinct rule : namely, that such testimony is not to be positively rejected ; but, at 
the same time, no fact stated by a witness open to such just suspicion can be 
relied on, where he is not corroborated by other evidence : Kirdeside v. Harriaon^ 
2 Phillim. 499. Many of the preceding rules, it is obvious, will equally apply to 
attestations of other instruments, as well as to wills. 

2. That mere inadequacy of price, though considerable, will not, of itself, inval- 
idate a contract, see, ante^ the notes to Cnwe v. Ballard^ 1 V. 215. And that the 
rule of the eivil law, which required the price to exceed half the value, is not 
adopted in our Courts of Equity, see note 5 to Mortlock v. Btii/er, 10 V. 292. 

3. As to the concurrent jurisdiction, at least, of Courts of Equity, in cases where, 
although a Court of Law might give damages, the remedy would not be equally 
eflfectually, see note 1 to Evana v. Bickndl, 6 V. 174, with the farther reference 
there ^iven. 

4. With respect to the responsibility incurred by a person who gives false in- 
formation to a person who, on the faith of that representation, has been induced to 
deal in a matter of interest, see notes 2 and 3 to Ainalie v. MedlifcoUf 9 V. 13. 



[•477] 

LEAKE i;. LEAKE. 
[1805, March 1, 2, 6.] 

Portions by settlement for younger children, living at the death of the nuvivor 
of the parents ; with a proviso, that advancements sliould be in satisfaction, 
unless the contrary declared. 

The father by Will, desiring, the settlement may be punctually complied with, 
made a residuary disposition of real and personal estates among the yonnger 
children; directing, that what they may have received in his life shall be 
brought into the account, so as to make all equal. 

Construction upon the whole, that advancement in marriage, or othenoise^ though 
not the grammatical construction, is within the proviso ; and, equality being the 
object, an arrangement was made upon that principle. 

One of the younger children, having become the eldest, and therefore owner c€ 
the estate, between the deaths of the parents, after advances received in satis- 
faction of the portion injthe former character, to be considered a younger child 
in the account 

Provision by Will considered an advancement in the life of the testator (oV 
[p. 489.] 

By indeDtures of settlement, d^ted the 20th and 21st of January, 
1734, previous to the marriage of Stephen Martin Leake and Ann 
Powell, in consideration of llOOZ., to which Ann Powell was then 
entitled, and of her expectations from her grandfather, the manor of 
Thorpe and estates in Essex were conveyed by the father of Mr. 
Leake to trustees ; to the use of Stephen Martin Leake for life, with- 
out impeachment of waste ; remainder to the trustees, to preserve 
contingent remainders ; remainder to the intent, that Ann Powell 
should receive during her life an annuity of 100/., and such farther 

(a) See'2 Story, Eq. Jar. § 1109, and note. As to advancements, see farther, 1 
Metcalf & Perkinses Dig. p. 8^ tit. Mvanfment 
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annuity, as therein mentioned^ in case her husband should have re* 
oeived any portion, sum or sums, out of the estate of her grand* 
fieither ; and in case such portkui, &Q. should amount to lOOOZ., then 
the said premises were to be from and immediately after his decease 
to the use of the said Ann for life, for her jointure, }m bar of dower ; 
and from and after the decease of the survivor, subject to the said 
annuities, to the use of the trustees, their executors, &c. for the 
term of 800 years ; remainder to the use of the first and other sons 
in tail male ; remainder to the trustees for another term of 1000 
years ; remainder to the use of the husband, his heirs and assigns. 

The trust of the term of 800 years was declared to be, 
that, in case there should be issue male of the said * Stephen [* 478] 
Martin Leake and the said Ann, born in the lifetime of 
Stephen Martin Leake, or after his decease, and there should be one 
or more child or children of them, other than such, who should be 
their eldest son, and living at the time of the death of the survivor 
of the said Stephen Martin Leake and the said Ann, then the trus- 
tees should by sale or demise of all or any part of the said term, or 
otherwise, levy and raise the portion or portions thereinafter men- 
tioned and appointed for such child or children, and such yearly sum' 
or sums for his, her, or their maintenance and education, until his, 
her, or their said portions should become respectively due or paya- 
ble, as the trustees should think fit, not exceeding the interest or in- 
crease of the said portion or portions thereinafter mentioned, &c. : 
the said portion or portions to be and to be paid in such proportion, 
manner, and form, as thereinafter mentioned : that is to say, in case 
there should be but one such child, other than the eldest son, as 
aforesaid, then the sum of 1500/. should be levied and raised for the 
portion of such child ; and if there should be two or mbre such chil- 
dren, other than the eldest son, as aforesaid, then the sum of 2000/. 
should be levied and raised for the portion of such two or more chil- 
dren, to be equally divided amongst them ; and the portion or f>or- 
tions, share and shares, of such child or children, as aforesaid, as 
should be a son or sons, to be respectively [tayable and paid to him 
or them at his or their respective age or ages of 21 years ; and the 
portion and portions, &,c, of such as should be a daughter or daugh- 
ters at her or their respective age or ages of 21 or days of marriage, 
which should first happen ; and in case any of such children, other 
than the eldest son, as aforesaid, should happen to die, before his, 
her, or their, said portion or f>ortions should be payable, as aforesaid, 
then the share, portion, or part, of such child or children, so 
dying, as aforesaid, should go unto, and be equally *di- [*479] 
vided amongst, the survivors of such children, other than 
the eldest son, as aforesaid. 

The settlement then proceeded with a proviso, that, in case any 
child or children other than the eldest son as was or were therein- 
before intended to be provided for in case of there being issue male 
of Stephen Martin Leake and the said Ann, as aforesaid, or any 
daughter or daughters, who was or wer« thereinbefore intended to 
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be provided for in* case of failure of such issue male, should have 
been preferred in marriage in the life-time of the said Stephen Mar- 
tin Leake, their father, and that he, the said Stephen Martin Leake, 
their father, should have bestowed or given dny portion or portions 
with him, her, or them, upon such his, her, or their, marriage, or 
otherwise provided for him, her, or them, then such portion or por- 
tions or other provision as aforesaid shodd be accounted in full of 
the portion or portions thereinbefore intended to be levied or pro- 
vided for him, her, or them, respectively, if equal in value thereto ; 
or in part thereof, if not equal in value thereto ; unless the said 
Stephen Martin Leake should declare the contrary thereof by any 
writing under his haiid and seal, to be executed in the presence of 
two or more credible witnesses, or by his last Will and Testament in 
like manner to be executed and attested. 

Stephen Martin Leake by his Will dated the 21st of April, 1768, 
after directions as to his funertil, proceeded thus : 

" As to my estate at Thorpe, and my dwelling-house and prem- 
ises at Mile-End in the county of Middlesex, which are settled upon 
my wife and the issue of our marriage, it is my desire that the same 

be punctually complied with." 
[* 480] * Then, after giving specific articles and small pecuniary 
legacies to his two eldest sons and his wife, he made the 
following residuary disposition : 

<< Item ; all other my estates whatsoever, both real and personal, 
I will to be sold ; and the money arising thereby, after payment of 
my debts and funeral charges, to be divided among all my children 
other than my eldest son : so as the same with what they may have 
received respectively in my life-time as a portion and for placing 
them out in the world being brought to account may make them all 



The testator^afterwards made the following codicil, dated the 10th 
of October, 1771, not attested : 

" Whereas by my marriage settlement 2000/. is to be raised for 
my younger children, tA be equally divided amongst them ; and in 
case I shall have bestowed any [>ortion or otherwise upon any of 
them in my life-time, the same is to be reckoned in whole or in part 
of such share, unless I shall otherwise declare by my Will ; and 
whereas by my Will, dated the 21st of April, 1768, 1 have directed 
my estate real and personal not otherwise disposed of to be sold, 
and the money arising thereby to be divided amongst all my chil- 
dren, except my eldest son, so as the same, with what they shall have 
received respectively in my life-time being brought to account may 
make them all equal ; to prevent any disputes as to the sums, that 
each has received in my life-time, I declare the same to be as fol- 
lows ; my daughter Lee 600/. : my son John 100/. : my son Thomas 
400/. : my son William 400/. : my son Robert 500/. ; and it is my 
Will, that the said sums and no more be deducted from 
[* 481] their respective shares : nevertheless to account *for such 
farther sums as they shall receive in my life-time after the 
date hereof 
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The testator died in March 1773, leaving his widow surviving. 
Her fortune, mentioned by the settlement to be in expectation, af- 
terwards fell in ; and she became entitled to the whole estate for her 
life. At the death of the testator he had nine children living. In 
pursuance of the Will the widow, being executrix, divided the resi- 
due of the estate in equal shares among the eight younger children ; 
each child accounting for the sums advanced by the testator to the 
amount stated by the codicil ; and the residue so divided amounted to 
about 740/. to each. The widow of the testator surrendered her 
life-estate in consideration of an annuity, from he^ eldest son, who took 
possession, and continued in possession till his death, in 1797 ; when 
the second son John Martin LfCake became tenant-in-tail ; and he 
suffered a recovery to the use of himself in fee. The mother died 
in 1802 ; at which time there were six childrenjsurviving. The five 
younger children filed the bill, against their brother John Martin 
Leake, claiming the 20002. under the settlement. He insisted, that 
the provisions, made for them by the advancement of the father in 
his life and by his Will, were a satisfaction of the portions by the set- 
tlement. 

Mr. Romilly, Mr. HollUt and Mr. Vtterstm, for the Plaintiffs.— This 
question depends upon very few words of the Will. The Plaintiffs can- 
not contend, that a provision by Will must not be considered a provi- 
sion given in the life-time of the testator, after Bickman v. Morgan (1), 
and Twisden v. Twisden ^2): though, if that distinc- 
tion can be maintained, two ot * these children, George and [* 482] 
Ann, had nothing advanced in the life of their father ; and 
have no provision except by the Will. But by expressing his desire, 
that the settlement shall be punctually complied with, he has declared 
that the provision by the Will shall not be a satisfaction : the effect 
being a declaration of intention, that all the provisions made by that 
settlement for the bsue of the marriage shall take place : notwith- 
standing what he was then doing by his Will. No certain form of 
words is necessary : but any expression, from which can be collected 
the intention, that the provision by that instrument should not be 
taken in satisfaction, is sufficient. There can be only two construc- 
tions : either adopting that intention ; or, that the settlement shall 
take effect ; but not all its parts ; that is, that they should not have 
the provision in the settlement, unless he should declare, the other 
provision should not be a satis&ction. Can it be conceived, that 
be would take this extraordinary mode of expressing his intention to 
satisfy ; taking notice of the settlement, and directing, that it shall 
be punctually complied with, for the mere purpose of intimating, that 
they should take nothing under it : in other instances, where he in- 
tends satisfaction, taking pains to express it ; and, to remove all doubt, 
even ascertaining the sums ? The codicil is not attested : but, if it 



(1) 1 Bro. C. C. 63; 2 Bro. C. C. 394. 

(2) ^nU, vol. ix. 413; Onslou) v. JMicfccfl, poii, xviiL 490; Golding v. Havtr- 
ili 13 Pri. 593. 
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» can be looked at, the intention is clear, that the provision by the set- 
tlement should be taken in addition to that by the Will ; which is 
much more than the sum of 2000/, Why otherwise should he take 
notice, that they are entitled under both ; declaring the sums they 
have received, and which are to be brought into contribution? 
Many circumstances favor this construction : the date of the set- 
tlement, in 1734 : the Will, many years afterwards : when the tes- 
tator's property had considerably increased ; but those circumstances 
certainly cannot be taken into consideration. This is a 
[* 483] mere question of construction, * whether, directing, that the 
settlement should be punctually oHnplied with, he did not 
mean, that these younger children should take under that, and also 
under the Will. The provision by the settlement is confined to chil- 
dren, that shall be living at the death of the survivor of the' father 
and mother : so that, if all had died in the life of the mother, nothing 
could have been raised. The only advancement upon marriage was 
that to Mrs. Lee. 

The Attorney General [Hon. S. Perceval] and Mr. BenyoUy for 
the Defendant. — ^This question depends, not merely upon the set- 
tlement and Will, but materially upon the advances made by the 
testator in his life. If it could be contended, that a provision by 
Will is not to be considered such an advancement in the life of the 
father, as would have the effect of satisfaction, the language of the 
proviso would not countenance that argument; for, after speaking of 
preferment in marriage in the life-time of the father, the words are, 
" or otherwise provided for ; " and, in the next line, " such portion 
or portions, or other provision ; " the language being so general, and 
in the alternative, the clause of satisfaction cannot be confined to ad- 
vancement in marriage : but any other provision, as putting a child 
out in trade, &c. must be considered a satisfaction, unless the con- 
trary is declared. It would be unreasonable to confine that provi- 
sion to the single case of marriage, not applying it to other events, 
having the same effect in diminishing his means of providing for his 
family. Considering the object, why should there be a satisfaction 
in one case and not in the other ? The Court will not adopt that 
limited interpretation, unless absolutely required. The fair inter- 
pretation is ^to consider the words of condition, '< in case, 
[* 484] &c." as repeated, * coupling the latter sentence with the 
former, but. distinguishing the events. A provision by 
Will being then to be considered, according to the laige interpreta- 
tion, an advancement, as much as if it was upon marriage, or more 
directly in the life of the father, this Will has no express declara- 
tion against satisfaction. Your Lordship must see that express dec^ 
laration, with two witnesses ; though certainly particular words are 
not necessary. The punctual compliance with the settlement must 
be a punctual comphance with all its parts ; including, therefore, 
the provision for reheving the estate in the events, in which satis- 
faction is declared. The Court cannot look at the improved state 
of the testator's circumstances. ^ 

T«L. K. 22* 
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2dly, The actual advances of the father in his life to some of the 
children must be taken as actual advances, as far as they will go ; 
if that construction cannot apply to all. The intention upon the 
codicil is, that, if those* are satisfied by actual advances, the others 
should be considered satisfied by what they receive out of the resi- 
due : otherwise the object of the codicil, that ail the younger chil- 
dren should share equally his property, would be defeated. If these 
three eldest of the younger children are satisfied fully in his life, the 
other two, coming in for their portions, will destroy that equality, 
the clear object of the codicil. At least a case of election would 
arise against the two younger children, upon the intention by the 
codicil, that they should receive no more than the others. The 
consequence is, that after an equal division with the others of the 
residue they shall not come for more by coming under the settle- 
ment. The difficulty is to show, that the testator has made any 
declaration as to advances in his life-time, particularly advances sub- 
sequent to his Will. The only effect of the direction, 
that the settlement shall be punctually * complied with, [** 485J 
is to let the settlement remain, as it did, with the clause 
as to satisfaction in full force. It canpot admit the strained con- 
struction, that it is a declaration against satisfaction. 

Mr. Romillyy in reply. — ^The last member of this long sentence, 
forming the proviso, is merely an explanation of the former, as if in 
a parenthesis ; and the whole must be read, as if it was expressed 
thus : << if any shall have been preferred in marriage in the life-time 
of the father by portion or other provision." All the provisions 
were to be in satisfaction of the portion, unless the father should 
declare the contrary, either by Deed or Will ; which is intelligible, 
when applied to provision by marriage : but, if the provision was 
by Will, he could not by Deed declare, that provision, made by 
Will, should not be a satisfaction of the settlement. He could not 
make a previous declaration as to future advancements ; and there** 
fore advancements subsequent to the Will, if within the proviso, 
must be abatecl from the 2000/. But thfey were of a very incon- 
siderable amount : only part of the 400/. to William, and of the 
500/. to Robert. As to the sums advanced before the Will, and 
the provision by the Will, though it cannot be contended, that a 
provision by Will is not in general to be considered an advance- 
ment in the life of the testator (1), this testator must clearly have 
intended, that the provision by the Will should not be a satisfaction. 
The only purpose, for which it could be necessary to mention the 
se^lement in the -Will, was to declare, the provision made by the 
Will, should not be a satisfaction of those by the settlement. If 
his meaning by these doubtful words of the Will was, that 
every provision of the settlement should *be complied [*486] 

(1) Sec Rickman v. Morgan, 1 Bro. C. C. 63 ; 2 Bro. C. C. 394 ; Txmsdtn v. 
Twisden, ante, vol. ix. 413 ; Onslow v. Michdl, post, xviii. 490 ; Golding v. Haver- 
field, 13 Pri. 593. 
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with, among others, that an advancement should be a satisfac- 
tion, he must have known, it was not necessary to mention the 
settlement ; and that it was necessary, if his intention was, that the 
other provision was to be an addition. The answer to the objec- 
tion, that they will not take equally, is, that the testator did not con- 
sider the various cases, that might happen : among others, that dif- 
ferent children would be to take under the settlement and under the 
Will ; perhaps contemplating, that he might survive his wife. But 
he never had it in contemplation, that the Defendant would take, 
first, as a younger child, and, afterwards becoming the eldest, would 
have had to contend for a different construction. 

March 6th. The Lord Chancellor [Eldon]. — ^The object of 
this bill is to take the opinion of the Court, whether all or any part 
of the sum of 2000/. is to be raised under the trust of the term of 
800 years. The amount was to be regulated and ascertained by 
the number of children, that should be living at the decease, not of 
the father or mother, but of the survivor. The codicil, oiot being 
attested by any witness, is not with reference to the settlement a 
declaration affecting the charge of portions ; which required two 
witnesses. The 600/. to Mrs. Lee, I am informed, is the only sum, 
that was advanced on marriage ; and, it is admitted, that part of 
these sums, particularly to William and Robert, was advanced after 
the date of the Will. 

On the part of the younger children it was insisted, that they are 

entitled to have the sum of 2002. raised. The Defendant, 
[*487] now entitled to the estate, '^contends, first, that they are 

not entitled to have any thing raised ; that the estates they 
take under the Will, real and personcd, are to be considered as por- 
tions, or as provisions, under the effect of the settlement itself satis- 
fying the portions they could have claimed, being more than equal. 
It is next insisted, that, if the devise and bequest of the real and 
personal estates are not to be a satisfaction of the portions by the 
settlement, still the pecuniary advances, made to the children, res- 
pectively, are to be considered as to each respective child, as having 
satisfied entirely, or pro ianto, the share of each in such part of the 
80002. as that child could have claimed, if there had been no ad- 
vancement. The more I consider this settlement, the less expecta- 
tion I feel of forming a confident opinion as to the true result of it. 
This is a case, in which no difficulty arises upon the various princi- 
ples, that govern implied satisfaction ; for by the contract of mar- 
riage the Defendant has a right to say, every younger child, who has 
received any sum of money, advanced in the mode the proviso looks 
to, shall take that in satisfaction of the portion, or part of the por- 
tion ; unless by a writing, attested by two witnesses, the father de- 
clares the contrary : therefore such advance^, as are within the mean- 
ing of the proviso, are by covenant in the settlement itself to be a 
satisfaction, unless the father, who has contracted for that power, 
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makes that declaration in the form and manner, prescribed by the 
instrument. 

It is farther contended, and that is a very difficult question, that 
in this case no advances, except advances made upon marriage, are 
to be considered within the meaning of the proviso advances. With 
reference to that, the Court has to stru^le with the difficulty of 
making a grammatical construction ; which leads me to 
adopt a meaning, that could not be * collected from such [*'488] 
a proviso in any settlement, that has fallen under my ob- 
servation. In general such a proviso is inserted for the benefit of the 
child, who is to take the estate : sometimes reserving, as in this in- 
stance, to the father a discretion to determine between him and the 
younger children, whether the former shall take the estate more or 
less beneficially. But, in general, where there is such a proviso, the 
parties look to provision, not merely upon marriage, but upon other 
events also, from preferment or advantage ; and, where the father is 
dealing for his eldest son, who is to take the bulk of the estate, it is 
of little consequence, whether part is to go upon marriage, or upon 
any other occasion, calling for the application of part, as provision or 
preferment. On the other hand, though a peculiar and uncommon 
way of reasoning, the party may, if he thinks proper, covenant, that 
the advances shall be only upon the event of marriage. The words 
of this proviso are capable of two senses. One sense, the most ap- 
plicable to grammatical construction, is, that, if a child should be 
preferred in marriage, and the father should upon that marriage give 
VL portion, or other provision, then such portion or provision should 
be a satisfaction ; and it is clear, there may be an advancement in 
marriage, not by a portion, but by a provision of a different nature : 
for instance, a real estate, settled upon a son ; which is not strictly a 
portion, as that term occurs here. That sense receives countenance 
from the words, that follow ; expressing, that, if he should have be- 
stowed or given any portion or portions, 6lc. Upon any other con- 
struction all those words would be unnecessary. The passage is 
capable also of this construction ; that, if the father shall prefer any 
of the children in marriage, or, if he shall otherwise provide for them, 
then such portion or provision shall be accounted a satis- 
faction. My opinion upon the whole is, that * consider- [*489] 
ing the policy, view, and intent, of these ' provisions in 
marriage settlements, and considering, that a sort of fair dealing be- 
tween the eldest and the younger children requires, that advances 
upon one or another occasion, unless the father makes a declaration 
to the contrary, shall be taken in ease of the estate, and considering 
the ordinary habit of conveyancing, the larger construction of these 
words is the best. 

The next consideration is, whether the provision by the Will as 
to all the real and personal estate is a satisfaction entirely of all the 
younger children could claim. It is truly said, that a provision by 
Will is to be considered as an advancement in the life-time of the 
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party. That has been repeatedly decided (!) ; and is not to be 
disturbed. It is contended by the Defendant, that it is not suffi- 
cient, that the meaning of the testator was, that it should not be a 
satisfaction : but he must declare that meaning ; and I agree to 
that. But, on the other hand, if I can ascertain from the Will an 
intention, that it should not be a satisfaction, his Will may be taken 
to be a declaration of that, though it is not expressly declared ; for 
his intention, that the child was not to retain it in satisfaction, can- 
not be said to be expressed upon the Will, unless it is admitted, 
that in those very words the testator has declared his intention ; and, 
if so, that declaration is sufficient. The Plaintiffii insist, that the 
Will shows, not only, that he did not intend, that the devise and 
bequest of his real and personal estate should be a satisfaction ; but 
that he has gone the length of indicating, that he did not mean, 
sums advanced -should be a satisfaction, either entirely or pro tanto. 

There is a striking peculiarity in this settlement. The 
[* 490] * amount of the money to be raised upon the whole for the 

portions of younger children is to be regulated by the num- 
ber, that should be living at the death of the survivor of the parents. 
Notwithstanding that, the settlement itself contemplates advances, 
made to children in the life of the father : in the life of one of the 
parents, both of whom the children must survive, in order to be 
reckoned among those children, whose number is to determine the 
sum to be raised. It is very difficult to say, that under the true 
meaning of this settlement a child not surviving both parents, would 
have taken any portion ; though that child should have attained the 
age of 21, and left a family. The father therefore might have ad- 
vanced five or six children in his life ; and might at length have 
died, leaving two children, neither advanced in any degree ; and 
then the efiect of the settlement would have been, that the 2000L 
should be raised for them : the children advanced being dead : and 
therefore, not having survived both parents, ndt entitled to any share 
of the 2000/. Another circumstance is, that the Will gives the real 
and personal estates to his children, who might survive him ; and 
gives vested interests immediately upon surviving him in the real 
and personal estates so given : but those children might not be en- 
titled to take any thing in the 2000/. ; for the same reason, that ap- 
plied to children, who died in the life of both parents, would apply 
to those, who died in the interval between the deaths of the father 
and mother. 

The codicil may be read as to the general personal estate, though 
not as to the 2000/. ; and from all the three instruments together, as 
far as the Coqrt can look at them, is to be decided^ what the father 
meant as to the 2000/. ; having regard to his intention as to his own 

personal estate. Having a considerable family, he was 
[*491] * regulating by the Will the interests they were to take^ 

(1) See Rickman v. Morfran^ 1 Bro. C. C. 63 ; 2 Bro. C. C. 394 ; Twisdm v. 
Ttmsderiy ante, vol. ix. 413 ; Onslow v. Miekdl, post, xviii. 490 ; Golding v. Haver* 
field, 13 Pri. 593. 
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both in the sum of 2000/., which might be raised, if two sur- 
vived the parents, and 15002., the sum to be raised, if only one 
survived. He was regulating also, what they were to take in his real 
and personal estates. Upon the expression, "that the same be 
punctually complied with," it is contended, and fairly, that the sub- 
sequent devise is not to be taken as a satisfaction of the portion 
under the settlement, in a case, where a devise must be held to be 
an advancement in the lifetime : that is, that this devise itself is not a 
satisfaction. On the other hand, if it is meant, that he did not intend, 
that advances he had made, or should make in his life, should be 
taken as a satisfaction, that is going too far ; for though the clause 
seems unnecessary, this meaning must be put upon it; that he 
intended all parts of this instrument should be punctually complied 
with ; and the proviso for satisfaction by advances is one part. But 
that is more clear from the subsequent residuary clause; which 
shows, that the prevalent idea in his mind was equality among them. 
I cannot see, how that object could be accomplished ; unless he 
thought, that, supposing sdms, to be advanced, were to be accounted 
a satisfaction pro tanto^ yet this devise itself should not satisfy alto- 
gether the portions ; for he has directed, that what a child had 
received should be deducted from this ; and his real meaning, I 
think, was, (what the codicil, as far as it can be looked at, manifests), 
that the settlement should take place as to each child, advanced 
within the meaning of the settlement ; that his devise and bequest 
of the residue of the real and personal estates should also take 
effect for the benefit of his younger children ; and as to the sum, to 
be raised under the settlement, and the fruit of the devise and 
bequest of the real and personal estates, to be distributed so as to 
make them equal, he meant, that, if one had received 
6002., that * child, if that would be more than his share, [*492] 
not only should receive nothing, but so much as exceeded 
his share of the 2000/., should be deducted from his share of the 
produce of the real and personal estates. To explain this : if there 
were five children, and none of them had been advanced, they 
should equally divide the 2000/., and the produce of the real and 
personal estates : but if one had received 600/. in the life of the 
lather, 400/. of that sum should be taken as the part of that child 
in the 2000/. ; and the remaining 200/. should be taken as part of 
bis share in the produce of the real and personal estates ; and in 
that way the father would have corrected that inequality, that other- 
wise might have arisen among the children, surviving him but not 
surviving the mother; and the effect of the Will and Codicil 
together as to that case would be, that one, surviving the father, and 
not surviving the mother, would be ultimately made equal to one, 
who survived both parents. 

My opinion, rather than a judgment, upon this case is, that 
according to the real intention and legal effect of all the instruments 
money advanced by the father, as preferment in marriage, or on any 
other occasion, is an advancement within the proviso ; that the 
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devise and bequest of the real and personal estate is not in this case 
an advancement in the life of the father ; and the substantial effect 
of all the three instruments is, that the 2000/., and the produce of 
the real and personal estates, should ultimately be divided equally 
among all the younger children ; and therefore, a younger child, 
advanced in the life of the father, in the sense I have given, must 
allow that in the account. If the advancement does not go to the 
whole extent, it is so much in discharge of the portion ; and that 
child would be entitled to the full proportion of the pro- 
[* 493] duce of the real *"" and personal estates. But, if that child 
^ received more than the proportion, that is not only a satis- 

faction of the portion, but also the excess is pro ianto a satisfaction 
of the produce of the real and personal estates ; and the two sums 
must be finally arranged so that the children, who survived the 
father only, and those, who also survived the mother, should all take 
alike. There could be no doubt, if the codicil had been attested by 
two witnesses. But the general personal estate cannot be distrib- 
uted in the way he hcfs directed upon any other construction of the 
Will and codicil ; and the codicil has its effect by that disposition of 
the personal estate. He looked to the possible event of the death 
of children between the deaths of himself and his wife. His leading 
idea was, that all his younger children should be equal ; and I do 
not know, how that object can be attained upon any other construc- 
tion. 

The Defendant, having been a younger child, is to be considered 
so in the account between the children : notwithstanding the acci- 
dent, by which he is now become owner of the estate (1). 

The Decree declared, that according to the true effect of the 
Settlement, Will, and Codicil, all the younger children of Stephen 
Martin Leake, who survived him, were entitled to take equally the 
produce of his residuary real and personal estates, and also so much 
of the 2000/., secured by the settlement, as, regard being had to the 
testator's advances, would be due to any of the younger children, 
who survived their mother ; and, it being admitted, that John bad 
been advanced 100/., Thomas 400/., Robert 500/., Elizabeth 600/. ; 
all those children having survived their mother ; and William, who 
died during her life, having been advanced 400/. ; that 
[* 494] * there were two other children, George and Ann, who 
survived the mother, and were not advanced ; and Wil- 
liam, not having survived the mother, though he outlived the father, 
not being entitled to any share of the 2000/. under the settlement ; 
and therefore the 400/. advanced to him, not being a satisfaction of 
any part of the 2000/. ; the decree declared the several sums to be 
raised under the settlement, amounting to 900/. ; and that by the 

(I) In Savage v. Carroll^ 1 Ball. & Beat 265, this case is upon this last questioa 
distin^ished from Chadxoxdc v. Dolman, 2 Vern. 528, Beale v. Beaky 1 P. Will. 
214, and Lord Teynham v. ffebb, 2 Yes. 198, hy the circumstance, that Uie younger 
child became 'the eldest after advances received in satisfaction of the portion in 
the former chamcter. 
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effect of the Will and codicil, operating upon the settlement, all the 
younger children, who survived the testator, were to take in equal 
shares, whether they survived the mother, or not, both the produce 
of the residuary real and personal estate of the testator, and also so 
much of the 2000/. as should be in the events, that took place, to 
be raised for any of the younger children : the children advanced 
bringing into the distribution the amount of their respective ad- 
vancements ; and it being admitted, that the residue of the testator's 
estate was 3920/., out of which each child, who survived the father, 
was made equal to Elizabeth; leaving 1120/.; which is 140/. to 
each ; making each take 740/. ; as it appeared they had done ; but 
as the intent was, that what should be finally to be' raised of the 
2000/. should be divided in like manner as the testator's residuary 
real and personal estate, it was declared, that the shares of John, 
George, and Ann, respectively, are under the Settlement, Will, and 
Codiol, to be divided equally among the eight children, who survived 
the father, and the personal representatives of those, who were 
dead ; those advanced by the father having already upon the distri- 
bution of the residuary real and personal estate allowed for their 
advances : it was therefore declared, that the 900/. upon the death 
of the mother, and any interest due, was to be divided into eighths : 
one eighth to be retained by John, now the owner of the estate ; the 
other eighths jto be paid by him, as such owner, to Thomas, 
* Robert, George, Ann, Elizabeth; and the representatives [* 495] 
of William and of Mary ; though they died in the life of 
their mother. 

1. A PROVISION made by will is considered an advancement in the life-time of 
the testator ; see, ante, note 2 to Tunsden v. Twisdenj 9 V. 41.5. 
f • 2. If a settlement, clearly and unequivocally, make the right of a child to a pro- 
vision, depend upon the contingency of the child's surviving either or both of its 
parents, a Court of Equity has no authority to control such a disposition: the time • 
for raising portions must depend upon the particular penning of the trust, and the 
intention of the instrument ; in construing which, Lord Eldon has declared, the 
Court ought to hold an even hand ; and not, as other judges have intimated, be 
eager to lay hold of circumstances, or be determined by arguments of conven- 
iency : see the notes to fVUlis v. ffiUis, 3 V. 51. 

3. Where an individual holding a certain character is to be excluded from the 
benefits of a provision under a settlement or will, the party who answers that des- 
cription at the time when a distribution is to be made, is held to be the object of 
exclusion, unless the settlement or will unequivocally precludes that construction : 
see note 1 to Lady Lincoln v. Pelham, 10 V. 166 : and, to the authorities there 
cited, add Savage v. Carroll^ 1 Ball &, Beat. 279, where the principal case is par- 
ticularly adverted to, and it is observed, that there could have been no ground for 
a contrary decision, withholding from a younger son, who did not become the old- 
est son for many years after his father's decease, an equal share of the personal 
estate of his father, which was distributable immediately upon his death. 
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TRENT V. BANNING. 
[1805, March 11.] 

A. SEISED in fee, subject to a jointure of 500Z. a-year to his wife, by Will, duly 
executed to pass land, gave to his wife "aO(M. per annum dunng her natural 
life, in addition to her jointure ;" his debts being previously paid ; and to his 
two youncrer children 60001. each ; and appointed three persons "as trustees 
of inheritance for the execution hereof." Whether any interest in, or power 
over, the real estate passes to the trustees, Qwart (a\ 

The Lord Chancellor, not being satisfied with a Certificate of the Court of Com- 
mon Pleas in the negative, upon a case directed, sent a case to the Court of 
King's Bench ; there being only one instance of sending a case back to the 
same Court to be reviewed. 

John Trent, seised in fee of estates in the island of Barbadoes, 
conveyed previously to his marriage with Eliza Phipps in 1792 to 
the use of himself for life, without impeachment of waste, with re- 
mainder in trust to secure an annuity of 500L to Eliza Phipps for 
her life, in lieu of dower ; secured by a trust term of 200 years ; re- 
niainder to himself in fee. In 1796 he made the following Will, 
duly executed to pass real estate : 

" I John Trent do hereby give unto my wife 200/. per annum 
during her natural life in addition to her jointure my just debts be- 
ing previously paid ; and I do give unto my two younger children 
60002. each to be paid when they severally come to the Bge of 21 ; 
and I do appoint John Banning, William Hanning, and Constantine 
Phipps as trustees of inheritance for the execution hereof." 

The testator died ; leaving his widow, the two younger children, 
mentioned in the Will, and a child born afterwards, to whom he 
gave 6000/. by a codicil, surviving. Constantine Phipps sur^ved 

the testator, and is since dead. 
[*496] * Under the bill, filed after the death of the testator by 
his widow and children, a case was directed to the Court 
of Common Pleas upon the following question : Whether John 
Hanning, William Hanning, and Constantine Phipps, took any and 
what estate or interest in the real estates of ibe testator under his 
Will : or, whether they had by virtue of such Will a power to make 
any conveyance or appointment of any and what estate or interest of 
or in such real estates ; and, if they had, whether such power sur- 
vives to John Hanning and William Hanning ? 

The Certificate of the Court of Common Pleas was in the follow- 
ing terms : 

" This case has been argued before us by Counsel ; and we are of 

(a) Where there is a devise by a testator of his estate, "after payment of his 
debts," or " his debts being first paid," and afterwards he makes a full disposition 
of his estate, the settled doctrine is, that such debts constitute a charge on the 
real estate ; see 2 Story, Eq. Jur. § 1246, and cases cited in notes; WUUams v. 
Ckiihf, ante, 3 V. 545, note (6); Gnwes v. Graves, 8 Sim. 43; Kidney v. Couu- 
^^i^f^nU, 1 V. 436, note (a), and cases cited; ShaUcross v. Finden, ante, 3 V. 
738 ; PotoeU v. RohUns, anJtt, 7 V. 209, note (o). 
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opinion, that the said John Hanning, William Hanning, and Con- 
Btantine Phipps, did not take any estate or interest in the real estates 
of the said John Trent under or by virtue of the Will of the said 
John Trent ; and, that the said John Banning, William Banning, 
and Constantino Phipps, had not by virtue of such Will a power to 
make any conveyance or appointment of any estate or interest of or 
in such real estates." J. Mansfield. 

J. Heath. 

G. ROOKE. 

A. Chambre. 

The cause came on upon the equity reserved. 

Mr. Romilly and Mr. Hart, for the Plaintiffs, objected to this cer- 
tificate ; and pressed to have it reviewed. They cbntended, as to 
the 200L a-year, that it must be understood, that the joint- 
ure of the widow was enlarged *from 500/. a-year to 700/. [*497] 
a-year ; which would make it a charge upon the real estate. 
If the trustees do not take any interest whatsoever in the real estate, 
the appointment of them *< as trustees of inheritance for the execu- 
tion hereof" must be struck out, as incapable of any meaning. Ac- 
cording to a note of what passed in the Court of Common Pleas, an 
opinion seems to have been entertained, that though no legal estate 
vested in the trustees, the sums of 6000/. would in equity be a 
charge. But it is difficult to conceive, how the estate can be charg- 
ed in equity, if it is Aot charged at law ; and to contend, if the trus- 
tees do not take, that the children have any charge upon the real es- 
tate. The Will is executed with the ceremonies required for pass- 
ing real estate. The term " jointure " is applicable to real estate ; 
and the phrase " trustees of inheritance " is peculiarly so. Suppose, 
he .had expressed, that these directions should be performed out of 
his real estate. 

Mr. Richards and Mr. Bell, for the Defendants. — ^There are no 
authorities applicable to this case. From the mere circumstance, 
that there are three witnesses to the Will, it cannot be conceived, 
that the testator intended to affect his real estate. The 200/. a-year 
cannot be said to be charged upon the real estate. The testator 
merely gives his wife 200/. a-year ; adding that to her jointure. It 
happens, that she has a jointure upon real estate ; and he gives her 
200/. a-year over and above her jointure. In giving that he has no 
. reference to real estate in any manner ; and it would be a most vio- 
lent construction to consider it a charge, merely as being expressed 
to be given in addition to a jointure, that happens to be on real es- 
tate. As to the other part of the Will, where are the express words, 
or necessary implication, to disinherit the heir ? The word 
" inheritance " is not necessarily applied to real estate. * In [* 498] 
common acceptation the word " heir " is frequently applied 
to personal property. There is no allusion to real estate in this 
Will. 

Mr. RamiUy, in reply. — The phrase **in addition'* may mean 
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merely something besides what was before given : but it is capa- 
ble of the meaning the Plaintiffs insist upon, something of the same 
nature ; and being, not a sum in gross, but an annual payment, the 
fair construction is, that it is an annual payment in the same man- 
ner. This Will has plain words, expressing without ambiguity the 
intention to give an estate of inheritance ; and what other purpose 
could he have ? The Court never strikes words out of a Will with- 
out absolute necessity ; and that must be done upon the other con- 
struction. Rogers v. Rogers (1) is like this case. 

The Lord Chancellor [Eldon]. — A very strong thing is asked ; 
that, notwithstanding this opinion of a Court of Law, I should now 
hold, that these sums of 60002. ought to be raised out of the real es- 
tate. It is intimated, that the Court of Common Pleas did not con- 
clude against their being raised in this Court. That is very diffi- 
cult, unless the latter words do affect the real estate ; and, if they do, 
it is very difficult to support the opinion of the Court of Common 
Pleas. It is another question, whether the point is to be considered 
of difficulty enough to require farther consideration there, or by 
sending it to the Court of King's Bench ; which is much the same 
course as upon a writ of error. I think, I ought not to conclude the 
children without giving them the opportunity of again submitting 
the question to the Court. The question is, whether there 
[*499] *is reasonable doubt upon the whole? My mind does 
entertain considerable doubt. First, he gives his wife 
200Z. a-year during her natural life, in addition to her jointure ; his 
just debts being previously paid. The first question is upon the 
effect of that, a mere annuity out of the personal estate in addition 
to the jointure, given, not out of the personal, but out of the real, es- 
tate ; whether the addition is to be gusdem generis with the thing, 
to which it is added : viz. an out-going from the real estate ; and it 
is very necessary to decide that, from the words, that follow, as to 
the debts ; for it will follow of course, that the debts also must affect 
the real estate ; and if they are charged, then the trustees, who by 
the last words are to execute the purposes of this Will, must have 
the means of paying the debts out of the real estate. How ? Unless 
either by taking an interest in it by devise, or an authority by way of 
power. Also I doubt, whether there is any provision for creditors 
by those words "my just debts being previously paid;" which, 
though in some cases they would operate a charge, would not be so, 
if the trustees in the last clause are to be considered trustees merely 
in the sense of the Ecclesiastical Court, as executors (^) ; for read- 
ing it so, if the debts are not charged upon the real estate, it would 
be very difficult to say, the portions can be charged : if the debts are 
charged, it must be held, either, that the trustees have an interest in 
the real estate for the payment of debts, or a power to raise them 



(1) For. 268. 

("2) JlnU, fVUltams v. CAt%, Shallcross v. /\Wen, vol. iii. 545, 738 j Poire// v. 
Rolnnsy vii. 509. 
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out of the real estate ; and then upon the same reasoning the por- 
tions must be charged upon the real estate ; for, if they are trustees 
"for the execution hereof" in respect of the debts, they are also 
trustees for any other purpose, to be hereby executed. Suppose, 
without more, the testator, executing his Will in the presence of 
three witnesses, (which does not go any considerable way 
to conclude), had said, " I hereby direct all my * debts to [*500] 
be paid," and made these persons trustees of inheritance 
for the execution of his purpose. This Court would struggle for a 
charge; and yet it would be impossible; unless a Court of Law 
would hold, that the trustees had either an interest or an authority. 
If upon that case this Court would hold it a charge, there is 
considerable doubt, whether upon this Will he did not intend 
them to be trustees of inheritance in this property for the purposes 
of this Will. 

I have, therefore, no objection upon the part of the infants to a 
reconsideration of this question ; as I should not have an objection 
to that on the part of the heir. There is so much doubt upon it, 
that, if the estate was to have been sold, a purchaser would have a 
right to more discussion (a). I remember but one instance, in which 
a case was sent back to the same Court, to be reviewed. That is the 
case of Utteraon v. Vernon (1). Therefore the best way will be to 
see, whether the Court of King's Bench will agree with the Court of 
Common Pleas upon this (2). 

1. The proceedings of the Court of Common Pleas, upon the case directed to 
them in this matter, are reported in 1 New Rep. 116; the different opinion of the 
majority of the Court of King's Bench, when the same question was subsequently 
referred to that tribunal, is reported in 7 East, 96. The Lord Chancellor having 
confirmed, by his decree, the latter opinion, an appeal was brought in the House 
of Lords, where the judgment of the Court below was affirmed: 1 Dow, 102. The 
trustees were held to taEe an estate in fee for the purposes of the will (see Doe v. 
Gillard, 5 Barn. & Aid. 788), and not considered as trustees merely in the sense 
in which that word is often understood in the Ecclesiastical Courts, namely, as 
executors; in which character they could not take real property: Dawson v. 
Clarke, 18 Ves. 253 : Berry v. Ushery 11 Ves. 92. 

2. As to the title which a purchaser has a right to insist upon before he can be 

(a) A purchaser will not be compelled to take a doubtful title. See Bourke v. 
Kiddy anUy 5 V. 647, note (a), and cases cited ; Qxmer v. Denne, ante, 1 V. 565, 
note (a) ;S.C.i Bro. C. C. (Am. ed. 1844), 88, note (a) ; Omerod v. Hardmany ante, 
5V.722. 

(1)3 Term Rep. 529 ; 4 Term Rep. 570. 

(2) A case was accordingly sent to the Court of King's Bench upon the same 
questions. That Court, not agreeing ib opinion, returned sepanite certificates ; 
Lord EUenborough, and Grose and Le Blanc, Justices, that John and William 
Hanning and Constantine Phipps took an estate in fee in remainder in the said 
real estates of the said John Trent, subject to the Term of 200 years, created by 
the Settlement; and Lawrence, Justice, that they did not take any estate or inter- 
est in the real estates of the said John Trent ; and that thev had not by virtue of 
his Will a power to make any conveyance or appointment of any estate or interest 
of or in such real estates. The Report, 7 East, 97, represents the case as having 
been sent by the Master of the Rolls for the opinion of the Court of Kin^s 
Bench ; and does not notice the Case sent to the Court of Common Pleas or the 
Certificate of that Court. 

VOL. X. 23 
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compelled to complete his contract, see, mi(e, the notes to Cooper v. Denne^ 1 V . 
565. 

3. The Court of Chancery is not bound to act upon an answer griven to it by a 
Court of Law, (fFare v. Horwoody 14 Ves. 32,) though the opinion of such a Court 
upon a legal question must, of couise, be entitled to high respect : see, anie^ note 
8 to UnderhUl v. Honoood, 10 V. 209. The Court of King's Bench, in the case of 
Brom^ V. HoUandy twice refused to act upon the invalidity of instruments, which 
Lord l^don had no doubt were legally voia: under these circumstances, his lord- 
ship said he should think it disrespectful to the Court of King's Bench, to send 
the question there a third time, but he ffave that relief in equity which had been 
twice denied at law: see the report of Uie case cited, Coop. 19. 



WILLIAMS V. COADE. 

[Rolls.— 1805, liARCH 12.] 

Conversion of real estate into personal by Will for a particular purpose, which 
fkiled ; a resulting trust for the heir, agamst the next of kin (a). 

Ellert Beayis, by her Will, duly executed to pass real estate, 
dated the 13th of November, 1800, deviled all her real estate to 
trustees, their heirs, and assigns, upon trust, that they shall, as soon 
as conveniently may be after her decease, and they in their discre- 
tion shall think fit, absolutely sell and dispose of the same ; and 
pay, apply, and dispose of, the moneys, that shall arise by and 

from such sale or sales, upon the several trusts, and to and 
[*501] *for the several ends, intents, and purposes, and in the 

manner, hereinafter mentioned and declared of and con- 
cerning the same. Then, after directing, that the receipt of the 
trustees shall be a sufficient discharge to the purchasers, and, that 
they shall not be obliged to see to the application, d^c. but shall 
hold and enjoy, discharged from all claims under her Will, she ap- 
pointed her trustees executors ; but to, for, and upon, the trusts, 
ends, intents, and purposes, hereinafter also declared ; and as to, for, 
and concerning, the money, which shall arise, or be produced, by 
any such sale, as aforesaid, and from her said executory trust estate 
and effects, she directed, that her trustees should, in the first place, 
pay her debts, funeral charges, dLc. and also all such sums of money 
as shall be owing upon the security of her said estates, or any of 
them ; and in the next place shall pay the several legacies after 
mentioned. 



(a) If land is directed to be sold for specific purposes, and they fail, it will go to 
the heir as real estate. Or if after such purposes are accomplished, a surplus 
remains undisposed of, the heir will be entiUed to it; North v. VaUc, C. W. iJud. 
£q. 212; Bogtrt v. HerM, 4 Hill, 492; IVhddaU v. Partridge, ante, 5 V. 397, note 
(a); see also, AmpUdt v. Parkt, 2 Russ. & My. 221 ; Manh v. WhetUry 2 Edw. 
156; 2 Story Ea. Jur. §793; Broum v. Bigg^ atdt, 7 V. 2796, note (&); Sheddan v. 
Goodrich^ oiUe, o V. 4816, note la), and cases cited ; RipUy v. Wakrtoorthy ante, 7 
V. 425, Dote {€). 
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The testatrix then, after giving several legacies, and directing 
conveyances of several parts of her real estate, in pursuance of 
contracts for sale, which she had entered into, after the several pay- 
ments before directed, as to all the residue or surplus of the moneys, 
which shall arise from such sales of her said estates, as aforesaid, 
declared a trust in the first place to invest the sum of 1400/. in the 
funds, or real or other securities ; and, after giving two annuities 
for life of 20/., and one of 10/., out of the interest ; as to the rest of 
the interest and produce of the said sum of 1400/., from and after 
the several deceases of the annuitants, she declared her Will, that 
the same shall sink into, and be considered as part of, her residuary 
estate, and bo paid and applied in the same manner, and in such 
parts, shares, and proportions, as are hereinafter expressed and de- 
clared of and concerning her said residuary estate : and she gave 
and bequeathed her <' said residuary estate and effects of 
* what nature or sort it may be, including the moneys to [* 502] 
arise from the sale of the said several estates as aforesaid, 
from and immediately after such sale or sales shall be completed as 
are hereinbefore directed to be made in manner following : " viz. in 
fifth parts, to Samuel Beavis, James Beavis, John Beavis, Mary 
Beavis, and Ellery Beavfs, junior, and their respective executors, &c. 

The testatrix then directed, that, until such sales shall be made 
and completed, as aforesaid, the rents, issues, and profits, of her said 
several messuages, lands, and hereditaments, subject to the several 
payments before directed, shall be considered to all intents and pur- 
poses as personal estate, and be paid, applied, and disposed of, ac- 
cordingly, unto and amongst them, the said Samuel Beavis, <&c. She 
then directed, that it should be lawful for her trustees, their heirs, 
&c. until such sale or sales shall be made, as aforesaid, to lease for 
21 years. . 

Samuel Beavis died in tj^e life of the testatrix. After her death 
the bill was filed by the surviving trustee, to have the rights of the 
several Defendants ascertained : the devisees of the heir at law 
claiming one fifth of the produce of the sale of the real estate, as 
having lapsed by the death of Samuel Beavis ; and, therefore, to be 
considered as real estate undisposed of. On the same ground of 
lapse it was also claimed by the next of kin, there being no general 
residuary legatee ; as being made personal property for all purposes. 

Mr. Romilly and Mr. Roupell, for the heir at law, relied on the 
cases of Ackroyd v. Smithson (1), Cruse v. Barky (2), and 
Fletcher v. Ashbumer (3), as establishing a * resulting [*503] 
trust for the heir ; observing, that the clause as to the rents 
and profits until the sale showed distinctly, that the intention was 
not, that the real estate itself should be considered personal until 
that period. 



(1) 1 Bra C. C. 503. 

(2) 3 P. Will. 20. 
(3 1 Bro. C. C. 497. 
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Mr. Alexander and Mr. Minshtdly for the next of kin. — ^This 
lapsed share goes to the next of kin, as being converted out and out, 
according to the principle, stated accurately by Mr. Cox (1) ; which 
is supported by MaUahar v. MaUabar (2), JDurour v. Motteux (S)y 
and Ogh v. Cook (4). There is not a circumstance in the Will in 
MaUabar v. MaUabar, showing an intention, that the money raised 
by the sale should go to the person, taking the personal estate, ex- 
cept the direction to sell : yet every thing would have passed to the 
next of kin, if there had not been a residuary legatee. These three 
cases establish the rule, as stated by Mr. Cox ; depending upon the 
intention to give the real estate the quality of personal property to 
all intents and purposes, or only for the particular purposes of the 
Will. The former intention is the result of this Will. It is ex- 
pressed as to the rents and profits ; and the true inference from that 
is, that the intention was the same as to the estate itself. The testa- 
trix, contemplating the event, that her real estate should become 
personal, to prevent any thing arising out of it from being consider- 
ed as of a real nature, makes that express declaration as to the rents 
and profits. 

Mr. RomiUy, in reply. — No case has varied the rule upon this 
point ; that where a conversion of real estate is directed for 
[*504] a * particular purpose, that cannot take effect, the title of 
the heir prevails. In AcJcroyd v. Smithson the direction for 
conversion was most absolute. In MaUabar v. MaUabar, and the 
other cases, that have been cited, the question was, not between the 
heir and next of kin, but between the heir and the residuary l^;atee. 
There is no residuary disposition as to this fifth, that is lapsed ; and 
then the title of the heir at law must prevail against the next of kin ; 
who can claim only as in case of intestacy. Ogle v. Cook at first 
appears to bear against this doctrine ; but that case was examined 
by Lord Rosslyn in CoUins v. Wakeman (5) ; and appeared not to 
contradict the other authorities. The only question then is upon 
the clause as to the rents and profits ; which raises a difiiculty ; as 
the rents and profits unquestionably are personal estate without any 
direction. But that clause cannot make a difference ; expressing 
merely the same purpose as to the rents and profits, that she had be- 
fore expressed as to the estate itself: viz. that it shall be personal es- 
tate to these individuals. 

The Master of the Rolls [Sir William Grant]. — ^There could 
.not be a more absolute direction for conversion than that in Ackroyd 
V. Smithson. It is clear, this case must be governed by that ; which 
it entirely resembles ; except in a circumstance, perfectly immaterial, 
the clause, directing, that the rents and profits, until the sale shall be 

; 1 

(1) 3 P. Will. 22, in the note to Cru8e v. Barley. 

(2) For. 79, cited by Mr. Alexander, from a ms. note. 

(8) 1 Ves. 320. The Will is stated from the Register's Book, 1 Sim. & Stu. 
292. 

(4) Cited 1 Bro. C. C. 501. See ante, vol. ii. 686. 

(5) Mte, vol. ii. fj83. 
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completed, shall be considered to all intents and purposes as personal 
estate. The rents and profits are personal estate certainly. That 
direction, therefore, is most immaterial. But the testatrix immedi- 
ately adds the purpose, for which that nugatory direction is given ; 
to be paid, applied, and disposed of, accordingly, among 
these persons. Even in that * unmeaning direction she [* 5oh] 
professes no other object. The only purpose, for which 
this estate is taken from the heir, is, to be given to those residuary 
legatees ; and, if they cannot take, there is no indication of an inten- 
tion to take the estate from the heir, and to give it to the next of 
kin. This differs from Mattabar v. Mallabar^ and Durour v. Mot- 
teux ; neither of which was a case of lapse : but the question was, 
for whose benefit the testator meant the estate to be sold. By this 
Will it is ascertained, for whose benefit the sale is directed ; and 
that purpose failing, who is to take the estate from the heir ; from 
whom it is taken for no other purpose, but that these persons should 
have it ? 

Declare a resulting trust, as to the real estate for the heir, and as 
to the personal estate for the next of kin (1). 

See, antej notes 2, 3, 4, to Kidnty v. Cotumwker, 1 V. 496, with the farther 
references there given. 

(1) w9n/e, Sheddon v. Gaodriehj vol. viii. 481 ; Brown v. Bigg, Ripley v. Water- 
iMv^vii.279,425; EmneU v. wflMott, iv. 803 ; and the references in the notes, 
L 45, 204. 
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DYER V. HARGRAVE. 
HARGRAVE v. DYER. 

[Rolls.— 1805, March 7, 11, 13.] 

Specific perfonnance of an agreement for the sale of an estate decreed, notwitb' 
standing a variance from the description ; with compensation for the deficiency 
id value ; though a minute examination ud^hi have discovered the defects ; aa 
in the state of the house and the cultivation of the lands ; not for a variance 
from the description, as lying within a ring-fence ; as being an object of sense ; 
and upon the evidence the purchaser being apprised of it (a). 

The premises consisting of a leasehold farm, and three years having expired pend- 
ing the Suit, interest was given to the vendor, and a rent set upon it in respect 
of his possession (6). 

Warranty upon a sale against an obvious defect not binding (c), [p. 507.] 

The object of the first bill was to compel the Defendant to com* 
plete his contract for the purchase of a leasehold farm from the 
Plaintiff as executor. The bill in the second cause was to have the 
agreement delivered up, to be cancelled. 

The premises were sold by auction upon the 23d of February, 
1802. The Particular described the house,' as being in good repair, 
and the farm, as consisting of 150 acres, part arable, and part marsh 
land, in a high state of cultivation ; all within a ring-fence. 

The objections, taken by the answer, were, that the house was 
not in good repair ; that the lands, instead of answering the descrip* 
tion of a high state of cultivation, were in a very impoverished state, 
from neglecting to manure and drain ; and. the farm was not in a 
ring-fence ; but was intersected by other lands. Upon these objec- 
tions there was a great deal of contradictory evidence : for the De- 
fendant, supporting the answer : for the Plaintiff, that an expenditure 
of only 252. would put the house in complete repair ; that the land 
was in a high state of cultivation ; and that the farm answered the 
description, as lying within a ring-fence. 

Mr. Richards, Mr. Trower, and Mr. fVetherell, for the Plaintiff in 
the original bill[, insisted, that these objections do not go to the 
foundation of the relief: at' most the Defendant could only make out 

(a) If the circumstances of the quantity or quality of land are not correctly 
described, and the misdescription is not very material, and admits of complete 
compensation, Courts of Equity will compel a specific performance. 2 Story, Eq. 
•Jur. §777; Calverkifv. ffUltams, cmie, 1 V. 210, and note (a); Cakraft v. /Zoefrudk, 
lb. 221, note (a) ; Gutst v. Hwn^ray, canity 5 V. 818 ; BawUs v. Rownd, anie^ 5 V. 
808, and note (a); 1 Sugden, Vend. & Purch. (6th Am. ed.), [412], 300, [539], 385, 
380. 

(b) 1 Sugden, Vend. & Purch. (6tli Am. cd.) [485, 486], 348 ; 1 Stephen, N. P. 
513, 514. 

(c) 1 Sugden, Vend. & Purch. (6th Am. ed.) 385, 386, 367, [539, 540, 541] ; Mayo 
V. PereeU, 3 Mumf. 243. 

A general warranty M'ill not extend to defects that are plain and obvious to the| 
senses of the purchaser, and require no skill to detect them ; as if a horse be war- 
ranted perfect, and want an ear or a tail &rC. ; or be of so bad a shape as even to 
render it incapable of working. Chitty, Contracts, (6th Am. ed.) 455, 456; W. 
W. Story Contracts, §530, § 533. 

VOL. X. 23* 
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a tide to compensation ; with which a specific performance has been 
enforced in much stronger cases ; and it is too late now to consider, 
whether as to that the Court has gone too far ; that the description 
given by the Particular, was in each instance substantially right^ 
according to the evidence ; and, that there could be no recovery 
upon a warranty, where the defect was visible. 

Mr. Ramilly and Mr. Bek, for the Defendant, insisted, that a 
warranty is binding ; even though the defect is obvious ; 
but in this case circumstances occur, that are the object of [* 507] 
judgment and skill. Upon the point of compensation they 
noticed the excessive length, to which the Court had gone : the cases 
of an estate, sold as freehold, part of which was leasehold : an estate 
sold as tithe-free ; which was subject to tithe : the purchase made 
with the pafticular object of having a freehold in Essex, of premises, 
which, thougji situated on that side of the Thames, were part of 
the county of Kent ; and contended, that the Court would not go 
farther (1). 

The cases cited were Hicki v. Phillips (2). Howard v. Hop- 
Jcyns (3). Shirley v. Siratton (4). PincJce v. Curteis (5), Fardyce 
V. Ford (6). Calcraft v. Roebuck (7). Dretae v. Hanson (8). 
Drewe v. Corp (9). 

The Master of the Rolls [Sir William Grant], having during 
the argument said, it was held at Law, that a warranty is not bind- 
ing, where the defect is obvious ; and put the case of a horse, with 
a visible defect : a house without a roof or windows, warranted as in 
perfect repair, pronounced the following judgment : 

It is impossible to refuse a performance of this contract. It is 
much too late to contend, that every variance from the description 
will enable a man to resist the performance. The principle is, that, 
if he gets substantially that, for which he bai^ins, he must take a 
compensation for a deficiency in the value. Whether the 
Court has not in many cases gone beyond the spirit * of [* 506] 
that rule, is another consideration. Whether the Court 
ought to compel a Defendant to take compensation for that, which 
can hardly be estimated by pecuniary value, may admit of doubt. 
In this case there can be no doubt, except as to the objection, that 
the premises are not in a ring-fence, whether the whole is not the 
subject of pecuniary compensation. As to the repairs, unless it could 
be shown, that the Defendant wanted possession of the house to live 
in at a given period, it is mere matter of pecuniary estimation. The 

(1 ) See as to all these cases ante, vol. vL 678, in Drewe v. Hofiion, and the note, 

' (2) Pre. Ch. 575. 

(3) 2 Atk. 371. 

(4) 1 Bro. C. C. 440. 

(5) 4 Bro. C. C. 389. 
(6 4 Bro. C. C. 494. 
(7 w^nte, vol. i. 221. 

(8) ^nte, vol. vi. 675. 

(9) ^frfe, vol. ix. 368. 
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same observation applies to the situation of the marsh land : the 
Defendant loses nothing but money by finding that in a worse state 
of cultivation than it was represented. That admits a certain estima- 
tion. It is not quite so certain, that a precise pecuniary value could 
be set upon the difference between a farm, compact, in a ring-fence, 
and one scattered, and dispersed with other lands. But in this 
instance the purchaser is clearly excluded from insisting upon that, 
as an objection to complete the contract. He saw the farm, before 
he purchased. He was willing to purchase it by private contract. 
He had lived in the neighborhood all his life. This variance is the 
object of sense. He must have known, whether the farm did lie in 
a ring-fence, or not. It is sworn by one witness, that it was distinctly 
pointed out to him, that there were fields, belonging to other per- 
sons, lying intermixed. But, independent of that he could not 
conceive himself purchasing any thing in a ring-fence ; for the evi- 
dence of his own witnesses shows, that there are 30 or 40 acres of 
others intermixed, above his 150 acres ; and he does nbt pretend, 
that he thought the farm larger than it turns out to be. He had 
repeated opportunities of going over the farm. If he acquiesces in 
the situation of what he purchased, and goes on with the treaty, he 

cannot afterwards ^t rid of the contract (1). 
[* 509] Whether compensation is to be made is a different con- 

sideration. Upon the same ground, that the Defendant 
cannot get rid of the contract on account of the difference in the 
description of the farm, he cannot be entitled to compensation ; for it 
was an object of sense. He could not be deceived. He could not 
have an imperfect knowledge : for, if he had any knowledge, that 
any thing was mixed with the subject of his purchase, that puts an 
end to the description ; and, if I give him compensation, having that 
knowledge, he gets a double allowance ; for, if he has knowledge, 
that what he proposes to purchase does not answer the description, 
it must be taken, that he bids so much the less. The two other 
objections admit a different consideration ; for they are such as a 
man may have an indistinct knowledge of ; and he may have some 
apprehension, that in those respects, the premises do not completely 
correspond with the description ; and yet the description may not 
be so completely destroyed as to produce any great difference in his 
offer. As to the marsh land, it is very uncertain, whether by any 
view it was possible for him to judge of that. It is stated by many 
witnesses, that the season of the year was just at the breaking up 
of a frost ; and represented that no man could at that time say, 
whether the land was well or ill cultivated. So, he may have seen 
some trifling defects in the house ; and might not intend to make 
the objection, if they turned out to be nothing more than they ap- 
peared upon the surface. He might consider them too trivial ; and 
not mean to claim compensation for an object so insignificant. But 
afterwards, when he came to examine, according to this evidence, he 

(1) BoivUs V. Rounds ante, vol. v. 508. 
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discovered, that the house was materially defective, very much out 
of repair. Admitting, that he. might by minute examination make 
that discovery, he was not driven to that examination : 
the other party * having taken upon him to make a repre- [* 510] 
sentation : otherwise he would be exonerated from the 
consequence of that in every case, where by minute examination the 
discovery could be made. The purchaser is induced to make a less 
accurate examination by the representation ; which he had a right 
to believe. This purchaser therefore is entitled to compensation 
for the defects of the house, and the cultivation of the marsh land ; 
but not for the other subject of objection. 

The Cross Bill must be dismissed with costs. Under the original 
bill a specific performance must be decreed : but I shall not give 
costs to the Plaintiff. As to the time, it does not follow necessarily, 
that the Defendant must have been apprised, and have slept upon 
the defects. In Drewe v. Hanson (1) there was a longer time : but 
the Lord Chancellor did not think that sufficient. 

Mr. Romilly^ for the Defendant, observed, with reference to the 
time, at which the agreement was to have been performed, that there 
must be some rule as to leasehold interests ; that this agreement 
ought to have been performed three years ago ; and the purchaser 
could not be expected to take a term of twenty-four years at the 
price which he had agreed to give for a term of twenty-seven years. 
The causes stood over, that authorities might be found upon this 
point ; but none were produced. 

March ISth. The Master of the Rolls [Sir William Grant], 
said, the reasonable course, which he should adopt, unless prece- 
dents could be produced against it, is, that for the time, elapsed be- 
fore the execution of the agreement in consequence of the 
♦pendency of the suit, interest should be paid by the [*511] 
purchaser ; and a rent should be set upon the premises in 
respect of the possession of the vendor. ^ 

]. That a warranty does not bind in respect of patent and ot^vious defects, was 
held, not only in the principal case, but in Urant v. Muni, Coop. 177 ; and in Pas' 
Uy V. Frttmanj 3 T. R. 54. In Wall v. Stuhhs^ however, Sir Thomas Plumer, 
V. C., declared, that any misrepresentation, whether of a fact latent or patent, 
might be successfully urged in opposition to a demand of specific performance, 
unless the purchaser actually knew how the fact really stood : see 1 Mad. 81. 
The dida may perhaps be reconciled by taking this distinction : a party who had 
the full means of detecting the misrepresentation and ascertaining the truth, has 
no right to complain, unless some illegal means have been resorted to for the pur- 
pose of throwing him off his guard, ft seems not sufficient to exclude a purchaser 
from the benefit of a warranty, that a defect should be obvious to the generality 
of observers; thus, as to the example put in the principal case, and in Bayly v. 
Morrill, Cro. Jac. 387, of a one-eyed horse, sold with a warranty that he has both 
eyes perfect, this would be a tolerably strong instance of a patent defect ; yet, if 
the purchaser were a blind man, such a warranty given to him would, according 
to the year-books, not be binding : see 3 Stark. 26, n. 



(1) .^fi/«, vol. vi. 675. 
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2. As to the main questions determined in the principal case, see, ante, note 1 
to Mortlock V. BuUer, 10 V. 292, with the farther references there given. And 
that on a bill for specific performance of an agreement for sale of a lease, the 
price cannot be apportioned according to the time which has elapsed since the 
contract was entered into; for that would ha not to decree performance of the 
same contract, but of a simUar one ; see King v. Wighiman^ 1 Anstr. 80. 



LENCH V. LENCH. 

[Rolls.— 1805, March 5, 6, 19.] 

Monet settled to the separate use of the wife, and in the event of no children to 
her absolutely, surviving the husband ; with power to the trustees with her 
consent to invest it in land. 

No lien upon estates, purchased by the husband, having obtained the money from 
the trustee (a) : the circumstances not raisin? the presumption, as if he had 
been under an engagement to purchase, that his purchases were in pursuance 
of that engagement ; and upon the evidence the fact of the application of the 
trust fund, or the inability of the husband by other means, not being made out 

Not a specialty debt from the husband by the effect of his covenant not to obstruct 
the appointment of the wife under a power. 

By a settlement, made upon the marriage of Luke and Mary 
Lench, dated the 2d of February, 1793, the sum of 1000/., part of 
the portion of Mary Lench, was paid to trustees ; upon trust to ap- 
ply the dividends and interest to such person and persons, and for 
such uses, intents and, purposes, and in such parts and proportions, 
manner, and form, as she should from time to time, notwithstanding 
coverture, by any writing appoint, and in the mean time, &c., into 
her own proper hands, for her sole and separate use, exclusive 
of her husband ; and after her decease for the issue of the mar- 
riage ; with a power of appointment to her in certain events ; 
and, in case she should survive her husband, and there should be 
no issue, to pay the principal to Mary Lench for her own absolute 
use and benefit ; with power to the trustees with her consent to in- 
vest the money in the purchase of estates of freehold, or for long 
terms, or for lives, or years, determinable upon lives, or copyholds, 
to be settled to the same uses ; and Luke Lench covenanted, that 
he, his executors, &c. would not obstruct her direction, appoint- 
ment, or disposition ; but that he, his executors, &c. would do any 

act to enable her thereunto, &c. 
[* 512] * Previously to the marriage Luke Lench had purchased 

some freehold premises in Worcester to him and his heirs, 
for 240/. ; which sum be borrowed from James Hickman. In 1795 
he purchased other premises, held upon leases for lives, for 440/. 
subject to a mortgage for 300/. ; and in 1799 other premises, also 

(a) See Clancy, Rights of Women, (Am. ed.) 612, 613 ; 2 Story, Eq. Jur. § 1210, 
5 1232, § 1260 ; Perry v. Phdws, ante, 4 V. 108, note (a) ; Sowden v. Soufden^ 1 Bro. 
C. C. (Am. ed. 1844^ 582, and notet. 
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held upon leases for lives, for 360/. Luke Lench died in 1801, 
without issue, and intestate. 

The Bill was filed by Mary Lench, who had taken out administra- 
tion to her husband, against his brother and heir at law ; insisting, 
. that the 'money, borrowed from Hickman, was paid out of the trust 
money by her husband ; who upon that occasion received the title- 
deeds, which he had deposited with Hickman : and deposited them 
with the Plaintiff, for her security ; that the other estates were also 
purchased with part of the trust money ; and the deeds depqjsited 
with her for her security ; and praying an account of the debts, &c. 
particularly of the Plaintiff's demand for 1000/. and interest under 
the settlement ; that she may be considered a specialty creditor in 
respect of such demand ; and may have satisfaction out of the real 
estates either by virtue of an equitable lien, the estates having been 
purchased or paid for with trust money, or as a specialty creditor. 

Mary Pedley by her depositions stated, that 1000/., part of the 
marriage portion, was deposited in her hands a few days previous to 
the marriage, upon the trust in the settlement ; that a few days after 
the marriage she was requested by the ]?laintiff to give it up : the 
Plaintiff informing her, she was requested by her husband to get the 
money out of the deponent's hands : that it consisted of 
cash and notes in a bag ; which the deponent * produced ; [* 513] 
but, whether the Plaintiff or her husband took it up, the 
deponent did not recollect ; but has no doubt, it came afterwards into 
the hands of the husband; as he informed her, he had paid off 
Hickman's debt out of his wife's trust money. He also informed 
the deponent, he had bought the first house in the London Road ; 
and she had heard him say, he had deposited the writings of the 
house in Worcester with Hickman, with his note, as a security for 
the money lent previous to his marriage ; and that he had repaid 
Hickman out of the said trust money, and had deposited the writ- 
ings with the Plaintiff as a security. The deponent has heard him 
say, he had bought the house in the London Road with his wife's 
trust money, aiid also another house in the London Road. The 
deponent observed to him, that he had a deal of money to make all 
those purchases. He replied, he had paid it out of his wife's trust 
money, or, his wife's money. 

Another witness stated, that the Plaintiff in conversation said 
to him, ^^Well, Mr. Grainger, I have bought this house at last;" 
upon which her husband added, '< Yes she has; and with her own 
money." 

The effect of the Defendant's evidence was, that the husband was 
a man of considerable substance ; and that he had received 700/. 
upon his marriage, besides the 1 000/. that was settled ; and that the 
Plaintiff had declared, she had a claim upon the Bank at Worcester 
for 660/. of her money. 

' Mr. Richards and Mr. Wooddeson, for the Plaintiff. — First, the 
Plaintiff insists, she is to be an incumbrancer upon the estate, 
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bought with her money. In Deacon v. Smith (1) the evidence was 
much slighter than in this case ; and Lord Hardwicke says, many 
cases have gone upon strong presumption only ; throwing upon the 
other side the proof, that the husband did not intend, that the 
estate should be bound. Lechmere v. Leehmere (2), Sowden r, 
Sowden (3), established the principle. The case of Perry v. Pheir 
ips (4) was the case of a trustee under a Will ; not bound by any 
covenant. 

2dly. The Plaintiff insists upon her right, as a specialty creditor. 
If the instrument is under seal, covenant lies ; and the words are 
not material: 2 Mod. 91. Benson v. Benson (5). By taking Uie 
trust money the husband has broken his covenant not to obstruct her 
disposition. 

Mr. RomiUy and Mr. Martin, for the Defendant. — Upon the ques* 
tion, whether this property can be followed, and, if it can, whether 
there is any satisfactory evidence, that this sum was laid out in land, 
the cases cited do not apply ; for there was no obligation upon the 
husband to lay out money in land. He was to have nothing to 
do with the disposition of the money, or the mode, in which it was 
to be laid out. A trust cannot consistently with the Statute of 
Frauds (6) be raised upon the evidence of Mrs. Pedley, the trustee. 
The release to her is a suspicious transaction. She is answerable in 
the first place for the whole of the Plaintiff's demand. This prop- 
erty, settled to the separate use of the wife, and given up by tlie 
trustee to the husband, cannot be considered the property of another 
person in his hands ; so as to bring it within the rule, that an estate 
bought with money, clearly belonging to another person, shall 
be a trust. This money has no ear mark. The case 
[•515] * cannot be brought within the principle of Lechmere v. 
Lechmere (7); and Sowden v. Sowden (8). Then, upon 
the evidence, the transaction is nothing like a deposit of deeds, as a 
security to the Plaintiff. 

The Master of the Rolls [Sir William Grant] upon the 
other question stopped the Counsel for the Defendant ; observing, 
that there was no color for considering the Plaintiff a specialty cred- 
itor : the husband, having received the trust money, must replace it ; 
but not upon the footing of any covenant. 

Mr. hichards, in reply. — ^This money could not be given by the 
wife to her husband ; or be received by any one, with notice of the 
settlement, discharged of the trusts. Being a trust by operation of 
law, the Statute of Frauds (9) is no objection. This is within the 

(l)3Atk.323. 

(2) For. 80. 

{.'3) 1 Bro. C. C. 582. 

(4) ^ntcj vol. iv. 108 ; post, vol. xvii. 173 ; Denton v. DavieSy xviii. 499. 

(5) 1 P. Will. 130. 

(6) Stat 29 Car. II. c. a 

(7) For. 80. 

(8) 1 Bro. C. C. 582. 

(9) Stat 29 Car. II. c. 3. 
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covenant of the husband an obstruction. As to the other part of 
the case, it is within the spirit, if not the letter, of the cases, that 
where a person is under an engagement to lay out money in the 
purchase of land, and he makes a purchase, the presumption is, that 
it is made in pursuance of that engagement. 

The Master of the Rolls [Sir William Grant]. — I wish to 
look into the Register's Book as to the case of Wilson v. Fore- 
man (1) ; which must, I think, be imperfectly reported. There 
must have been some intermediate facts, connecting the purchase 
with the trust money. 

^ March I9th. The Master of the Rolls [Sir Wil- [* 516] 
LI AM Grant]. — ^The principal object of this bill is to estab- 
lish the Plaintiff's claim to a specific lien upon houses, purchased by 
her husband : or, at least, that she may be declared a specialty cred- 
itor in respect of the trust money, received by him from the acting 
trustee in her marriage settlement. The claim of a lien is made 
upon two grounds : 1st, a presumption, which, it is said, ought to 
be made, that the husband made the purchases for the purposes of the 
settlement ; n^xt, upon the fact, said to be established, that the pur- 
chases were made with the trust money. Upon the first point several 
cases have been cited ; which have determined, that, where a hus- 
band, bound by covenant to purchase and settle land, purchases 
lands, but does not settle them, he is presumed to have made the 
purchase for the purposes of the settlement. But those cases do not 
appear to me to have any direct application ; for in all of them land 
was to be purchased ; and in all but one the husband had bound 
himself to make the purchase. That one is Sowden v. Sowden (2) ; 
in which the husband was not to make the purchase ; but the trus- 
tees with his consent : the husband never paid the money to them ; 
so as to enable them to purchase : but he made a purchase himself; 
and Lord Kenyon held that within the principle, upon which the 
presumption had in other cases been raised. But here there is, not 
only no covenant by the husband to purchase land, but no stipula- 
tion in the settlement, that land shall be purchased : there is only a 
proviso, that the trustees may, if they think fit, invest the money in 
land ; and that too with the consent, not of the husband, but of the 
wife alone. So, without inquiring into the sufficiency of 
the ground, * upon which that presumption has in other [*517] 
cases been raised, it is enough to say, there is no ground 
for it in this case. 

Then, as to the other ground, that the purchase was made with 
the trust money, all depends upon the proof of the fact : for, what- 
ever doubts may have been formerly entertained upon this subject, 
it is now settled, that money may in this manner be followed into 
the land, in which it is invested ; and a claim of this sort may be 

(1) 2 Dick. 593. 

(2) 1 Bro. G. C. 58^. 
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supported by parol evidence. In Lane v. Dighton (1), though Sir 
Thomas Clarke declared, that, if it was res integra, he should have 
thought, parol evidence ought not to be admitted, yet he c6nceived 
himself bound upon the determinations of Lord Hardwicke to re- 
ceive and act upon such evidence. In that case the trustee had per- 
mitted the husband to obtain possession of the money. It does not 
appear, that it was with the consent, or even the knowledge, of the 
wife. Here she was consenting to the payment by the trustee : but, 
as a married woman cannot bind herself by her own agreement, 
neither can she be bound by acts, which are only evidence of agree- 
ment. She is therefore not precluded from this sort of equity by 
that consent ; supposing a ground for it in other respects established. 
Then, how is the fact made out ? There is no material evidence 
but that of the trustee ; who is made a competent witness by a re- 
lease. She swears to no fact or circumstance, capable of being in- 
vestigated, or contradicted ; but merely to a naked declaration, sup- 
posed to be made by the husband himself; admitting, that the pur- 
chase was made with the trust money. That is in all cases 
[*518] most unsatisfactory evidence, on account of the * facility 
with which it may be fabricated, and the impossibility of 
contradicting it. Besides, the slightest mistake or failure of recol- 
lection may totally alter the effect of the declaration. There are no 
corroborating circumstances, by any writing under his hand. In 
most of the cases there has been at least something in writing : some 
account ; by which it appeared, that the fund was laid out. This 
case has not the circumstance, considered of weight in other cases, 
the inability of the husband to make the purchase with other funds '; 
which was relied upon in Ryal v. Ryal (2). On the contrary this 
Plaintiff's husband was reputed a man of substance before the mar- 
riage; and upon the marriage he received 700/. with his wife; 
which was very nearly sufficient to pay for the houses purchased 
after the marriage. As to the first purchase, that was before the 
marriage ; and as to that the allegation is only, that the debt con- 
tracted was paid off. The evidence of Grainger, which is represent- 
ed as in a degree confirming that of Mrs. Pedley, instead of eluci- 
dating, involves the transaction in greater obscurity ; for it is not 
true in fact, that she purchased the houses. It is not alleged, even, 
that the purchases were made by her agency. The stories told by 
the two witnesses seem to tend to different results ; for the declara- 
tion according to Grainger's evidence imports, that the meaning of 
the husband all along was to make these purchases on behalf of the 
trust ; which is the only sense, in which the wife could be said to 
make the purchase : whereas according to the other witness the hus- 
band never stated that intention to her; but always stated, that he 
had purchased ; only telling her, it was with the trust money ; 
and according to her it seems he meant the purchase to be 

(l)Amb. 409. 

(2) 1 Atk. 59. Stated by Sir T. Clarke, Amb. 413 ; where that circumstance 
nppfears. 
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upon his own account; giving his wife the deeds by way of 
security for the money; not to show, that the houses were pur- 
chased upon her behsJf. If his intention had been to make the 
purchases on behalf of the trust, it was strange uniformly to take 
the conveyance in his own name ; instead of that of the trustee. 
However she positively swears as to each sum, that he said, it was 
t^e trust money. Her observation to him, that he must have a great 
deal of money, to make these purchases, was not very natural ; con- 
sidering the fact, before sworn to, that she had paid him 1000/. ; and 
that he had received 700/. upon the marriage. That observation 
brings from him a farther declaration, as to all the purchases, that 
they were made with the trust money. Upon this evidence perhaps 
I should have been disposed either to allow the claim, or to direct 
an inquiry : but, if evidence of this sort could be proceeded upon, 
standing unsupported, and in some degree contradicted by the cir- 
cumstances, it ought to stand wholly uncontradicted by other evi- 
dence. But the PlaintiiTs declarations as to the money in the Bank 
breaks in entirely upon the case made by Mrs. Pedley's evidence ; 
and cannot possibly be reconciled with it. That declaration by the 
Plaintiff, that she had a claim for 660/. of her money, supposed to 
be in the Bank at Worcester, cannot stand with the whole of that 
evidence ; and I cannot divide it. That shows, at least, that the 
whole of Mrs. Pedley's evidence is too uncertain to be depended 
upon. I should be proceeding entirely in the dark, if after that I 
should declare, that either the whole or a part of these houses was 
purchased with the trust money. 

A case, Wilson v. Foreman (1), occurred to me, which, as stated 
in the Report, would have established this sort of princi- 
* pie ; that, if a husband gets into his possession trust [* 520] 
money, and afterwards purchases a real estate, the wife 
or trustee will have a claim upon that estate without showing, that 
it was purchased with the trust money, or for the purposes of thb 
trust. That case is very imperfectly stated in the Report. The 
fact was, that money was settled for the purpose of being laid out, 
as soon as conveniently might be after the marriage, in a convenient 
purchase, with the consent of the husband and wife or the survivor : 
in the meantime to be placed in the funds. The executor of the 
surviving trustee gave a Power of Attorney to the husband; who 
sold out the stock ; and got the money. The circumstance of the 
bond does not appear. Soon afterwards he purchased an estate in 
Kent; and took a conveyance to a trustee. He also purchased an 
estate in Yorkshire ; and took that to himself and his heirs. The 
claim of the wife was upon that estate in Yorkshire. A reference 
was directed by Lord Thurlow, to inquire, whether the estate was 
purchased with part of the trust money, with an intention to settle 
the same, pursuant to the marriage articles : not only, whether it 
was purchased with the trust money. There was evidence in writ- 

(1)2 Dick. 593. 
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ing as to both points ; for the husband after the agreement wrote to 
a Solicitor ; desiring him to inspect the title ; as the purchase was 
to be made with money settled upon his wife ; desiring to have 
Counsel's advice ; that she may be satisfied. In another letter he 
said, he should make the purchase ; and vest the estate in trustees 
as soon as possible afterwards. There was also parol evidence of 
his intention to convey upon the trusts of the settlement. There- 
fore the Report was, that the husband purchased with part of the 
trust money, with the intention to convey according to the articles. 
That case therefore is not an authority for what is contended by the 

Plaintiff. 
[*521] *The only remaining point is, whether the Plaintiff 

can be considered a specialty creditor. Upon what 
ground ? It is said, there is a covenant by the husband to this ef- 
fect ; that he would not obstruct such direction, appointment, or 
disposition, as the wife should make under her power ; but that he, 
his executors, &c. would do any act to enable her thereunto, &c. 
Whether it was necessary, or not, is immaterial. The only professed 
object was to prevent his interfering with the power, given to her. But 
it is said, if I do not restore this to the trustee, the Plaintiff is ob- 
structed ; for there is nothing to dispose of. True : but that is 
wresting the covenant altogether from the purpose, that was in 
view ; to apply it to a case, not at all foreseen ; to make it amount 
to a covenant, that, if he borrowed the money, he would repay it* 
It might as well be said, that the preliminary covenant in this and 
every s,ettlement, that the trustee shall stand possessed upon the 
trusts after mentioned, would have that effect. That would be 
wresting the covenant altogether from its natural meaning and true 
purport and object. 

The bill, so far as it ought to establish a lien, or, that the Plain- 
tiff should be considered a specialty creditor, was dismissed (1). 
Her right to free bench was admitted. 

See, anU, note 5 to Gartshore v. Chdlie, 10 V. 1 ; and note 6 to Perru v. Phe- 
Hps, 1 V. 251. 

(1) Lewis V. MadockSf posty vol. xvii. 48 ; I Ball & Beat 235. 
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[1805, March 18, 20.-.AifTE, Vol. IX, 399.] 

BxquEST, in trust for such objects of benevolence and liberality as the trustee in 
his own discretion shall most approve, cannot be supported as a charitable leg- 
acy ; and is therefore a trust for the next of kin (a). 

A Charity, bad in part, must fail as to the whole ; if every part is connected : as 
a bequest to educate children, the first part of the plan beincf to buUd a school, 

• [p. 534) (5). 

If a trust IS intended, but is not expressed, or is ineffectually created, or fails, the 
next of kin are entitled ; but if the person taking has a discretion, whether to 
make the application or not, it is an absolute gift, not a trust, [p. 535.] 

No trust upon words of request or recommendation, unless the objects and the 
subject are certain (c), [p. 536.] 

Where the principal part of a charity fails, the whole fails ; though part would 
have been good, if unconnected ; as a bequest to an Infirmary, or a School, 
connected with a purpose of building it, [p. 538.] 

The Court has never executed a charitable purpose, unless described by the Will, 
or the property devoted to chari^ in eeneral, [p. 540.] 

In the latter case the application, either by the trustees, or the Crown, must be to 
purposes expressed in the stat 43 Eliz. c. 4, or analogous to those, [p. 541.] 

This cause came on upon an appeal by the Defendant, the 
Bishop of Durham, from the decree of the Master of the Rolls (I). 

Mr. Richards and Mr. Martin, in support of the Appeal. — ^The 
whole interest in this property is given to the Bishop of Durham, as 
a legatee : not merely by the appointment of him, as executor. 
The question may be considered in two points of view ; either of 
which will sustain this disposition, at least as against the next of 
kin : 1st, as a good bequest to Charity : if not, 2dly, the Bishop 
has a right fairly to avail himself of it, to carry into execution the 
liberal and benevolent intention of the testatrix by a disposition 
among such objects as he may think answer the description ; 
disclaiming the application of any part of the property to his own 
use. 

If this is a bequest to Charity, the generality of the description 
will not aflfect the disposition | and if that is the object, it is not 
necessary to point out any particular Charity. Charity, in the ab- 
stract, is a very difRcult consideration. In our Law the sense of 
that word is almost as extensive as that, in which it is used by general 
authors. The Statute of Elizabeth (2) embraces a great variety of 
objects, that do not properly come within the ordinary meaning of 



(a) See note (a) to Morice v. Bishop of Durham, ante, 9 V. 399; 2 Williams, 
Executors, (2d Am. cdO 787. 

(b) See 2 Williams, Executors, (2d Am. ed.)784, 785 ;^Hom^ General v. Stepnev, 
ante, 22, and notes ; BUmdford v. Thaekerell, 4 Bro. C. C. (Am. ed. 1844), 394, 397, 
and notes. 

(c) Moggridet v. ThadctoeU, ante, 7 V. 366, and note (d), and cases cited ; Pier- 
son V. Garnet, 2 Bro. C. C. (Am. ed. 1844), 231, note (c); 2 Story, Eq. Jur. § 1070, 
and note. 

(1) Reported ante, vol. ix. 399 ; see the note, 406. 

(2) Stat 43 Eliz. c. 1. . 

VOL. X. 24 
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the word '^ charity ; " but fall under the description of " liberality," 
in its usual sense ; as repairs of UHdges, ports, &c. Money, di- 
rected to be applied to such objects, if not prevented by the Statute 
of Geo. II (I), would be applied in this Court, as a dispo- 
[^523] sition *to Charity. Though clearly not within the or- 
dinary signification, it answers the description of Charity, 
connected with liberality. It is difficult to consider a gift tp the 
poor of a parish as charity ; for, as the Law is now constituted, 
that is a gift in ease of the land-owners of the parish ; the tenant 
paying so much less rent in proportion to the poor-rates and the 
other taxes. These words are equivalent to '* charity," in the legal 
acceptation. The authorities have established many objects, as 
charitable, which are not within the Statute of Elizabeth (2) ; as 
the establishment of a Jesuba (3), an ill^;al establishment, upon a 
supposed general charitable intention ; so, the establishment of the 
Tancred students and the Setonian prizes, the disposition in Haufse 
V. Chapman (4) for beautifying the city of Bath, are not within the 
Statute ; and, though liberal, cannot be described as charitable, ob- 
jects, in the strict sense. But, upon the authorities, almost every 
thing, from which the public derive benefit, may be considered a 
charity. Suppose, the testatrix had expressed the object of pro- 
moting erudition and science : various objects might be suggested ; 
as the increase of Fellowships, the British Museum, &c. Why 
should such dispositions be discouraged ? Lord Chief Justice Wil- 
mot in his argument upon the case of Downing College (5) speaks 
of the advancement of useful learning and science as a meritorious 
object. 

The case upon Mr. Bradley's Will (6) may be considered as 
bearing hard upon this question ; as that disposition 
[* 524] * might perhaps in some respects be construed Charity. 
That case, though frequently cited, has not been men- 
tioned with great respect by any Judge : nor was it satisfactory to 
the Bar. Upon all the cases upon charity, which were stated by 
your Lordship in Moggridge v. Thackwell (7), that must be con- 
sidered a single case, not confirmed by any other ; and, not merely 
unsupported, but contradicted by most. There was not more difficulty 
in arranging that design than the mission to America and severaJ 
others. The distinction between this case and Moggridge v. T%ack- 
well is, that in this instance the person, in whom the confidence is 
placed, is living ; and can execute the trust. 

\(\) Stat 9 Geo. 11. c. 36. 

(2) Stat 43 Eliz. c. 4. 

(3) Dt Coda V. Dt Pas, Amb. 228. 

(4) ^idt, vol. iv. 542. 

(5) The AUomof Otneral v. Lady Downing, Wilm. 1 ; Amb. 550, 571 ; Tkt 
Attorney GtntraL v. Boxcytr^ anUy vol. iii. 714 ; v. 300 ; Tht Momey Gmaral v. 
Vif^or, viiL 250. 

'6) Brown v. YtaU, stated a:nUy vol. vii. 50, in the note to Mfiggridgt v. Thadkr 



(7) 3 Bro. C. C. 517 j onfe, vol, i. 464 ; vii. 36. 
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In considering the tenns used in this will, " benevolence " is that 
sort of good-will, peculiarly intended by ". charity: " especially if it 
is collected from the Statute of Elizabeth (1): but whcfther in the 
. extended, or the confined, sen^e, ''benevolence " has at least the 
same latitude ; and is in truth only charity, in an enlarged sense. ' 
Dr. Johnson defines "benevolence" to be charity done or given. 
The term " liberality " is certainly more loose : but in the sense, in 
which it is used here, coupled with a word, clearly importing Char- 
ity, in a Will, reposing this high trust in the Bishop of Durham, it 
cannot be referred to such subjects, as it was in the argumentat the 
Rolls: horse-racing, &c. Suppose the words were /'liberality and 
charitable purposes : " the construction must have been a liberal ap- 
plication to such charitably purposes as the executor should think 
fit ; extending it beyond the constrained sense of charity. There 
are many most proper and legitimate objects of that benevolent and 
liberal charity, in the enlarged sense, received by the Law 
of England ; though not within the * confined sense. [* 525] 
But if " liberality " is to be considered as totally distinct 
from "charity," yet "benevolence" intimates, that to some extent 
objects of charity are intended, The true construction is charita- 
ble objects, extended by the eflect of the other word. 

If the decree is right in thiis respect, then the Bishop is himself 
the legatee ; di3claiming however any intention of application to 
private purposes of his own. This point was not much touched at 
the Rolls. If personal property is bequeathed to a person, with a 
request, that he will at his death bequeath it among the relations of 
the original testator, that is now clearly established to be a trust 
upon Pierson v. Garnet (2), and many other cases. But, supposing 
the objects were not certain, and could not be defined, the legatee 
would be entitled for his own use. If the bequest was to the Bishop, 
to distribute to such objects as his disposition should suggest to him : 
the objects not being defined, he must take the property himself. 
This Will makes a considerable provision for the next of kin. 

The Attorney General [Hon. Spencer Percevall and Mr. Mitford, 
against the Decree. — ^The Attorney General stated, that he appeared 
officially for those, whose interests the Attorney General ought to 
support ; and should have felt himself bound to appeal, if the other 
Defendant had not appealed ; considering this a question of so much 
doubt, that the first decision, at the Rolls, ought not to bind it. 

This is a disposition substantially to charity ; and, if so, there is 
no such uncertainty, as will defeat it. The only question 
could be, whether the execution should * be in this Court, [* 526] 
or by the King's Sign Manual : but cleariy, if it can be 
brought up to a design of charity, the uncertainty of the particular 
object will not defeat the general purpose. It is not necessary to 
make use of the word " charity," or to point out some specific ob- 

(1) Stat 4^ Eliz. c. 4. 

(2) 2 Bro. C. C. 38, 226. See ante, vol. Tiii. 380 : Mdim v. Xtighlty, ii. 333, 
529, and th« note, L 272. 
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ject, falling within the range of that word. Any other words, 
enabling the Court with a sufficient flegree of certainty to collect the 
intention, are equivalent. It is not necessary to name any individual 
legatee, if he is distinctly pointed out in any way ; and " charity " 
18 a liegatee, favored more than any other ; and therefore a general 
description is sufficient. It is more easy to say, what does not, than 
what does, come within the description of << charity." The sense, 
in which that word is used in the Chrbtian religion, is most compre- 
hensive ; comprising every moral virtue and duty. The objects, 
this Will has in view, are objects both of benevolence and liberality : 
the words restrained, so as to exclude all selfish views, and all pur- 
poses of mere ostentation, particularly those attended with cruelty : 
such a disposition of the words in effect coniing nearer the true 
nature of ^< charity." Suppose, a Roman Catholic bequeathed bis 
personal estate to his Confessor, to be disposed of in such purposes 
of charity as he should think proper : it could not be doubted, that 
superstitious uses, which this Court would not permit, were intend- 
ed ; as masses, &c. : but that probable object would not vitiate the 
'charitable design; and the effect would be, that the Court would 
superintend the disposition, and not destroy it. If the word " liber- 
ality " is not to be limited, so as to prevent an extravagant construc- 
tion, the word " benevolence " is sufficiently large to signify " char- 
ity ; " and, if that is one of the objects, it shall not be defeated by be- 
ing coupled with another. At least under the word ^< benevolence " 
the bequest must avail to some extent; and upon the prin- 
[* 527] ciple of The Attorney General v. *Do%ley (I), there be- 
ing two objects, half ought to be given to one ; and half 
to the other. 

Mr. Bxmitty, Mr. BeUy and Mr. Wingfield, for the Plaintiffs, the 
next of kin, in support of the Decree. — ^This residue is given to the 
Bishop of Durham upon a trust so vague and indefinite, that it cannot 
be executed ; and therefore there is a resulting trust for the next of 
kin. The first question, whether this is a trust, was at the Rolls 
taken to be clear. 

The Lord Chancellor, [Eldon]. — ^If a testator expressly says, 
he gives upon trust, and says no more, it has been long estabUshed-, 
that the next of kin will takcjL. Then, if he proceeds to express the 
trust, but does not sufficiently express it, or expresses a trust, that 
cannot be executed, it is exactly the same as if he had said, he gave 
upon trust, and stopped there ; as in The Bishop of Cloyne v. 
Youw (2). There is no difficulty upon that. In rierson v. Gar- 
net (3) and the other cases of that sort, the question was, whether 
the testator had said, he gave upon trust ; and the decision was, that 
he had, as the object and the subject were sufficiently described : 



(1) 4 Vin. 485; 2 £q. Ca. Ab. 194. Stated from the Repstei's Book, onto, 
vol. viL 58, in the note. 
" 3Ves.91. 

2 Bro. C. C. 38, 226. 
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but, if he had used the word " trust," there could be no doubt, the 
Court must have held, that he meant trust. 

For the Plaintiffs. — ^Then, upon the second question, the nature 
of the trust : it must be admitted, that if the bequest is in 
trust for charity, it is no objection, that the charity *i8 [*528] 
not particularly defined ; neither is it necessary, that the tes- 
tator should use the word " charity." The question always is, whether 
he has given to a charity ; and therefore in this case it must be, 
what is the meaning in a Court of Justice of these two words: 
which, as there is no decision upon it, is a question rather of philolo- 
gy, than of law. It is said, the word " charity " has a most enlarg- 
ed sense ; considered, as it is used in the Gospel,^ as comprehending 
every virtuous affection, of which the mind is capable. But that is 
not the construction put upon it in this Court ; the sense, in which 
your Lordship is to consider it, and in which it is used by mankind 
in general. Dr. Johnson does not say, " benevolence " is synony- 
mous with ^< charity." He states four senses, in which the word is 
used: ^< disposition to do good : kindness: charity: good-will," 
" Charity " is only one of the senses, in which he states this word 
to be used by good authors. A large establishment, provided by a 
Peer for his son upon marriage, is an act of benevolence, not 
charity. If a son shows his gratitude to his father by kindness, at- 
tention to him in sickness, by relieving his difficulties, that is be- 
nevolence ; not charity, in the common use of that word. 

But it is a new rule of criticism, that a subsequent word of more 
extensive signification, shall not enlarge a preceding, more limited, 
word ; but, that the sense of the latter shall he confined by the 
former. Dr. Johnson's statement upon the word ^' liberality " and 
his example are taken from Shakspeare. That word in English has 
precisely the same sense as the Latin word. There are some defi- 
nitions of that word in Latin ; and Dr. Johnson had that in view, 
when giving the definition by the word ^' munificence." Cicero has 
the following passages ; 

* (1) " Justitia et huic conjuncta benefioientia, [* 529] 

quam eandem vel benignitatem vel liberalitatem appellari 
licet." 

(2) << Deinceps (uterat propositum) de benefioientia ac liberalitate 
dicatur : qua quidem nihil est natur® hominis accommodatius ; sed 
habet multas cautiones. Videndum est enim primum, ne obsit 
benignitas Sl iis ipsis, quibus benigne videbitur fieri, et ceteris : 
deinde ne major benignitas sit quam facultates : tum ut pro dignitate 
cuique tribuatur. Id enim est justitse fundamentum ; ad quam hec 
referenda sunt omnia. Nam et qui gratificantur cuipiam quod obsit 
illi, cui prodess^ velle videantur, non benefici, neque liberales, sed 
perniciosi assentatores judicandi sunt: etqui aliis nocent, ut in alios 
liberales sint, in eadem sunt injustitia, ut si in suam rem aliena con- 
vertant." 



mci 

(25 lb 



Cic. de Off. lib. i. sec. 8. 
sec. 14. 



529 MORICE «. THE BISHOP OF DURHAM. [1805. 

In another part (1), he describes the different kinds of liberality. 
The one, he says, lyiay be called prodigal : the other liberal. 

^' Prodigi, qui epulis et viscerationibus et gladiatorum muneribus, 
ludorum venationumque apparatu pecunias profundunt in eas res, 
quarum memoriam aut brevem aut nuUam omnino sunt relicturi: 
liberales autem qui suis facultatibus aut captos a prsdonibus redi- 
munt, aut es alienum suscipiunt amicorum, aut in filiarum colloca- 
tione adjuvant, aut opitulantur, vel in re queerenda vel augenda." 

But, though he states that to be his opinion, he says, 
[* 530] * other philosophers have differed from him ; and noticing 
the opinion of Theophrastus, proceeds thus : 

" Mihi autem ille fructus Liberalitatid, cujus pauca ezempla posui, 
multo et major videtur et certior." 

He must, therefore, have understood those to be instances of liber- 
ality, but not in so certain a sense as he has given. 

There are authorities in the English language : but it is not ac- 
curately described in any English author. One, of great authority, 
Dr. Paley (2), after describing the different species of charity pro- 
ceeds thus : 

^^ Having thus described several different exertions of charity, it 
may not be improper to take notice of a species of liberality, which 
is not charity in any sense of the word : I mean the giving of enter- 
tainments or liquor for the sake of popularity : or the rewarding, 
treating, and maintaining, the companions of our diversions ; as 
hunters, shooters, fishers, and the like. I do not say, that this is 
criminal : I only say, that it is not charity ; and that we are not to 
suppose, because we give, and give to tlie poor, that it will stand in 
the place, or supersede the obligation, of more meritorious and dis- 
interested bounty.'* 

That shows the proper use of '^liberality," as contradistinguish- 
ed from " charily." The words therefore are not synonymous. 
But the testatrix, selecting the former word, and anxiously avoiding 
the latter, must have meant something very different from 
[* 531] charity." * The meaning of " liberality " is so extensive, 
that it is impossible to define it. Upon that very ground 
^this disposition is void ; and for that very reason the Court cannot 
^compel the executor to perform the trust ; or ascertain, when there 
is a breach. There are various instances of liberality, that cannot 
be described as charity : the establishment of a Cabinet of Natural 
History, Anatomical Exhibitions, Galleries of Pictures, to be open 
to the public ; a legacy to the African Society, for acquiring infor- 
mation in the interi&r of Africa, to contribute to raise the degraded 
state of society in that part of the world : all these are instances of 
liberality ; but not charity. The instances, mentiotied at the Rolls, 
were mentioned only for the purpose of showing, that the sense of 
" liberality " is so vague, that it varies with the fashion of the time. 

(1) lb. lib. ii. sec. 16. 

(2) 1 Pal. Mor. PhU. 25G. 
VOL. X. 24* 
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Exhibitions of combats by gladiators and wild beasts were once 
considered as within that description. The passage in Cicero, and 
that, cited by Lord Chief Justice Wilmot(l) from the Digest (2), 
show, they were so considered by philosophers of great name. It 
must depend much upon the person to make the distribution ; and 
though an improper application by the Bishop cannot be supposed, 
there can 'be no security against the disposition of the heir. The 
legislature of this country once thought, that the establishment of 
prizes for running horses was an object of liberality ; and at this 
time objects might perhaps be selected, having, in the opinion of 
many the most pernicious tendency. Some of the objects, that 
have been mentioned on the other side as objects of charity, are 
not so ; but are proper objects of liberality ; and of that nature 
would be an application of this property to the Plaintiff, a clergy 
man with a large family; which could not come under 
* the description of charity ; according to Moggridge v. [* 532] 
Thackwell: where an application of very large property 
among the relations of the testatrix, in moderate, but not indigent 
circumstances, Lord Rosslyn, with great approbation, and a strong 
wish to support that plan, thought impossible, as not within any 
sense charity. 

There are four objects, within one of which all charity, to be 
administered in this Court, must fall; 1st, relief of the indigent; 
in various ways : money : provisions : education : medical assist- 
ance ; &c. : 2dly, the advancement of learning: 3dly, the ad. 
vancement of religion ; and, 4thly, which is the most difficult, the 
advancement of objects of general public utility. A just applica- 
tion of this property within the meaning of this testatrix will not 
fail within any of those objects ; for instance, assisting individuals, 
not in a slate of indigence, but possessing the comforts of life, is 
liberality ; but not charity in any of those senses. The object in 
Howse v. Chapman (3) was established, not as charity, but as being 
clear, and defined, and not illegal ; and so the object of establishing 
cabinets of coins, medals, &c, to be open to the public would not 
be liable to objection^ The objection in this instance is, not, that 
this is illegal, but, that it is so vague and uncertain, that it cannot 
be carried into execution. Suppose, the trustee was to divert the 
property to some of those doubtful purposes, which have been 
alluded to : is the Court to direct an inquiry ; and what is to be the 
criterion ? It is not very easy to determine, where <^ generous 
profusion," according to Dr. Johnson's definition, ends, and prod- 
igality begins. 

♦In Brown v. Yeall (4) the object was held so vague, [* 533 J 
that it could not be executed : not, that the distribution 
of such books as were in the view of that testator was a vague ob- 



(1) Wilni.5;3. 

(2) Dig. 33; Tit 2. 

(3) Antty vol. iv. 542. 

(4) ^/f,vol. vii.50, n. 
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ject : but the modB was not pointed out. It was thrown entir ly 
upon the Court of Chancery to say, who were the persons, what the 
books, and what the manner of distribution. Though the general 
object was pointed out, yet its nature was vague and uncertain. 
No case has yet overturned that decision ; and it goes infinitely be- 
yond this case : the object in Mr. Bradley's Will being much more 
specific. The object in ToivnUy v. Bedwell^l), independent of the 
objection upon the Statute (2), would have been good, but for its 
vagueness and uncertainty ; which was the principal ground. In 
Gwynn v. Cardon^ in the Court of Exchequer a few years ago, a 
sum of money was given by Will, to be employed in giving Prizes 
by the President of the Royal Academy for the best examples of the 
Fine Arts, Sculpture and Painting, or one of them ; but it was 
expressed in so vague a way, that the Court held, it could not be 
executed, and was void. The Attorney-General v. ffliortcood (3), 
after the decision by Lord Hardwicke, came as Lord Redesdale 
states in the note (4) to Corbyn v. French, before Lord Northing- 
ton ; who thought the disposition not good as a charitable bequest, 
and declared the whole void ; though clearly many of the objects 
were charitable. That case therefore proves, that this cannot be 
divided ; if liberality cannot be construed charity ; for the Court 
cannot ascertain, how much goes to one object, and how much to 
the other. The word ** benevolence " certainty may be used with 
a view to charity ; but the other word seems intended to explain 
that, and to prevent misapprehejision ; showing, charity 
[* 534] * was not intended ; but something in a more enlarged 
sense. 

The Lord Chancellor [Eldon]. — In Brown v. YeaU Lord 
Thurlow did not explain himself fully. The words were loose 
enough ; and, I remember, Lord Thurlow said in the course of the 
argument, he did not know, what books had a tendency to promote 
the happiness of mankind. But, the testator, having looked to 
virtue and religion, and connected them with the description of his 
purpose, as a charitable purpose, and left the execution to this Court, 
I should question, whether he should not have been understood to 
intend upon the whole such purpose as in the meaning of this Court 
would be charitable. As to The Attorney-General v. Whortooodj 
the charity was wholly disappointed ; as every part was connected ; 
as in the instance of a bequest to educate children ; if one part of 
the purpose is first to build a school (5). 

Mr. Richards, in reply. — Some of the objects, pointed out by 
Cicero, are in our law objects of charity ; as the redemption of 
prisoners : the marriage of poor maidens. There is nothing in the 
word " liberality " inconsistent with* charity ; and " benevolence " 

(1) AfiU, vol. vL 194. 

(2) Stat 9 Geo. II. c. 36.« 
;3) 1 Ves. 534. 
;4) JnU, vol. iv. 434. 
5) Grieves v. due, ante, vol. i. 548 ; and the note, 554. 
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has the same meaning. That species of bounty,' not, strictly speak* 
ing, charity, bestowed upon a person with a considerable income 
apparently, but a large family, and from circumstances not equal to 
bring up that family, according to the rank he fills in life, is more 
properly charity than mere bounty to the poor. As to the terms, 
used in Mr. Bradley's Will (1), many misguided people have lately 
thought books of the most mischievous tendency conducive to the 
happiness of mankind. But the Court will judge of the 
intention ; and ''^ if a good purpose can be discerned, will [^ 535] 
cut down that part, which is absurd and mischievous. 
That case was not pressed farther ; as it was thought, the law would 
make the best disposition. In The Attorney^General v. fVharwood 
that part, that was charitable, was only an incident ; and followed 
the principal ; which was void. In the Act of Parliamcot, giving 
plates for racing, the object was not liberality, but the encouragement 
of the breed of horses. 

The Lord Chancellor [Eldon]. — ^This, with the single excep- 
tion o( Brown v. Yeall (2), is a new case. The questions are, 1st, 
Whether a trust was intended to be created at all ? 2dly, Whether 
it was effectually created ? 3dly, If ineffectually created, whether 
the Defendant, the Bishop of Durham, can according to the deci- 
sions, and upon the authority of those decisions, take this property 
for his own use and benefit. As to the last, I understand, a doubt 
has been raised in the discussion of some question, bearing analogy to 
this, in another Court ; how far it is competent to a testator to give 
to his friend his personal estate, to apply it to such purposes of 
bounty, not arising to trust, as the testator himself would have been 
likely to apply it to. That question, as far as this Court has to do 
with it, depends altogether upon this : if the testator meant to create 
a trust, and not to make an absolute gift, but the trust is ineffectu- 
ally created, is not expressed at all, or fails, the next of kin take. 
On the other hand, if the party is to take himself, it must be upon 
this ground, according to the authorities ; that the testator did not 
mean to create a trust : but intended a gift to that person for his 
own use and benefit ; for if he was intended to have it 
entirely in his own power and * discretion, whether to [*536] 
make the application or not, it is absolutely given, and 
it is the effect of his own Will, and not the obligation imposed by 
the testament : the one inclining, the other compelling him, to exe- 
cute the purpose. But, if he cannot, or was not intended to, be 
compelled, the question is not then upon a trust that has failed, 
or the intent to create a trust : but the Will must be read, as if no 
such intention was expressed, pr to be discovered, in it (3). 

Pierson v. Garnet (4), and the other cases of that class, do not 
bear upon this in any degree ; for the question, whether a trust was ^ 

il) Brovon v. YtaU^ arUtf vol. vii. 50, n. 
2) JkiUj vol. vii. 50, n. 

(3) PoHj vol. xiv. 370 ; Pake v. The ArdAiahjop of Canterbury. 

(4) 2 Bro. C. C. 38, 296 : BuU v. Fardy, ante, vol. i. 370 : and the note, 272. 
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intended, arose from two or three circumstances ; which must all 
concur, where there is no express trust. Prima fade an absolute 
interest was given ; and the question was, whether precatory, not 
mandatory, words imposed a trust upon that person ; and the Court 
has said, before those words of request or accommodation create a 
trust, it must be shown, that the object and the subject are certain ; 
and it is not immaterial to this case, that it must be shown, that the 
objects are certain. If neither the objects nor the subject are cer- 
tain, then the recommendation or request does not create a trust ; 
for of necessity, the alleged trustee is to execute the trust ; and the 
property being so uncertain and indefinite, it may be conceived, the 
testator meant to leave it entirely to the will and pleasure of the leg^ 
atee, whether he would take upon himself that, which is technically 
called a trust. Wherever the subject, to be administered as trust- 
property, and the objects, for whose benefit it is to be administered, 
are to be found in a Will, not expressly creating trust, the indefinite 
nature and quantum of the subject, and the indefinite nature of the 
objects, are always used by the Court as evidence, that the mind of 

the testator was not to create a trust ; and the difliculty, 
\^ 537] that would be * imposed upon the Court to say, what 

should be so applied, or to what objects, has been the 
foundation of the argument, that no trust was intended. 

But the principle of those cases has never been held in this Court 
applicable to a case, where the testator himself has expressly said, 
he gives his property upon trust (1) (a). If he gives upon trust, here- 
after to be declared, it might perhaps originally have been as well to 
have held, that, if he did not declare any trust, the person, to whom 
the property was given, should take it. If he says, he gives in trust, - 
and stops there, meaning to make a codicil, or an addition to his 
Will, or, where he gives upon trusts, which fail, or are inefiectually 
expressed, in all those cases the Court has said, if upon the face of 
the Will there is declaration plain, that the person, to whom the 
property is given, is to take it in trust ; and, though the trust is not 
declared, or is inefiectually declared, or becomes incapable of taking 
effect, the party taking shall be a trustee ; if not for those, who 
were to take by the Will, for those, who take under the disposition 
of the Law. It is impossible therefore to contend, that, if this is ai 
trust ineffectually expressed, the Bishop of Durham can hold for his I 
own benefit. I do not advert to what appears upon the record of 
his intention to the contrary, and his disposition to make the appli- 
cation ; for I must look only to the Will, without any bias from the 
nature of the disposition, or the temper and quality of the person, 
who is to execute the trust. 

The next consideration is, whether this is a trust effectually de- 
clared ; and, if not as to the whole, as to part. I put it so ; as it is 



(1) 2 Ves. ^ Bea. 298. 

(a) See Pimon v. Gamtty 2 Bro. C. C. (Am. od. 1844), 232. note (t\ 
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said, if the word " benevolence " means charity, and " liberality," 
means something different from that idea, which in a Court 
of * justice we are obliged to apply to that word " charity," [* 538] 
(and, I admit, we are obliged to apply to it many senses, 
not falling within its ordinary signification) there is a ground for an i 
application in this case partially, if it cannot be wholly, to charity. ' 
It does not seem to me upon the authorities, particularly The At- 
torney General v. Whorwood (1), that the argument for a propor- 
tionate division, or a division of some sort would be displaced. I 
take the result of that case to be, that the substratum of that charity 
failed ; and all those partial dispositions, that would have been good 
charity, if not connected with that, failed together with it. It has 
been decided upon that principle, that, though money may be given 
to an infirmary or a school, yet, if that bequest is connected with a 
purpose of building an infirmary or school, and the money is then 
to be laid out upon it, so built, the purpose, which is the foundation, 
failing, the superst^icture must fail with it. The Attorney General 
V. DoyUy (2) is almost the only case, that has been cited for a pro- 
portional division. The testator expressly directed the trustees to 
dispose of his estate to such of his relations, of his mother's side, 
who were most deserving, and in such manner and proportions as 
they should think fit to such charitable use as they should think 
most proper and convenient ; and the Court, which has taken strong 
liberties upon this subject of charity, though the manner and pro* 
portion were left to certain individuals, held, that equality is equity, 
and there should be an equal division : but it is expressly declared, 
that those, who took, were persons, who could take under a bequest 
to charitable uses ; and there was no difficulty in that case 
in saying, those * words must be construed according to [* 539] 
the habit and allowed authorities of the Court. 

The only case, decided upon any principle, that can govern this, 
is Brovm v. YeaU (3) ; which applies strongly. I do not trust my- 
self with the question, whether the principle was well applied in that 
instance : but the decision furnishes a principle, which the Court 
must endeavor well to apply in cases, that occur : I do not hesitate 
to say, I entertain doubt, not of the principle, upon which that case 
was decided, but, whether it was well applied in that instance. Mr. 
Bradley was a very able lawyer : yet he mistook his way ; as Ser- 
jeant Aspinall had not long before. Mr. Bradley gave a great por- 
tion of his fortune, to accumulate for many years ; and meaning, that 
it should be disposed of to charitable purposes, constituted a fund ; 
expressly stating, that his purpose was a charitable purpose ; and 
confirming that by directing that charitable purpose to be carried 
on, as to the mode of executing it, by that Court, which according 
to the constitution of the country ordinarily administers property, 

(1)1 Yes. 534 ; cmU, Grieves v. Cqtm, vol. i. 548, and the note, 554. 

(2) 4 Yin. 485 ; 2 £q. Ca. Ab. 194. Stated from the Register's Book, in the 
note, aniej vol. vii. 58. 

(3) Aniey vol. vii. 50, note. 
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given to charitable uses. In his opinion therefore, independent of 
particular authority, there was a principle, suggested by all other 
cases of trust, that if a trust was declared in such terms, that this 
Court could not execute it, that trust was ill-declared, and roust 
fail, for the benefit of the next of kin. The principle, upon which 
that trust was ill-declared, is this. As it is a maxim, that the exe- 
cution of a trust shall be under the control of the Court, it must be 
of such a nature, that it can be under that control ; so that the ad- 
ministration of it can be reviewed by the Court ; or, if the trustee 

dies, the Court itself can execute the trust : a trust there- 
[* 540] fore, which, in the case of mal-administration * could be 

reformed ; and a due administration directed ; and then 
unless the subject and the objects can be ascertained upon princi- 
ples, familiar in other cases, it must be decided, that the Court can 
neither reform mal-administration, nor direct a due administration. 
That is the principle of that case. Upon the question, whether that 
principle was well applied in that instance, different minds will rea- 
son differently. I should have been disposed to say, that, where 
such a purpose was expressed, it was not a strained construction 
to hold, that the happiness of mankind intended was that, which 
was to be promoted by the circulation of religious and virtuous 
learning : and, the testator having stated that to be the charitable 
purpose, which unquestionably was so, the distribution of books for 
the promotion of religion, the Court might have so understood him ; 
and the testator having not only called it a charitable purpose, but 
delegated the execution to this Court, ought to be taken to have 
meant that. 

Upon these grounds, in a subsequent case (1), as to the Welch 
charities, it appeared to me too much, considering the Society in 
this country for the propagation of the Gospel, &c. to say, a trust for 
the circulation of bibles, prayer-books, and other religious books, was 
not good. Then, looking back to the history of the Law upon this sub- 
ject, I say, with the Master of the Rolls (2), that a case has not been 
yet decided, in which the Court has executed a charitable purpose, un- 
less the Will contains a description of that, which the Law acknowl-\ 

edges to be a charitable purpose ; or devotes the property 
[♦541] to puJ-poses of charity in general. Upon * those cases, 

in which the Will devotes the property to charitable pur- 
poses, described, observation is unnecessary. With reference to 
those, in which the Court takes upon itself to say, it is a disposition 
to charity, where in some the mode is left to individuals, in others 
individuals cannot select either the mode, or the objects, but it falls 
upon the King, as parens patria, to apply the property, it is enough 
at this day to say, the Court by long habitual construction of those 
general words has fixed the sense ; and, where there is a gift to 
charity, in general, wTiether it is to be executed by individuals, 



(1) The Money Gmmd v. Stepney, arde, 22. 
(2).4frfe,vol.ix:406. 
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selected by the testator himself, or the King, as parens patria, is to 
execute it (and I allude to the case in Levintz (1),) it is the duty 
of such trustees, on the one hand, and of the Crown, upon the other, 
to apply the money to charity, in the sense, which the determina- 
tions have affixed to that word in this Court : viz. either such char- 
itable purposes as are expressed in the Statute (2), or to purposes 
having analogy to those. I believe, the expression << charitable pur- 
poses," as used in this Court, has been applied to many Acts des- 
cribed in that Statute, and analogous to those, not because they can 
with propriety be called charitable, but as that denomination is by 
the Statute given to all the purposes described. 

The question then is entirely, whether this is according to the 
intention a gift to purposes of charity in general, as understood in 
this Court : such, that this Court would have held the Bishop bound, 
and would have compelled him, to apply the surplus to such charit- 
able purposes as can be answered only in obedience to 
decrees, where the gift is to charity, in general : or * is it, [* 542] 
or may it be according to the intention, to such purposes, 
going beyond those, partially, or altogether, which the Court under- 
stands by << charitable purposes ; " and, if that is the intention, is the 
gift too indefinite to create an effectual trust, to be here executed ? 
The argument has not denied, nor is it necessary, in order to sup- 
port this decree, that the person, created the trustee, might give the 
property to such charitable uses, as this Court holds charitable uses 
within the ordinary meaning. It is not contended, and it is not 
necessary, to support this decree, to contend, that the trustee might 
not consistently with the intention, have devoted every shilling to 
uses, in that sense charitable, and of course a part of the property. 
But the true question is, whether, if upon the one hand he might 
have devoted the whole to purposes, in this sense charitable, he 
might not equally according to the intention have devoted the whole 
to purposes benevolent and liberal, and yet not within the meaning 
of charitable purposes, as this Court construes those words; and, if 
according to the intention it was competent to him to do so, I do 
not apprehend, that under any authority upon such words the Court 
could have charged him with mal-administfotion, if he had applied 
the whole to purposes, which according to the meaning of the testa- 
tor are benevolent and liberal : though not acts of that species of 
benevolence and liberality, which this Court in the construction of a 
Will calls charitable acts. 

The question therefore resolves itself entirely into that; for I 
agree, there is no magic in words ; and if the real meaning of these 
words is charity or charitable purposes, according to the technical 
sense, in which those words are used in this Court, all the consequen- 
ces follow : if on the other hand the intention was to des- 
cribe i^any thing beyond that, then the testator meant to [* 543] 

(1) The Momey General v. Mattketos, 2 Lev. 167. 

(2) Stat. 43 Eliz. c. 4. 
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repose in the Bishop a discretion, not to appiy the property for 
his own benefit, but that would enable him to apply it to purposes 
more indefinite than those, to which we must look ; considering 
them purposes, creating a trust ; for, if there is as much of indefinite 
nature in the ^purposes, intended to be expressed, as in the cases, to 
which I first alluded, where the objects are too uncertain to make re- 
commendation amount to trust, by analogy, the trust is as ineffectual : 
the only difference being, that in the one case no trust is declared ; and 
the recommendation fails ; the objects being too indefinite : in the 
other the testator has expressly said, it is a trust ; and the trustee conse- 
quently takes, not for his own benefit, but for purposes not sufli- 
ciently defined to be controlled and managed by this Court Upon 
these words much criticism may be used. But the question is, 
whether, according to the ordinary sense, not the sense of the pas- 
sages and authors alluded to, treating upon the great and extensive 
sense of the word <' charity," in the Christian religion, this testatrix 
meant by these words to confine the Defendant to such acts of char- 
ity or charitable purposes as this Court would have enforced by de- 
cree, and reference to a Master. I do not think, that was the in- 
tention ; and, if not, the intention is too indefinite to create a trust. 
But it was the intention to create a trust ; and the object being too 
indefinite, has failed. The consequence of Law is, that the Bishop 
takes the property upon trust to dispose of it, as the Law will dis- 
pose of it : not for his own benefit, or any purpose this Court can 
effectuate. I think, therefore, this decree is right. 

The Decree was aflirmed. 
See, ante, the notes to S. C. 9 V. 399. 
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BAKER V. MELLISH. 

BAKER V. GODFREY. 

BAKER V. MILLS. 

[1805, March 21, 22, 2a] 

EquiTY for a landlord, agrainst whom Judgment had been obtained in Ejectment 
by his own negligence, to restrain his tenant, and those, to whom he had at- 

. tomed, from setting up the lease against his Ejectment (a) ; though only a year 
and three quarters of the Term was unexpired ; and it is not necessary, that 
the Ejectment should be brought before the Bill actually filed. Demurrer, 
good to the relief, is good to the discoveiy, sought with a view to the relief (&). 

The bill stated, that the PlaintifT, being seised in fee of lands in 
the Isle of Dogs, on the 28th of January, 1800, demised to the 
Defendant Mills for seven years, at the yearly rent of 50/. ; under 
which demise he was possessed; and paid rent to the Plaintiff until 
the 25th of December, 1802. Peter Mellish, deceased, and the De- 
fendants William Mellish and William Godfrey, or one of them, in 
Michaelmas Term 1804 brought an ejectment. The PlamtifT caused 
himself and Mills to be made Defendants ; and entered into the usual 
rule to confess lease, entry, and ouster : but knowing that none of 
the said parties had any title, and thinking, no case could be made 
for them, he was inattentive to the defence ; in consequence of 
which, and by showing title to some adjoining land, the lessors of * 
the nominal Plaintiff obtained a verdict ; and judgment was entered 
up ; and a writ of possession issued : but, instead of Mills being 
turned out of possession, the Defendants or some or one of them 
prevailed on him to attorn to them or one of them ; and he is now 
in possession under such attornment either to William Mellish, as 
having survived Peter Mellish, or to Godfrey. 

The bill farther stated the death of Peter Mellish ; leaving 
William Mellish his heir at law and devisee in fee ; and the Plain- 
tiff, intending to try his title by bringing an ejectment, and being 
advised, that his lease to Mills might be set up against, and defeat, 
such action, applied to Mellish and Mills, to know, whether Mellish 
would try the title on the merits, or would avail himself of 
the lease ; and, whether Mills would give up the * lease ; [* 545] 
the Plaintiff offering to grant him a new lease in the event 
of a verdict for the Plaintiff. But the Defendants Mellish and Mills 
decline to waive the lease, and Godfrey abets or concurs with 
them therein ; and ihey threaten and intend, whenever the Plaintiff 
shall bring a new ejectment on any demise of his own, to set up the 
said lease as a defence, and thereby defeat the Plaintiff of his rem- 
edy to recover possession. 

(a) Eden on Injunct (2d Am. ed.) 407, 406. 

(b) See Pool v. Lloyd, 5 Metcalf, 525 ; Story, £q. PI. § 312, and notes ; Dy y. 
Penn, 2 Bro. C. C. (Am. ed. 1844), 282, note (a); Bmuhn v. Sandi, ante, 2 V. 
514; East India Co. v. Mave, antt^ 5 V. 173, note (a); SvtUm v. Earl of Scar* 
6om(j^&, anttf 9 V. 71, note (cr). 
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The prayer of the bill was, that the Defendants Mellish and God- 
frey may set forth, what title they have in the land demised ; and 
may be restrained from setting up the lease to Mills, as a defence to 
any ejectment to be brought by the Plaintiff, and in which any de- 
mise shall be laid on his part, to prevent him from trying his title 
and recovering possession of the premises, demised to Mills. 

To this bill each of the Defendants put in a general demurrer. 
Upon the argument it appeared, that the lease to Mills commenced 
at Christmas 1799 : so that a year and three quarters only remained 
unexpired. 

Mr. RomiUy and Mr. Owen, in support of the Demurrer. — ^The 
obstacle, which is now opposed to the Plaintiff, did not stand in his 
way, when the question was tried in the ejectment ; and exists now 
in consequence of his own negligence. The Plaintiff has other rem- 
edies. He may try this question by distress. He has also the 
remedy by assize. An attornment to a stranger is a disseisin at the 
election of the landlord. He may therefore put an end to the lease ; 
availing himself of the attornment, which is material, though after 
judgment. If the writ of possession be executed, there is no defence 
against an action of covenant for the rent ; to which there 
[i^546J are only two pleas in bar; eviction, or * attornment by 
coercion. In Roll's Abridgment (1) it appears, that, if a 
tenant attorns to a stranger without coercion, it is a disseisin at the 
election of the landlord. It is true. Lord Mansfield in Taylor v. 
Horde (2) says, a person, in possession under a judgment in eject- 
ment, cannot be a disseisor at the election of the true owner : but 
a reason is given, which cannot stand ; that it cannot be said tnjuste 
and sine judicio intravit. Mills at all events is a disseisor at the 
election of the Plaintiff: though the persons who obtained the 
judgment are not. If the action of ejectment is a substitute for 
the assize of Novel Disseisin, it must have the same effects. The ' 
tenant, having by his attornment become tenant to another person, 
cannot controvert in ejectment the title of his original landlord, by 
setting up his lease in ejectment, showing, he is tenant to him, and 
not to the other, to whom he attorned. Certainly if a term is 
outstanding in a third person, not constituting the relation of land- 
lord and tenant, the law is settled in opposition to the case of Doe 
on the demise of Brisiowc v. Pegge (3) : but as to the parties 
themselves, as between whom the term immediately creates the rela- 
tion of landlord and tenant, it is competent to a Court of law to 
make regulations between them, at least with reference to the very 
deed, that constitutes the relation between them ; of which deed 
the Plaintiff availed himself to come to the Court to defend the for- 
mer ejectment. A Court of Law is not by the cases, that have 
over-ruled Doe on the Demise of Bristowe v. Pegge, deprived of the 

(1) 1 Roll. Ab. 659, pi. 8. 

(2) 1 Bur. 60; see page 114. 

(3) 1 Term. Rep. 758, n. ; see ante, vol. vi. 184 ; and the refereDces in the note. 
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aathority to make regulations for this purpose between the parties. 
Lord Mansfield (1) makes these observations upon eject- 
ments: * '^ The control the Court has over the judgment [*547] 
against the casual ejector enables them to put any terms 
upon the Plaintiff, which are just. He was soon ordered to give 
notice to the tenant in possession. When the tenant in possession 
asked to be admitted Defendant, the Court was enabled to add con- 
ditions ; and therefore obliged him to allow the fiction, and go to 
trial upon the real merits." y 

This case must continually happen ; as for tnis purpose there is 
no difference between a term for years and a tenancy from year to 
year. Another ground is the short period the term has to run. 
Though the Court will remove a long term out of the way of the 
trial of an ejectment, they will not assist the impatience of the Plain- 
tiff; where he will be prevented for so inconsiderable a time. The 
Court will not interfere against so trivial an inconvenience ; upon 
the same principle, which has produced the rule, that the Court will 
not interpose upon a subject of inconsiderable value : though the 
equity is clear : the limit in this Court being 102. 

The Lord Chancellor [Eldon]. — Has there ever been an instance 
of a bill, in which the Plaintiff states, that he has not brought an 
ejectment ; desiring, that, whenever he shall bring one, though' per- 
haps he never may, not averring, that he will, the lease shall not be 
set up? 

Mr. HoUist and Mr. Gregg^ for the Plaintiff. — Until the decision 
of this cause the Plaintiff cannot bring an ejectment with effect ; as 
the term may be set up at law. The duration of the term to be re- 
moved, whether long or short, cannot be of consequence. It is im- 
possible for the lessor ever to say, his lease should not 
be set up against him. In some late cases in the * Court [♦548] 
of King's Bench even a term in a third person has pre- 
vented the Plaintiff's recovery. This is the case of a tenant, aiding 
the opponent of his landlord, and openly colluding. It is not neces- 
sary to deliver the declaration in ejectment, before the bill is filed. 
It is sufiicient, if a fair case for removing the obstruction is stated. 
This Plaintiff comes upon the established jurisdiction, stated by Lord 
Redesdale (2), to remove impediments to a fair trial of the question. 
Is a verdict, accidentally obtained, without going into the merits, to 
preclude for ever an examination of the Plaintiff's title ? The ac- 
tion of ejectment is now considered to be the proper method of try- 
ing the title : but, if the object of the Plaintiff is to be defeated by 
such a casual circumstance, the ends of justice, for which that course 
has been adopted, will be wholly disappointed. 

Mr. RomiUy, in reply. — ^This is a bill, not for discovery merely, 
but also seeking relief; and it is now fully settled, that the Plaintiff, 
not being entitled to the relief, cannot have the discovery ; and a 

(1) 3 Bur. 1994. 

(2) Mitf. 121. 
vol. X. 25 



548 BAKER V. MBLLIBH, ETC. [1805. 

general demurrer is good (I). The doctrine of Lord Redesdale, 
that has been alluded to, has no application. Where it is admitted, 
that.there is an outstanding term, that the legal estate is vested for a 
number of years in a certain individual ; and, subject to that, all 
parties ^re equally entitled, the Court will not permit that term to be 
set up in a question between the parties as to the freehold. There 
was no objection to trying this question at law, when the ejectment 
was tried. The Plaintiff must therefore account for not trying it, 
when the legal obstacle did not exist. In Mestaer v. Man- 
[* 549] ning^ * in which your Lordship was Counsel, a verdict hav- 
ing been obtained by the Plaintiff in an action upon a policy 
of insurance, the Defendants filed a bill ; suggesting, that, if they had 
the discovery they then wanted, it would have produced a verdict in 
their favor. Lord Thurlow said, a party, desiring a discovery to as- 
sist him in establishing a right, or protecting'himself against a claim at 
law, must come for that, before the trial at law takes place ; and 
after that the Court will not assist him. The Plaintiff must stiite, 
that he has brought an ejectment. Then it would be known, who 
is to defend it ; and against whom the relief is to be granted ; which 
ought not to be prayed against three, upon the loose allegation, that 
one of them means to defend the action. 

The Lord Chancellor [Eldon]. — I confess, I should with a good 
deal of regret find myself bound to relieve in such a case. Great 
inconvenience belongs to the particular circumstances : but, if relief 
would be given at the hearing, those considerations must not be set 
up against the principle. The bill does not stand precisely upon 
the principle, upon which in most cases a similar species of relief has 
been sought ; which is, that those legal interests are in equity con- 
sidered as to be used for the protection of those, having equitable 
rights : the principle of this bill being, that under the circumstances 
it is against conscience, that persons, who have no interest in equity, 
to be protected by this term in Mills, should set up that term against 
the right of the original landlord of Mills : who is considered in 
equity bound to protect the title of his landlord. I was too hasty in 
supposing, such a bill could not be filed, before an ejectment actually 
brought ; for that is the mode of giving the relief, rather than a pro- 
ceeding, actually brought before the bill ; and by analogy 
[* 550] r * to many cases it is not necessary to bring the ejectment, 
before the bill is filed. The most familiar case is that of 
an heir, claiming from an ancestor, or under an old settlement ; who 
brings a bill, in fact for equitable relief: saying, there are terms, 
outstanding, that will defeat him at law ; and desiring the Court to 
state, what is the legal right, if those terms are not set up ; which 
terms in general are held for those, who have the legal interest in 
the inheritance. The course the Court takes, a course of conven- 
ience, rather than necessity, is, the Plaintiff asserting, that he has 
a legal right, if the term did not exist, to send it to law, where it 

(1) Set ths note,fo«r, 558. 
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will be most conveniently tried ; preventing the Court of Law from 
knowing, that those terms do exist. But that is in truth equitable 
relief, modified. The principle of the case is different, viz. : that it 
is against conscience, that Mills should be allowed to set up in an 
ejectment, brought by his landlord, his lease ; not to protect his own 
possession under his landlord ; but for the purpose of actually evict- 
ing and excluding the landlord from his relation with him, as tenant ; 
and that it is an unrighteous use of his lease to protect his title un- 
der those, to whom he has attorned, against his landlord. If that is 
true with respect to Mills, it is equally true as to Mellish and Godfrey ; 
provided there is an attornment to them ; for then this Court would 
not permit them to^ protect the tenancy of Mills, as a tenancy under 
them, by setting up the term ; not asserting that Baker has not title 
in ejectment ; but asserting, that he had a title he could demise to 
Mills ; and making use of that title to defeat the ejectment, brought 
by Baker ; not to question that title ; but disputing the title, un- 
der which Mellish and Godfrey became landlords to Mills : the 
principle therefore calling upon the Court to say, the relative situa- 
tion of landlord and tenant shall not protect rights adverse to that 
situation. Upon that ground therefore, if this were a long 
*term, the Court would interfere; and say, that in eject- [*551] 
ment between such parties, in general cases, this term 
ought not to be set up. 

Then, supposing, the conduct of the tenant might at the election 
of the landlord be a disseisin, and an assize, a distress, or an action 
of covenant, might be maintained, still the principle applies farther 
than to prevent the lease coming in competition with these remedies ; 
and extends to this ; that they should not make use of the lease to 
narrow any of the Plaintiff's remedies, or to diminish their number ; 
if ejectment is a more convenient remedy, and a remedy, to which 
he has a right to resort. As to the duration of the term, indepen- 
dent of Other circumstances, it is difficult to say, that, if the principle 
of the Court is, that the question shall be tried upon the present right 
to the enjoyment and possession, it is to depend upon the circum- 
stance, whether the term is long or short ; and it cannot be stated, 
that the right exists, if the term is 10 or 20 years ; not, if it is only 
two or three years. As to the phrase of the dignity of the Court, that 
has been referred to, the true sense of that is, that the Court will take 
care, that the administration of justice is not made a heavy oppression : 
where the interest is so small, that it would be only indulging vexation 
and passion to give the relief. Then does the conduct of the Plaintiff 
shut out his remedy ? I have a strong inclination against him upon 
that. But, i^s a man may suffer judgment in ejectment to go against 
him by default ; and try it again at a future period, if he finds it ex- 
pedient, the question is, whether if he chooses to try it again, the ti- 
tle derived under him can be set up against him. Such a circum- 
stance does not preclude him from insisting, that the tenant shall not 
first say, the relation between them is dissolved; and then set 
up the very instrument, upon which that relation is founded. 
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The fair principle is, that the Defendants have no right to make any 
use of the lease ; even to raise the question ; which if the term were 
longer, I should reserve till the hearing : but under the circumstan- 
ces it will be convenient to decide it now. 

March 26M. The Lord Chancellor [Eldon]. — ^The only differ- 
ence between these three cases is, that Mills is in the character of a 
tenant ; Mellish in the character of a person, now his landlord ; and 
as to Godfrey, the only question is, whether he is charged upon the 
bill to stand in any relation to the property in question. Upon the 
principles of this Court, if a tenant under a lease has, in consequence 
of such a circumstance as occurs here, a judgment in ejectment 
against him and the landlord, ceased to be his tenant, and has at- 
torned as tenant to another, even if the landlord permitted that re- 
covery in ejectmei\t to be obtained by negligence, it is against con- 
science, that the tenant should upon any future trial of the right of 
that person, who stood in the relation of landlord to him, set up 
against that person, in order to defeat his right, the lease, taken 
from him ; and whatever other remedies the landlord may have, 
upon the principle, that has been very ably discussed, and however 
numerous they may be, yet this Court, pursuing that principle to its 
just extent, will not permit the tenant to defeat, or attempt to defeat, 
that right, if pursued by ejectment. If that can be maintained as to 
the tenant, the person, who becomes his landlord, is also bound in 
Equity not to take advantage of an act, which in Equity is consider- 
ed unrighteous. Such a bill as this therefore might be maintained 
by a landlord, who lost his possession in ejectment ; meaning to try 
another, against his former tenant ; to restrain him from 
[* 553] setting up the lease, taken from * the landlord, in order to 
defeat his title ; and no third person would be permitted 
to take advantage of that act ; if the tenant proposed to do it. The 
general equity of this bill therefore cannot be denied. 

The next consideration is, whether the shortness of the term now 
remaining is sufficient to bar the equity. I think, it would be goii^ 
a great deal too far to hold, that it will have that effect : especially, 
as I must now take the bill to be true ; and if an answer is put in, 
admitting the truth of the fact, there is no reason, why the equity 
should not be administered in the course of a week. As to God- 
frey^ there is not a case made sufficient to bring him before the 
Court : the bill containing no averment, that he was in such a sense 
a party to the ejectment, that he even knew of the proceeding. 

The rule of the Court is now settled, certainly contrary to the <dd 
practice, that a demurrer, if good to the relief, will do as to the dis- 
covery; if the discovery is sought for the purpose of the relief (1). 
When I first came into this Court, it was very common to hold, that a 
demurrer was good to the relief, and bad to the discovery. After- 



(1) See the references in the notes, anU^ vol. ii. 461 ; vL 63, 686; viiL 3. 
rale is the same ae to a Plea ; Sution v. Earl of Scarhoroughf anity vol. ix. 71. 
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wards Lord Thurlow, held, t(iat, if the discovery was sought^ in 
order to obtain the relief prayed, a demurrer, that was good to the 
relief, was good as to the discovery also ; and that I take to be the 
modern doctrine. This is a demurrer, going to the whole bill ; as it 
is a bill for discovery, sought for the purpose of obtaining the relief 
thereby prayed. As to Mills and Mellish therefore the demurrer 
must be over-ruled (I) ; and allowed as to Godfrey. 

1. A PARTY who has once accepted a lease and taken upon himself the relation 
of tenant, thereby renders it his duty to stand by and defend the posseaaion of the 
person whom he has acknowled^d as his landlord ; and a court of equity will not 
permit him to betray the duties of that relation : Dungey v. Angovej 2 Yes. Jun. 
310. 

2. That a demurrer, which is good as to the relief sought by bill, is good as to 
the discovery also, see, ante^ note 1 to Renison v. Jhhkyy 2 V. 459. With res- 
pect to the necessity of holding a demurrer to be bad in toiOj or to sustain it alto- 
gether, see note 3 to Tkt Mauor of London v. Lwu, 8 V. 396 ; and as to demur- 
ring ore (enitf, see note 2 to PyU v. Prtoe, 6 V. 779, To what extent a defen- 
dant must plead or answer, to satisfy the terms of the usual order for time '* to 
plead, answer, or demur, not demurring dUme" see the notes to Landsdown v. 
EUkrUm, 8 V. 226 ; and the note to Tomkin v. Lethbridfre, 9 V. 178. For the 
exceptions to the general rule, that a defendant who answers at all must answer 
fully, see note 3 to Jerrard v. SaunderMf 2 V. 187 ; and note 1 to CartwriM v. 
HaieUy, 1 V. 292. 



CANT, Ex parte. [•554] 

[1805, March 27.] 

The necessary costs of an infant trustee, ordered to convey under the statute of 
Queen Anne, allowed. Motion to coomiit the mother ror not permitting the 
infant to convey not a proper mode of taking the opinion of the Court 

Under an Order upon Petition within the Statute (2), for an in- 
fant trustee to convey, a question arose, whether the in&nt was en- 
titled to the costs incurred. The point was brought on by a motion^ 
that the mother of the iniant should be committed, for not permit- 
ting him to convey ; which the Lord Chancellor observed was an 
improper mode of taking the opinion of the Court upon a point of 
practice. 

Mr. HaUf for the infant trustee, insisted upon a distinct under* 
taking of the party, presenting the petition, that all necessary costs 
should be paid. 

The Lord Chancellor [Eldon] said, he did not recQilect any 
Order, that an infant trustee should convey, directing the taxation of 
costs ; but did not see upon principle, if necessary costs are incur- 

(1) See Baker v. MeUishj poHj vol. xi. 68. ^ 

(2) Statute 7 Ann. c. 19. Costs of re-conveyance by Committee of a lunatic 
mortgagee under Stat 4 Geo. II. c. 10, out of the lunatic's estate : Ex parte Rkh- 



rtgagee unc 
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flrrff,lJac.& Walk. 264. 
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red, that would be allowed in the case of an adult, why the in&Dl 
should not have costs. 

The Order was made, that the infant should convey : the other 
party undertaking to gay such costs as shall appear to be reasonably 
incurred ; and it was referred to the Master to tax the costs : the 
Lord Chancellor intimating, that he hoped, the Master would look 
into the bill, with an anxiety not to allow any thing, that was not 
necessary : for instance, a brief to Counsel to consent for an infant ; 
to which no attention could be paid. 

— — ^— • 

Sbb, anU, th« note to Ei parte Sargiion^ 4 V. 147. 
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[1805, March 8, 27.] 

A LEASE for 99 years of a Charity estate, a fann, as a husbandry lease, cannot 
stand, without proof of a consideration, showing, that it is fair and reasonable, 
and for the benefit of the Charity. 

Under the circumstances, long possession permitted, and the Defendant being the 
personal representative, such a lease was set aside without costs and without 
imposing an additional rent, previous to the bill ; but future cases will not be 
80 treated. 

In 1747 the trustees of a charity estate in the parish of Aston, 
near Birmingham, demised to Benjamin Owen, his executors, &c a 
farm, with a dwelling-house and other buildings, &c. with an excep- 
tion of the ^ood and underwood ; to hold for 99 years, at the annual 
rent, during the term, of 322. By a memorandum, indorsed upon 
the lease, the tenant agreed within seven years to lay out 40/. in re- 
building or repairing the buildings. 

The information was filed in 1801, by the trustees at that time, 
against the personal representative of the lessee, who died in 1753 ; 
charging, that the premises were greatly underlet by collusion be- 
tween the former trustees ; that the trustees were guilty of a breach 
of trust under the circumstances ; and stating applications to the De- 
fendant, requesting him to surrender the lease, and offering to grant 
him a new lease upon fair terms ; which was refused ; and praying 
accordingly, that the Defendant may be directed to surrender the 
lease ; offering to grant him a new lease for a reasonable term at a 
fair and proper rent ; and that the Defendant may be decreed to pay 
an additipnal rent for the time past. 

The Defendant by his answer admitted, that the lease was merely 
a husbandry lease ; insisting, that the premises, both buildings and 
land, were in a very bad condition at the date of the lease ; and re- 
quired a considerable expenditure ; and that with reference to those 
circumstances the rent was not too low. The Defendant also went 
into evidence of the money laid out in repairs and draining 
VOL. X. 25* 
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to the amount of about 130/. The relators proved, that the farm 
is worth to be let at the present time at a rent of about 137/. 
a-year. 

The claim of an additional rent "was at the hearing confined to the 
period since the refusal by the Defendant upon request. 

The Attorney-General [Hon. Spencer Perceval] and Mr. Richards, 
for the Information. — ^This Defendant roust be directed to deliver up 
the lease ; according to what your Lordship did in The Attorney- 
General V. Green (1) : a lease for 99 years: much longer therefore 
than the proper duration of a husbandry lease ; as this was : at a 
rent of 32/. ; though proved of a value to be. let at 137/. a-year ; and 
only 40/. to be expended by the lessee. It is also necessary to make 
the Defendant pay the costs ; on account of the number of small 
charities, under which the persons holding refuse payment to the 
trustees ; upon the notion, that the Attorney-General will not file an 
information for so small a rent : the application of the trustees in 
this instance being as reasonable as could under .the circumstances be 
expected. Have trustees for a charity a right to let the lands of the 
charity for so long a term ? If this is allowed, where is it to stop ? 
This mode of leasing is neither agreeable to the necessity of hus- 
bandry, nor the practice of land-owners. Though the term in 7^e 
Attorney-General v. Green was much longer, the principle is the 
same ; and was also acted upon in a case from Wales, upon a build- 
ing lease, a very long term, granted to Penoyer Watkins ; who was 
obliged to give it up : the term being considered a great deal too 
long for the purpose. In The Attorney-General v. Green 
your Lordship was struck with the circumstance, that * the [* 557] 
lessee was bound to lay out the sum of 500/. which made 
an account necessary ; to bring home to him that sum ^nd the inter- 
est ; in respect of which he was a purchaser bona fide. 

Mr.'RomiUy and Mr. HaU, for the Defendant. — There is no 
decision, that applies to the circumstances of this case. In Attor- 
ney-General V. Green (2) the ground was, that the interest given, a 
term of 999 years, was in truth the same as an estate of inheritance ; 
and the effect of the transaction therefore a destruction of that, 
which the trustee was bound to preserve. The ground for impeach- 
ing this lease must be, that it appears upon the face of the transac- 
tion, that it was a breach of trust to grant such a lease ; and, in that 
case certainly the party, having notice, cannot have the benefit of an 
interest, originating in a breach of trust. The difference between 
the rent reserved and the actual value ought not to have any weight. 
Upon a lease of so old a date evidence cannot be obtained of the 
state of the land, buildings, and other circumstances. As fraud and 
breach of trust are not to be presumed, it must be taken, that in 
reserving the rent the parties took into consideration the length of 
the lease. Since this lease was granted, a very extraordinary 

(1) wMe, vol. vL 452; see the note, 45a 
(Q) .4nle,voI. vi. 452. 
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rise of rents, that could not be foreseen, has taken place throughout 
the kingdom ; and in the neighborhood of this fiurm from accidental 
circumstances land has risen to nearly four times the former value. 
The great trade of Birmingham has arisen, since this lease was 
granted- If such a lease were granted at this time, and that town 
should fall into decay, and the value of estates in the neighborhood 

should fall in proportion, it would be impossible for the 
[* 558] lessee to get rid of the lease. Then the * same reciprocity 

must prevail upon^a contract with such trustees, as be- 
tween individuals. If trustees cannot grant a lease for 99 years of 
a farm, what is the line : 60 years, 50, 40, 22 ? The act 6f the 
trustees in The Attomey^General v. trreen (1) was quite inconsistent 
with the trust, and an annihilation of the subject of it. Unless that 
decree had been made, for 970 years there would not have been any 
trust estate : but these trustees will have this estate in forty years. 
As to the costs, this demand, that the Defendant should give up the 
lease, and accept the offer of another lease, at the best improved 
rent, such as would be granted to any other man, was not so clear, 
that he ought immediately to have complied with it. 

The Attorney-General, in reply. — ^This is a clear breach of trust. 
Nothing could produce consequences more mischievous, than to 
hold, that trustees have the power of granting such a lease : not for 
building ; but a mere husbandry lease. The value of property has 
been rapidly rising long before the period, at which this lease was 
granted. There can be no difficulty in ascertaining the circumstan- 
ces at that time. The answer states a great deal ; representing, that 
the. land had been allowed to go to decay ; and required good hus- 
bandry ; and this period is not out of the reach of living witnesses. 
As to the argument of reciprocity, and the instance put of an alter- 
ation in the value from accidental circumstances, it does not follow, 
that, as a person, guilty of a breach of trust, would be obliged to ac- 
count, therefore, his plan failing, he has a right to be protected from 
the mischief, drawn upon him by his fraudulent contract. It is not 

necessary to fix the boundary. It is enough to say, it must fall 
[* 559] far * short of the case before the Court. Perhaps the line 

may be drawn by analogy to ecclesiastical leases : but your 
Lordship will not draw the line at the period of 100 years ; and say, this 
is within it : nor will you be inclined to draw any line ; but will say, in 
the particular case the conduct is so improper, that under the circum- 
stances no advantage shall be derived from it. What difference is 
there in the market price between the inheritance, charged with the 
rent, and a lease for 99 years, so charged ? There is only an imagi- 
nary difference, on account of the freehold interest. It is impossible 
to consider such a lease a due application of the charity estate. 

The Lord Chancellor [Eldon]. — ^I am surprised to hear, there 
is no decision, declaring, that a lease for 99 years of a charity es- 
tate under such circumstances is a breach of trust ; as I am certain, 

(1) .^<e, vol. vi. 452. 
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that for the last 25 years no doubt has been entertained upon it. 
The trustees of this charity, being entitled to a farm, consiAing of a 
considerable quantity of land, five or six closes, and two meadows, 
with convenient buildings for the purpose of the enjoyment of the 
estate, as a farm, what was the previous rent not appearing, dealing 
as trustees of a charity, who are bound at least to as provident man- 
agement as a provident owner, make this demise for 99 years at a 
rent of 32/. a year. It appears by the indorsement, that there 
were buildings upon the premises ; and from the nature of that 
indorsement their state was such as to be sufficient for the pur- 
pose of occupying the farm for seven years to come, without 
any expenditure; and therefore the engagement of the ten- 
ant was only to lay out 40/. in those seven years ; which he might 
dole out as he pleased. It is admitted, therefore, that the state of 
the buildings was such, that all the consideration, which 
as a gross * sum, it was necessary for him to add to the [* 560] 
rent, was that sum. It is said, it is quite competent to 
trustees to make a lease of this kind for 99 years ; and it is truly 
said, a lease for 99 years, at a rent of 32/., with an expenditure of 
40/., may be a reasonable transaction : but it will be reasonable in 
very few instances ; and the Court, looking at a transaction, that 
aims at the alienation of a charity estate for 99 years, will put it 
upon those, who were dealing for and with the charity estate, to 
show, that it is reasonable ; for ordinarily it is not a reasonable 
transaction. There is no instance of a power in a marriage settle- 
ment to lease for 99 years, except with reference to very particular 
circumstances. The ordinary husbandry lease is for 21 years. 
Building leases are sometimes made under a settlement for 60 or 90 
years ; but not for the same rent during the whole time. There is 
no rent for the two or three first years, until the buildings are cov- 
ered ; and then they are at a rent, generally not increasing to the 
end of the lease, but increasing. Upon a devise to A. in fee in 
trust for his infant son, to be conveyed to him at the age of 21, and 
without imposing terms upon the trustee as to the rent, the length, 
or terms, of the lease, this Court would say, the trustee was to do 
what was reasonable ; and it would be monstrous to hold, that he 
could alienate the land for 99 years at a stationary rent. The Court 
would put it both upon the trustee, and the lessee, taking under 
him, to show, that the act was reasonable ; and done in the fair 
management of the estate. There is no case, in which calculators 
ever give the same evidence : but I do not recollect an instance of 
difierence, that would displace the observation of the Attorney Gen- 
eral, that they make very little distinction between an interest for 
99 years and the inheritance ; both paying the same rent. Sup- 
pose, they were asked, after this lease had been granted, 
what they •could get for the inheritance. The case of [*56l] 
The Attorney General v. Green (1) was open to almost 

(1) Ante, voL vi. 458. 
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all the considerations as to reciprocity, that have been stated in 
this argtiment. The true point is this ; and I will not state it any 
other way ; for my predecessors thought it too dangerous ; and I 
think it right to follow them in that : I will not lay down any pre- 
cise rule : but I am clearly and decidedly of opinion, that an alien- 
ation for 99 years of a charity estate, if a mere husbandry lease, 
and without consideration, to be shown by those, who make, and 
take, the lease, to point out, that it is a proper bargain, with reference 
to a husbandlike manner of acting, is a lease, which this Court will 
not permit to stand. 

' As to the costs, that is to be governed by the conduct intended 
on both sides : and must be considered upon the offer of the Attor- 
ney-General, which becomes him, to give a reasonable lease ; having 
regard to the expenditure of the lessee, and the advantage, derived 
by him ; and recollecting, how long the trustees permitted this ; and, 
that this Defendant is the personal representative ; and considering 
what ought to be done with reference to any ulterior rent. As to 
the costs therefore let the cause stand over to the first day of the 
Term ; and treat in the mean time. Upon the other point I have 
no doubt whatsoever, that such a lease of a charity estate shall not 
.be permitted ; unless it is showh to be fair and reasonable, and for 
the benefit of the charity. 

March 21th. The Lord Chancellor [Eldon]. — ^I continue of 
the opinion that the lease ought to be delivered up. 
[*562] Then the only consideration is, * whether the Defend- 
ant ought to be charged with any rent beyond the 322. 
a-year ; and I think not, for any period prior to the filing of the bill. 
As to the costs, if he gives up the lease without any trouble, I 
will not make him pay the costs. But this case is not to be consid- 
ered as an authority, with reference to persons, taking such leases 
of charity estates ; and in future they will not get off so easily. 

The Defendant undertaking to give up the lease immediately, 
the Decree was made accordingly, without costs ; and it was agreed 
that he should continue in possession to the end of the year ; paying 
a rent. 

See, ofi^e, the note to The Mwmof Gmeral v. Gneen, 6 V. 453; and note 15 
to The ALiomey General v. Bovpyer^ 3 V. 714. 
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JENOUR V. JENOUR. 

[At thk Rolls, 1803, Dec. 23. Before the Lord Chancellor, upon 
Appeal, 1805, March 11, 28 ; May 2.] 

Construction of a Will, coofining a clause of survivorship, not leaving issue, to 
the death of the tenant for life. 

Where a question arises upon the interest in a trust fund, separated from the gen- 
eral residue, the costs must come out of the particular fund ; and having been 
given by the Decree, as specifically prayed by the Bill, out of the general per- 
sonal estate, the Decree, though affirmed in other respects, was collected in 
that particular ; being considered as relief prayed ; and therefore not within the 
rule a^nst appealing for costs only. 

Tenancy in common under the words " equally divided " (a\ [p. 509.1 

No revivor for costs alone ; imless to be paid out of the estate, [p. 572.] 

Matthew Jenour by his Will, dated the 2d of August, 1783, 
made the following disposition : 

'< First, I leave in trust to my sister Margaret Jenour, my brother 
Thomas Jenour, and my nephew Joshua Jenour, 600/. per annum, 
of my Bank Long Annuities ; of which my sister Margaret Jenour 
shall have 400/. per annum during her life : and my brother shall 
have 200/. per annum during hisiife. 2dly, upon the 
* decease of either of my trustees another shall be chosen [* 563] 
by my two surviving trustees and three nieces or the 
majority of them : and my two surviving trustees shall transfer the 
said annuities into the names of themselves and the trustees, so to 
be chosen ; and upon the death of every trustee the like choice of 
another, and transfer of the annuities shall be made during the 
teim of the said annuities. Upon the decease of my sister 200/. per 
annum of the annuities, left to her during her life, shall be equally 
divided between my two nephews Joshua and Matthew Jenour, and 
three nieces, Charlotte Jenourj Sidney Finch, and Jane Jenour, and 
the survivors of them ; and the other 200/. per annum shall be my 
brother's during his life, if he shall survive my sister : and after his 
decease shall be equally divided between my two nephews Joshua 
and Matthew Jenour, and go to the survivor of them in case his 
brother shall leave no lawful issue ; if he shall, such issue shall be in 
place of their father with regard to the said annuities. Upon the 
decease of my brother the 200/. per annum of the annuities left 
to him during his life shall be equally divided between my two 
nephews and three niece^ before named and the survivors of them ; 
and my nieces and the husbands of such as shall be married shall 
assign to my nephew Joshua Jenour all right and claim to any part 
of the share of the Daily Advertiser left to them by the Will of their 

(a) The words ** equally to be divided in equal shares," create a tenancy in 
common ; Draylon v. Drayton^ 1 Desaus. «£29. 

So the woriM ^ share and share alike ; " Bunek v. Hwrst^ 3 Desaus. 388. See 
farther as to tenancy in common ; Bolger v. MackeU, anU^ 5 V. 509, and note (ft) ; 
3 Williams, Executors, (2d Am. ed.) 1046, 1047 ; Perkins v. Boynton, 1 Bro. C. C. 
118 ; WtHcott V. Cmfy, 5 John. N. 334. 
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father ; and my trustees shall not pay to them their share of this 
legacy till such assignment shall be made. No part of the above- 
mentioned 400/. per annum Bank Long Annuities left to my two 
nephews and three nieces before named after the decease of my 
sister and brother shall be subject to the control or disposal or liable . 

to the debt or debts of any husband, that either of my 
[* 564] nieces shall have : but * the share of each niece shall be 

paid to such niece only ; and her receipt alone shall be a 
legal discharge to my trustees for the same. This legacy to my 
nieces I give upon this express condition, that neither of them under 
any pretence whatever shall consent to alienate or part with the 
whole, or any part of her share of the said 400/. per annum ; and if 
at any time it shall come to the knowledge of my trustees, that 
either of my nieces have broken this condition, upon the punctual 
ol)servance of which alone they shall have a legal claim to any 
share of this legacy, from such time my trustees shall divide the for* 
feited share of such niece equally between her surviving sisters and 
brothers during the life of such niece : but, if she shall leave kwful 
issue at her death, such issue from that time shall have their mother's 
share of the said 400/. per annum in the same manner, as they would 
have had it, had not their mother forfeited the same during her life ; 
for the lawful issue of my nephews or nieces shall be in place of 
their fother or mother after their decease : and have their fiither or 
mother's share of the said annuities : Thirdly, my lease of the ofltee 
or place of one of the 15 Coal Meters of London, I leave in trust to 
my nephew Joshua Jenour, whom I would have to take upon himself 
the said office ; and from the income of the same shall pay to each 
of his two unmarried sisters, Charlotte and Jane Jenour, whilst they 
remain unmarried, 30/. per annum, during the life of my sister Mar- 
garet Jenour, and 16/. per annum during the life of my brother; 
also from the income of the same shall lay out 350/. per annum in 
the purchase of Bank Long Annuities, together with the produce of 
such annuities, until 92/. per annum Bank Long Annuities shall 

have been purchased; which Annuities shall be put in 
[* 565] the * names of my three trustees ; and shall be reserved 

to pay to each of my said two nieces the 30/. per annum, 
during the life of my sister, and 16/. per annum during the life of my 
brother, if my sister and brother shall survive the expiration of my 
coal-meter's lease : the surplus, and remainder of the income of my 
coal-meter's place, after making the aforesaid provisions, I give to my 
nephew Joshua Jenour : after the decease of my sister and brother, 
the 92/. per annum Bank Long Annuities, directed to be purchased, 
shall be annexed to the 200/. per annum, given to my two nephews 
in the second article of my Will, and go to them in the same 
manner." 

After giving some other legacies, the testator appointed his brother 
Thomas, and his nephew Joshua Jenour, his executors ; and ap- 
poinfed the latter his residuary legatee. The testator also made the 
following disposition, by two codicils * 
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'<£120 per annum Bank Annuities 1778 for thirty years I leave 
to my brother and sister Margaret Jenour and the survivor of them 
during life ; and, if neither of them shall live to the expiration of 
the said annuities, after their decease these annuities shall be equally 
divided between my two nephews, Joshua and Mathew Jenour; 
and go to the survivor of them, if his brother shall leave no lawful 
issue, 13th August, 1784." 

Second codicil. — " I leave to the trustees, mentioned in my Will, 
302. per annum of my Bank Long Annuities, to apply towards the 
education and support of Mary Ann Williams, daughter of my late 
niece, until she sluill attain the age of thirty years, when 
the said annuities shall be transferred to her, *" and be at [* 566] 
her own disposal, but, if she shall not live to that period, 
these annuities shall be equally divided between my two nephews, 
Joshua and Mathew Jenour, and go to the survivor, if his brother 
shall not leave lawful issue." 

The testator died in 1785. The 92/. Long Annuities were pur- 
chased according to the directions of the Will ; and invested in the 
name of trustees. Margaret Jenour died ; leaving. Thomas Jenour 
surviving ; and he died in February 1803. The bill was filed by 
Mathew Jenour, the testator's nephew ; praying a declaration, that 
the Plaintiff is become entitled to an equal moiety of the principal 
of the 92L Bank Long Annuities, absolutely ; and a transfer accord- 
ingly ; and that the Defendant Joshua Jenour may be decreed to 
pajr the Plaintiff his costs of this suit out of the clear residue of the 
testator's personal estate in his hands, as executor. 

The Defendant, Joshua Jenour, by his answer submitted, that 
upon the death of Thomas Jenour the Plaintiff did not become en- 
titled to an absolute interest in the moiety of the 92/. per annum 
Bank Long Annuities ; but became entitled to an interest for his 
life only. 

1803. Dec. 23d. The Master of the Rolls (1) [Sir William 
Gkant]. — ^I am always indisposed to the construction of indefinite 
survivorship. In many of the cases the argument might have been 
used, that you are inserting words. Here much time might elapse, 
before any part of these annuities would come to the survivor. He 
provides for the case of survivorship. If the period of survivorship is 
fixed, the leaving issue must mean leaving issue then, at 
the time of the death of the tenant for life. • His expres- [* 567] 
sions first are adapted to the case of death before the ten- 
ant for life ; for the children are to stand in the place of the father : 
that is, to take the same quantity of interest as the father would 
ha.ve taken, if he had been then living : that is, the father shall take 
absolutely, if living at the death of the tenant for life : if then dead, 
leaving issue, then the issue is to be entitled in the place of their 
father, i. e. shall take absolutely ; and the living nephew also shall 
take absolutely. That is an equal gift : but the other construction 

(1) The Judgment at the Rolls ex nlationt. 
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would not be so. There is always considerable difficulty in fixing 
the precise period of survivorship, when the testator has not in so 
many words expressed it. It is always attended with a d^ee of 
uncertainty : but this is the best construction I can put upon it. 

The decree directed, that the Defendants should transfer one 
moiety of the 92/. per annum, Bank Long Annuities, to the Plain- 
tiff, and pay to him a moiety of the dividends, accrued in respect 
thereof, since the death of Thomas Jenour; and that the other 
moiety should be transferred and paid in the same manner to the 
Defendant Joshua Jenour ; and the costs of all parties were direct- 
ed to be paid out of the general personal estate of the testator. 

From this decree the Defendant Joshua Jenour appealed to the 
I^ord Chancellor ; insisting, that the petitioner and the Plaintiff* 
ought to have been declared entitled to the 92/. per annum Long 
Annuiiies during their respective lives only, with benefit of survivor- 
ship to them and their issue, according to the Will ; also, that the 
costs of the suit ought to have been directed to be paid out of the 
said 92/. per annum, and not out of the general personal estate of 

the testator. 
[•568] The Attorney General, [Hon. Spencer Perceval], Mr. 
Piggot, and Mr. Hart, for the Defendant, in support of the 
appeal, contended for the construction, extending the benefit of sur- 
vivorship between the nephews to the death of one at any time, 
leaving no lawful issue ; not confining that event to the death of the 
brother, entitled for his life ; two circumstances constituting the 
previous condition : survivorship, and the non-existence of children 
of the deceased nephew : this construction being the ordinary 
meaning of the words, as they stand : that, adopted by the decree, 
requiring words to be supplied. 

Mr. Alexander, Mr. Romiuy, and Mr. JR. Smith, for the Plaintiff, 
in support of the decree, insisted, that, to avoid tying up the prop- 
erty, the inclination of the Court is to limit the survivorship: 
observing, that the bequest in favor of the issue is confined to the issue 
of the nephew dying first ; not extending to the issue of the survivor ; 
and the construction of the clause, expressly putting the former chil- 
dren in the place of their father, must be limited to the event of the 
father's death in the life of the tenant for life, the period*pointed to in 
all the other dispositions. 

March 28rA. The Lord Chancellor [Eldon]. — ^The effect of 
this decree is, that the Plaintiff is absolutely entitled to a moiety of 
the 92/. Bank Long Annuities ; though the ordering part is not 
prefaced by a declaration of the tights, according to the prayer of 
the bill ; which would have been more regular. Two questions 
arise upon the appeal: 1st, Whether upon the true construction of 
the Will the Plaintiff became so entitled : 2dly, Whether the point 
as to the costs of this suit is well decided by the direction, that 
the executor shall pay the costs out of the personal estate of 
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the testator. As this suit is framed, the point is selected with ref- 
erence to the fund of 92/. per annum Long Annuities ; the decis- 
ion upon which may go to intimate an opinion, not to decide 
as to the title to the 2002. per annum Long Annuities ; to which 
by the Will the other fund is annexed. In the discussion as 
to that fund many questions are involved, as to the construction 
in events that might have happened ; and this Will is doubtful in 
such a degree, that I have in the course of the argument changed 
my opinion several times. It is clear the testator had not the least 
conception of the legal effect of the words he used ; and the con- 
struction to be made upon this Will probably will in a great degree 
defeat his actual intention as to the disposition of his property. 

If the first part of the disposition, giving 200/. Annuities, of the 
400/. Annuities, which the testator's sister was to have for her life, 
. to his nephews and nieces and the survivors of them, had stopped 
there, the necessary construction would be a distribution among 
those, who upon the decease of his sister were living ; and the legal 
interpretation would not create a benefit of survivorship among 
them : but under the words " equally divided," they would take the 
absolute interest, as tenants in common ; and then it would be too 
great a strain to hold, that something more was intended by the ad- 
ditional words << go to " in the disposition, immediately following, of 
the other 200/. Annuities. As to that, if one of the nephews died 
in the life of the testator's brother, leaving issue, according to the 
express phrase that issue would be in the place of their father ; and 
take a moiety of that fund of 200/. Long Annuities. It is also clear, 
that, if that issue died in the life of the testator's brother, so that at 
his death there was no person living, representing that deceased 
nephew, yet the survivor of the two nephews would not have taken 
that moiety, but it would have vested in the issue. But, if 
both nephews had died, and left issue, *the effect is, that [* 570] 
the issue of the nephew, who died first, would have stood in 
the place of th< father ; but not the issue of the nephew, who died 
last ; though that issue would have taken his moiety as his personal 
representative. The testator has therefore applied a direction, having 
all these singular effects as to the 200/. Annuities. Upon the next 
clause, as to the 200/. Annuities, left to the testator's brother for 
life, if it stopped at the direction for an equal division between the 
nephews and nieces, and the survivors, that would have been abso- 
lute to such nephews and nieces, as were living at the death of the 
brother. But a clause follows, as to the nieces ; supposing them in 
certain events to forfeit their right to the enjoyment for life of their 
shares ; and giving the forfeited shares during the respective lives 
among those, who had not forfeited ; but stating, that the issue after 
the death of the mother shall have her share of the 400/. per annum, 
in the same manner as they would have had it, had not their mother 
forfeited the same during her life ; for the issue of his nephews and 
nieces shall be in place of their father or mother after their decease ; 
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and have their father or mother's share of the said annuities ; not 
stating, what shall become of it, if they do not leave issue. If this 
is to be construed with reference to the 400/. only, upon tlie neces- 
sary effect of the words in the conclusion of that clause it is impos- 
sible to contend, that either the fathers or the mothers have an ab- 
solute interest in the shares of that fund, if they leave issue ; for the 
issue would stand in the place of the parents respectively ; and there 
are not words enough to justify the construction, that they would 
have the absolute interest, subject only to be devested in the event 
of death, leaving issue. As to the proportion of that fund the con- 
struction must be, that those nephews and nieces, who should be 
alive at the death of the testator's brother, should take ; but 
[* 571] not absolutely, if there should be children : the * children 
taking their shares ; and also, if some of the nephews and 
nieces died in the life of the brother, but leaving children, they would 
have had a right to stand in the place of the fiither or mother, though 
not surviving the brother. There is a question upon the whole, wheth- 
er even as to the 400/. that bounty, which the testator intended for his 
nephews and nieces, was meant to be given to the survivor, if they 
afterwards died without that issue, to whom he intended bounty. 
It is not necessary to give an opinion upon that : But the ulterior 
question is, whether the testator shall be understood to say, not only 
as to the 400/., but also as to the 200/., that, if either died, leaving 
issue, the issue should take.; but, if either died without issue, that 
one, who had issue, should take. Upon the whole, the construction 
must be, that one nephew shall take the whole, if one only be living ; 
except the one deceased has left issue : in that case the one sur- 
viving shall take half ; and the child or children of the deceased 
the other half. Thinking this as doubtful a case as I ever had to 
decide, I am not authorised to put a different construction upon the 
bequest of the 200/. Annuities, as that stands in its proper place, 
by applying to it the declaration, that is found at the end of the 
clause as to the 400/. Annuities. Whatever, therefore, might have 
been the claim of the issue, this Plaintiff, having survived the testa- 
tor's brother and sister, is entitled to one moiety of the 92/. per an- 
num ; and there are not words enough to maintain the other con- 
struction. 

As to the costs, there is a distinction between this and the ordi- 
nary case of costs out of the estate ; for, though it is true, that rule 
prevails, where a question arises between the individual and the per- 
son taking the bulk of the estate, how far the bulk of the 
[* 572] estate is * to answer for a legacy, a sum of money, or a 
portion, yet, if there is no question between the latter and 
persons, claiming against him the bulk of the estate ; but, after he 
has paid out of the bulk, and done all, that is incumbent upon him, 
a question arises as to the interest in that property, clearly severed 
from the bulk, ttie expense of questions, touching that fund, ought 
to be thrown upon the fund itself. I doubt also,, whether this can 
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be said in a strict sense to be an appeal for costs only (1). This is 
the first case, in which the question, how the costs are to be paid, 
has appeared upon the record. You cannot revive for costs 
alone (2) ; but if costs are to be paid out of an estate, you may re- 
vive for them (3). 

Mr. Romilly stated, that he conceived the rule to be, that where 
the costs are in the discretion of the Court, there can be no appeal 
upon the subject of costs. In Wirdman v. Kent (4), according to a 
MS. note. Lord Tburlow made a variation in the decree, as to a 
compensation ; and yet refused any variation as to the costs : the 
variation being such as would have been made, when the cause 
came on for farther directions, if desired. In Williams v. Bey- 
non (5), upon a rehearing the Gravamina were, that the Defendant 
ought to hav« been charged with the interest and costs. The 
opinion of the Court was, that the costs ought to have been given 
originally, but not the interest ; and the decree was affirmed ; on the 
ground, that there could not be a rehearing for costs only ; 
which was the only * subject, upon which the decree [^573] 
could be impeached : though the claim of interest was not 
considered frivolous. There is a note in the printed Report, point- 
ing at the distinction, taken by your Lordship, where the costs are 
ordered to be paid by the party, and were out of the estate. 

The Lord Chancellor [Elbon]. — Suppose, a third person was 
executor, and brought before the Court. Here the executor hap- 
pens to be before the Court by the mere accident, that the trustee 
happens to be executor : for, as executor, he had done with the 
fund ; having placed it in the hands of the trustees for the persons, 
entitled under the trust. It has been 17 years out of his hands, as 
executor. Then this is, not costs within the common rule, but re- 
lief. I will give the declaration myself; that it may not be misun- 
derstood. 

May 2d. The following Declaration was afterwards given out by 
the Lord Chancellor : 

<< Inasmuch as the fund, the right to which was in question in this 
cause, had been separated from the residue of the personal estate of 
the testator, and placed in the hands of the trustees thereof by the 
executor, before the bill filed, and as the payment of the costs of this 
suit out of the residue, is in this cause specifically prayed by the bill 
as relief, and the executor, as such, is made a party to the suit in 
respect of that relief, so prayed ; the order for the payment of the 

(1), Taylor v. Popkamjpost, vol. xv. 72; Ex parte Bairua, 1 Glyn. & Jam. 259, 
Beames on Costa, 191. 

(2) .^nfe, Morgan v. Scudamort^ vol. ii. 313; iii. 195; ace the note, ii. 317. 

(3) So, where the coatB have been taxed before the abatement; see 2 Mer. 116. 

(4) 2 Bro. C. C. 140, stated from Mr. Romilly's note. 

(5) In the Court of Exchequer, cited from a note of Lord Colchester ; Beames on 
Costs, 360; see also 189, 191. 

VOL. X. 26 
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ccNits in the decree complained of is in this particuhr case to be con- 
sidered as relief granted by the Court ; and in this case the residue 

of the personal estate ought not to have been charged 
[* 574] * with the payment of the costs of this suit ; but the same 

ought to be paid out of the trust-fund, the right to which 
was in question in this cause ; and, therefore refer it to the Master 
to tax the costs of this suit ; and let so much of the fund in Court as 
will be sufficient to raise what shall be taxed for the costs be sold ; 
and let the same be paid to the several Solicitors ; and with tliis 
variation affirm the Decree." 

1. That, in eonstroiiig a clause of survivonhip in a will, when the testator has 
not expressly declared a different intent, the survivorship is to be referred to the 
period of division, see, otiie, note 3 to HUl v. Otapman, 1 V. 405. 

2. As to the construction which is put on words of survivorship, when such 
words are added to a tenancy in common created by will ; and what testamentBrr 
words do create a tenancy in common ; see notes 3, 4, to Perrv v. Woodi, 3 V. 20f. 

3. With respect to the distinction as to the costs of administering a will, 
whether the suit was necessary in reference to general legatees, or to the lega- 
tees of a specific fund, see note 2 to ffSaon v. BrownsmUhj 9 V. 180; and, as to 
the cases in which revivor for easU only is admissible, see the note to Mnjptn v. 
Seudamore, 2 V. 3ia 

4. It should be observed, that, by the bill now pending in Parliament, ^ for the 
improvement of the administration of justice in the Court of Chancery," it is pro- 
posed that, in cases where doubts arise with respect to a claim under the win of 
any deceased perKm, to any interest in the testator's personal estate, the penon 
maJung such claim, or the person acting in the execution of the trusts of the will, 
shall be at liberty to present a j9eft<ion to the Court, which shall thereupon proceed 
to hear such petition m a summary way, and determine the true construction and 
effect of the will so far as relates to such claim, and make such order respecting 
the same and the costs of the application as shall be just, and that such order shul 
be of the same force as if it had been made in a couie. 
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CARR V. TAYLOR. 
[R0LLS.--I8O5, Feb. 14 ; March 29.] 

Settlement by husband in consideration of the portion or fortune, which he 
would have or receive upon his marriage, limited to the portion received upon 
the marriage ; not extending to make him a purchaser of future accessions ; 
unless that intention is clear (a). The wife, therefore entitled to an additional 
provision out of a subsequent mterest, arising to her, as next of kin ; which 
equity was administered upon her Bill a^inst the assignees under the bank- 
ruptcy of her husband (b\ and the admimstrator cannot set off a debt from the 
husband to the Intestate's estate. 

As to the right of the husband to sue in his own name for the legal choie in actum 
of his wife, Qu. (c), [p. 579.] 

The bill was filed by Maria Carr, claiming, as sister, and one of 
the next of kin, of William Taylor, a share of the residue of his 
personal estate, under the Statute of Distributions. He died on the 
i6th of April, 1802. In December 1802 a Commission of Bank- 
ruptcy issued against George Carr, the Plaintiff's husband. By the 
settlement, previous to their marriage, dated the 11th of November, 
1791, expressed to be in consideration of the portion or fortune, 

(a) Clancy, Rights of Women, (Am. ed.) 102. 

(b) The result of the cojses seems to be, Uiat whenever the interests of a married 
woman are brought before the Court, in opposition to the claims of her husband, 
they will be attended to, whoever the person applying to the Court may be. 
Clancy, Rights of Women, (Am. ed.) 474; 2 Story, Eq. Jur. s^ 1414; Van Diaxn 
V. Fan Duzen, 6 Paige, 366 ; Dams v. JVeirfeti, 4 Metcalf, 543, 544. As to the 
Equity of the wife to a settlement, out of her own property, see, 2 Story, Eq. Jur. 
$ l4XUy d. 9tq. ; BaU v. Jlfon^gomery, anU, 2 V. 191, and note ((/); Blount v. Btai- 
landy ante, 5 V. 517, note (c) and cases cited ; MUford v. Mtfordj ante, 9 V. 87, 
note (rf) ; Lumb v. Milnts^ arUt^ 5 V. 517, and note (61 

In Dams V. NtwUm, 6 Metcalf, 537, it was held, ttiat while the assignee of an 
insolvent debtor is proceeding to reduce the cboses in action of the wife of the 
debtor to possession, or after the assignee has obtained payment thereof, and 
before distribution is made of the debtoi^ estate, the wife may apply to the Court, 
by bill or petition, for a suitable provision to be made for her out of the proceeds 
of such choses in action, and the Court will make such provision according to the 
circumstances of the case. See Kenntu v. UdaJlt 5 John. Ch. 464 ; Hamland v. 
Bloom, 6 John. Ch. 178; Sampr v. Baldwin, 29 Pick. 378. 

(c) In Massachusetts a husband may sue in hi^ own right, for a legacy accru- 
ing to the wife during coverture, either before or after her death. Goddard v. John- 
son, 14 Pick. 352 ; Hapfrood v. Houghton, 22 Pick. 480. 

The interest of a husband in his wife's distributive share in an intestate estate 
is subject to be attached in the hands of the administrator, by the trustee process 
in Massachusetts, at the suit of the husband's creditors ; Whtdtr v. Bowtn, 20 
Pick. 563. So of a legacy accruing to the wife during coverture ; Holhrook v. 
Waters, 19 Pick. 354. But such attachment will not devest the wife's right of 
survivorship, in the event of the death of the husband before judgment; Stronff v. 
Smiih, 1 Metcalf, 476. See the remarks of the Court in Davis v. Ntwton, 6 Pick. 
544, 545, respecting the apparent incongruity between the claim of the Equitable 
interest of the wife, where her choses in action are claimed by a creditor, or an 
assignee for the benefit of creditors, and the doctrine roaintamed in Wheder v. 
Bowen, and Holbrook v. Waters, vbi supra, that the legacy or distributive share of 
the wife may be attached 'by the trustee process to secure a debt of the husband. 
See also GassttX v. Grouty 4 Metcalf, 486; Bloufd v. Bestland, ante, 5 V. 515, 
note (a). 
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which George Carr would have or receive upon his marriage with 
Maria Taylor, and for making some provision for the said Maria 
Taylor and the issue of the marriage, George Carr covenanted with 
William Taylor and John Fish, that he George Carr, his heirs, ex- 
ecutors, &c. would pay to them, or the survivor, &c. the sum of 
1500Z., to be invested in real or Government securities ; and that 
they should stand possessed thereof, upon trust to pay the 
[* 575] interest and dividends to George Carr, and his * assigns, 
or permit him and them to receive the same for his life ; 
and after his decease upon trust for Maria Taylor for her life, in the 
same manner ; and after the decease of the survivor of them upon 
trust to pay and transfer the capital among the children, subject to 
the appointment of George Carr, by Deed or Will ; and in default 
of children, to Maria Taylor, her executors, &c. 

The trustees not having called upon Geoi^e Carr to pay the 
1500Z., it was proved as a debt under the Commission ; and a divi- 
dend, to the amount of 1121. lOs. was received by the surviving trus- 
tee. The bill prayed that the share of the Plaintiff in the residue of 
William Taylor's personal estate may be secured for the benefit of 
the Plain tiff during her life, and her children after her death. 

The widow and administratrix of William Taylor by her answer 
stated, that part of the personal estate of the intestate consisted of 
the sum of 4002., due to him from George Carr, and secured by the 
joint and several promissory note of him and his father, dated the 
6th of May, 1797, and payable on demand ; and claimed a lien in 
respect of that note upon the share the Plaintiff, or her husband in 
her right, may be entitled to. The assignees under the Commission 
claimed the share of the intestate's estate, to which the bankrupt 
became entitled in right of his wife, on the ground of the settlement, 
and the proof made, and the dividend received in respect of it, under 
the Commission. 

Mr. Thomson and Mr. Bolland^ for the Plaintiff. — ^There are two 
questions : first, whether this share of the intestate's per- 
[* 576] sonal estate is the property of * the Plaintiff, or of the as- 
signees under the bankruptcy : 2dly, Whether it is subject 
to the debt, due from the bankrupt to the intestate. Both these 
questions are settled in Lady Elibank v. MonioUeu (1), in favor of 
the wife : the only doubt the. Lord Chancellor had being, whether 
she could institute the suit : but he came finally to the opinion, that 
she could. In that case, as in this, there was a settlement by the 
husband previous to the marriage : which did not prevail against the 
claim of the wife. The settlement in this instance, as in that, is in 
consideration of the fortune of the wife, generally ; not pointing to 
any future accession. The husband therefore did not become en- 
titled to all her future interest. It is now settled, that the wife is 
at least entitled to a provision out of property under such circum- 
stances. 

(1) Antt, vol. V. 737. 
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Mr. Martin, for the Defendant, the Administratrix. — ^The only 
equity, under which this relief is sought, is, that the Plaintiff's hus- 
band has become a bankrupt. The distributive share of this intes- 
tate's estate might be obtained without the assistance of this Court. 
The debtor could not have filed a bill, suggesting the equity of the 
wife. In OsweU v. Probert (1) the fund was actually in Court : 
therefore it was necessary that the Court should act ; and, the fund 
being in Court, it was considered the same as, where the husband 
comes here. With that exception the cases only go this length ; 
that, where persons, claiming under the husband come here, seeking 
the assistance of this Court, to obtain the property of the wife, they 
shall not have it without 'making a provision for her. In Lumb 
v. Milnes (2) the assignees, representing the husband, wei^ the 
actors. 

♦Upon the question of set-off, if the wife is not enti- [*577]' 
tied to file this bill, the assignees are in no better situation 
than the husband ; and as against him the personal representative 
might have said, his debt constituted part of the estate ; and, as be- 
tween them she was not bound to pay the whole, claiming the debt 
against him; but was. entitled to set off the debt. In Lady EH- 
bank v. Montolieu there was no bankruptcy : nothing to devest the 
legal rights. 

Mr. Romitty and Mr. fVetherell, for the Assignees. — ^It is true, that 
formerly a married woman was not at liberty to file such a bill : for 
the principle was, that the Court would not give assistance to those 
who sought to obtain her property, without making a provision for 
her. If Lady Elibank v. Montolieu (3), and Mecdis v. Meali8 (4), 
in which case this Court restrained the husband from proceeding in 
the Ecclesiastical Court to recover a legacy in right of his wife, are 
to be considered as having established the right, certainly the doc- 
trine is modern. 

Upon the other question, though there is a settlement upon the 
wife, if that is not intended to be a satisfaction for every thing, so 
that her husband is to be a purchaser of all, that may come to her, 
she is entitled to a settlement out of any future accession of proper- 
ty. But the construction of this settlement, not stating any par- 
ticular portion, or fortune, must be, that it is in consideration of the 
marriage, and the rights the husband will acquire : the marital right 
to all her property. There is nothing to restrain the prospective, as 
well as retrospective, application of the words. 

* Mr. Thom3on,in reply. — Whatever doubt may former- [*578] 
ly have prevailed, the case of Lady Elibank v. Montolieu has 
now settled, that a married woman may assert this equity either as 
Plaintiffor Defendant. Every argument, that is now urged, was pressed 
in that case ; which cannot be distinguished. The distinction, whether 

(1) ^nU, vol. ii. 680; see Burdon v. Dean, 607, and the note, 609. 
{'Z) JMe, vol. v. 517. 

(3) .^n/«, vol. V. 737. 

(4) Jinte. vol. v. 516, ti. 
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the property is in Court, or in the bands of the administratory was con- 
sidered as of no importance. That case is equally decisive upon the 
other point, that the debt of the husband cannot be set off. If an 
action were brought for this interest of the wife, she must be 
a party to that action : but she could not be a party to the 
action for the personal debt of the husband. The ground of 
action is different; and does not admit a set-off. In Buller (1) it 
is laid down, that a debt, due to a man in right of his wife, cannot 
be set off in an action against him upon his own bond. 

The Master or the Rolls [Sir William Gramt]. — Suppose, the 
husband sues in right of his wife upon a bond, given to her, when 
sole ; might not a debt due by the husband be set off against that ? 

Reply. — ^There could not be a set-off in that case. The debts 
are in different rights : in the one the wife is a necessary party : not 
in the other. 

The Master of the Rolls [Sir William Grant]. — ^There has 
been, I think, some doubt upon that at Law. This case differs from 
that cited : 1st, as to the question of set-off: next, as to the import 
of the consideration : i. e. whether the setdement was in consideration 
of every thing, to which the wife might be entitled, 
[* 579] or * what she then had. If it was in consideration of all her 
fortune, which she then had, or might be entided to, then 
the husband was a purchaser of the whole by the settlement, made 
upon the marriage ; and the wife could not claim any thing afterwards. 
The construction may be, either, the fortune he will actually receive at 
the moment of the marriage, or, the r^hts he will acquire by the mar- 
riage. 

March 29th. The Master of the Rolls [Sir William Graivt]. 
— ^The doubt in this case is, whether the husband ought to be con- 
sidered a purchaser of the whole fortune of his wife, or only of that, 
whicl^ he was actually to receive with her at the marriage. If he 
was a purchaser of the whole, she is not entitled to any provision 
out of what has since accrued : if he was, not a purchaser of the 
whole, she will by the rule of this Court be entitled to an additional 
provision out of that additional fortune. The rule is established, that, 
to make the husband a purchaser of the whole, the settlement must 
either express, or clearly import, that intention (2). This settlement 
does not express that intention, or clearly import it ; and the meaning 
seems to be, that the husband should take only what was to become his 
immediately upon the marriage. It is not alleged, that the provision 
he made for her was more than adequate to that fortune. 

With regard to the claim of set-off, made by the administratrix of 

Taylor, upon the ground, that the Pkintiff's husband was indebted 

to the estate of the intestate, whatever controversy there 

[* 580] might have been upon the right of * the husband to sue in 

(1) BuL Ni. Pri. 179. 

(2) mfordv. mford, arUe, vol. ix. 87. 
VOL. X. 26* 
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his own name for the legal chases in action of his wife, he could 
not sue for this fund without joining her ; and if he had obtained 
a decree for it in her right, and died, before he had reduced it into 
possession, it woidd have survived (a). This is a case therefore, in 
which there can be no set-off for the debt of the husband (1). 

Decree an account, to ascertain the Plaintiff's share ; and the as* 
signees must make a proposal for an adequate settlement out of that 
share, having regard to the settlement already made upon her. 

See, onle, the note to Burdon v. Dean^ 2 V. 687; note 4 to Lady Elibemk v. 
MnUolteu^ 5 V. 737 ; note 2 to Dmee v. DmtsarL 6 V. 385; and note 2 to Mil- 
fordv.Mitford,9V.&r. 



RICHARDS V. CHAMBERS. 
SEAMAN V. DUILL. 

[RoLLS.~1805, MARck 27, 29.] 

No jurisdiction in equity by the consent of a married woman upon examination to 
transfer to her husband personal property, settled in trast for her, surviving her 
husband, absolutely (a). 

In these two cases the general question stood for judgnient, as to 
the jurisdiction of this Court with the consent of a married woman 
upon examination to direct a transfer to her husband of personal 
property, settled in trust for the wife, absolutely if she should sur- 
vive her husband. 

The Mastek of the Rolls [Sir William Grant]. — In these two 
causes I am called upon to determine the important and much agitat- 
ed question, whether it is competent to a married woman by exami- 
nation in this Court to relinquish the provision, secured by her mar* 
riage settlement, and to transfer to her husband that property, to 
which he cannot make any claim, and over which she has not re* 
served any power of disposition. In the first of these cases property 
is settled in trust for the sole and separate use of the wife 
for life ; and, if she survives her husband, *it is absolutely [*58I] 
her's : if she dies in his life, it is to go to such persons as 
she by Deed or Will shall appoint ; and, in default of appointment, 
to her executors and administrators. There is a part of the property 
in Court in trust in this cause. The husband and wife apply by pe- 

(a) Clancy, Ri^ts of Women, (Am. e<L) 119, 190. 

(1) See Banking v. Bamardj 5 Madd. 32; Ex parte Ql^md^ 1 Glyn. d& Jam. 
347. 

(h) See 2 Story, Eq. Jur. § 1396 ; F^fbus v. SmUh, 3 Bro. C. C. (Am. ed. 1844}, 
340, and notes; EUis v. Mansony lb. 565, and notos ; SodceU v. Wrwf, 4 lb. 483, 
and notes; Frastr v. BaUHe^ 1 lb. 518, and notes; Sperling v. BodMbrty ante, 8 V. 
182, note (a), and cases cited ; Clancy, Rigrhts of Women, (Am. ed.) 306, 307. 
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tition to have it transferred to them. She has executed an appoint* 
ment in his favor ; and, having been examined de bene esse, has ex- 
pressed her consent and desire, that the prayer of the Petition should 
be complied with. 

In the second case the property is settled to the husband for life : 
if he survives his wife, to him absolutely : if she survives, to her 
absolutely. They file the bill ; desiring, that the whole shall be paid 
to the husband. 

In the first case the wife, having a separate estate for life, might 
according to the doctrine of many cases part with that life interest (1). 
She might also execute an appointment in favor «f her husband, or 
of any person ; which appointment in the event of her death in his 
life would be a valid and effectual disposition of the property. But 
the question in both cases is, whether the contingent interest, which 
the wife, while sui jurisy has secured to herself in the event of her 
surviving her husband, can through the interposition of this Court be 
given up by her, while in a state of coverture. First, I will examine 
the authorities ; for, if the established doctrine of the Court is, thai 
this may be done, I shall not think it necessary, or proper, to examine 
the soundness of the principle, upon which that doctrine was first 
introduced. But, if the authorities leave it in doubt, then we may 
inquire into the principle, upon which the Court can exer- 
[* 582] cise such a jurisdiction, as is supposed by those, who sup- 
port this claim. In examining the cases I purposely abstain 
from those, that relate either to the separate property, which in equity 
she may have (2) ; or property, over which she has reserved, or had 
given to her by the settlement, a power of appointment ; or, which 
the husband has an absolute or unqualified right to reduce into pos- 
session. None of those cases can have any direct application to this 
question. I had supposed, that all the cases, which do apply to it, 
were of modern date : but I have found two cases in the time of 
Lord Nottingham, to which it is proper to advert ; though from the 
reports, in which they are fouqd, and the position they aflirm, they 
are not entitled to any great attention. Those cases are BrudntU v. 
Price (3), and Paget v. Paget (4). In each of them Lord Notting- 
ham is represented to have directed part of the property, settled, or 
agreed to be settled, upon the wife and children, to be laid out in 
the purchase of an office for the husband upon the consent of the 
wife. The proposition, that the interest of the children could be 
affected by her consent, could not be decided or contended. Of 
Paget V. Paget no mention is made ih ,Lord Nottingham's us. 
notes, in the possession of Mr. Hargrave: Brudnell v. Price is 
mentioned ; but in a way quite different from that represented by the 

(1) Chesslyn v. SmUh, ante, vol. viiL 183; CkJlan v. Trimb^, 2 Jac. & Walk. 
451, fk 

(2) Po8t, Witts V. Dawkins, vol. xiL 501 ; ^^urgis v. Corp, xiiL 190 ; see the note« 
atUe, V. 17. 

(3) Finch. 365. 
2Ch.Ca.101. 



(3) 
(4) 
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Report. According to the mss. she merely consented, that part of 
her unsettled property should be paid to her husband. 

Until the case of Sperling v. Rochfort (1)1 was not aware, that 
any question of this sort had been before Lord Hardwicke. But the 
case of O'Keate v. Calthorpe, there (2) referred to by the Lord 
Chancellor, bears directly upon the point before the Court. 
The settlement * in that case is precisely that in this case [* 583] 
of Richards v. Chambers. The case of Ducket v. Neagle (3) 
does not appear in the Register's Book. It is in the Minute Book : 
but from that it is impossible to collect the circumstances ; expressing 
only, that it was prayed by the bill, that the Defendant, the surviving 
trustee, might pay the husband 470/., << being the residue of the 
wife's fortune." The husband agrees to give the trustee a bond to 
pay him 500/., in case the wife should survive. She is examined ; 
and consents upon those terms to the payment ; and the Court 
directs it. In O^Keate v. Calthorpe the Lord Chancellor says, there 
was no ground to break in upon the marriage agreement, and take 
away the interest : if she had any power over the principal, let her 
make an appointment ; and he would consider the effect of it ; but 
would not interpose upon her coming into Court. 

This case seems to show, that Lord Hardwicke did not conceive, 
the Court had any such jurisdiction as is attributed to it. He says, 
<< if she has any power, let her exercise it ; but the Court cannot 
give it." In Eraser v. Baillie (4) Baron Eyre refused to permit a 
married woman by the effect of examination to give up for the ben- 
efit of her child her life interest under a marriage settlement; 
observing, that, in no instance, where trustees had been interposed, 
had the Court authorized the departure with the property of the wife 
by examining her, in the nature of a fine at law. The first case, in 
which such authority was clearly and unequivocally exercised, is 
MCormick v. Buller (5). I have seen Mr. Cox's note of that case ; 
which in substance agrees with the Lord Chancellor's statement in 
Sperling v. Rochfort. I know, some previous cases are 
referred * to, as proceeding upon the same ground : viz. [* 584] 
Newman v. Cartony (6) ; and KirJcman v. Taylor ^ before 
Sir Thomas Sewell : but the former was, not property, limited by 
marriage settlement, but a trust of a residue by Will, in default of 
appointment,*to her heirs ; which in the case of personal property 
means the same as << executors and administrators." Though the 
residue was unascertained, Lord Bathurst took the consent of the 
wife ; and directed an' account. The Court might have proceeded 
upon the ground, that the whole property was in the wife ; and, that 
she might have waived her equity to a settlement. In Sockett v. 
Wray (7) Lord Alvanley expresses his dissent from that case. With- 

(1) .^rite, vol. viii. 164; see the notes. (2) w^n/e, vol. viii. 177. 

(3) Cited ante, vol. viii. 177. (4) 1 Bro. C. C. 518. 

(5) 1 Cox, 357; see ante, vol. viii. 174. 

(6) 3 Bro. C. C. 346, n. 565. 

(7) 4 Bro. C. C. 483. 
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out entering into the merits, it is not a case that necessarily involves 
the same principle as M Cormick ▼. BuUer. 

In Kirkman v. Taylor there was a life-interest to the wife, sur- 
viving the husband : yet in the same event there viras a power to her 
of appointing the whole in default of children. A question might 
have been made, whether as the power is framed, she could execute 
it during the coverture. But the appointment was held valid ; and 
the ground of the decree was not a supposed jurisdiction of the Court 
to authorize a married woman to part with an interest, to which the 
power does not extend. M Cormick v. BuUer is therefore the first 
case, in which that jurisdiction was exercised. Nothing unfortu- 
nately is preserved, to show the principle, upon which that decision 
was made. Two subsequent cases, and only two, have been referred 
to, as involving the principle: Ellis v. Atkinson (I) and Guise v. 
SmaU (2). I admit, that in EUis v. Atkinson, which did not end by 

compromise, as has been said, the decree cannot be sup- 
[* 585] ported * without having recourse to the principle of M Cor-" 

mick V. BuUer : yet I doubt, whether it was the distinct 
intention of Lord Thurlow to recognize and act upon that principle. 
The limitations in that case were the same as those in Richards v. 
Chambers, now before the Court : viz. to the separate use of the wife 
for life : if she should survive her husband, in trust for her, and her 
executors : if she should die in his life, then according to her appoint- 
ment by Deed or. Will ; and, in default of appointment, for her exe- 
cutors, &c. This power of appointment could not extend to the con- 
tingent interest of the wife in the event of her surviving her husband ; 
and if she could part with that at all, it could be only by force of 
her examination in Court (a). The note states, that it was taken de 
bene esse at the hearing : yet, when Lord Thurlow sent his decree to 
the Register, he did not think it necessary to take any notice of her 
consent ; but ordered the trustees to assign the fund to the husband 
under the appointment, dated the 1st of December, 1788. So, no 
effect was ascribed to the examination ; which is not noticed : but 
the appointment is made the sole foundation of the decree. A con- 
siderable interval elapsed : during which the suit was under com- 
promise. From that circumstance it may have escaped his Lordship, 
that there was a contingent interest in the wife ; which could not be 
the subject of appointment. As to Guise v. SmaU, EUis v. Atkinson 
seems to be there recognised. I do not well comprehend the ground 
of that case. But in Nevison v. Longden (3) the case of M Cormick 
v. BuUer is questioned. So Sockett v. mray (4) is in contradiction 
to that case ; deciding, that the wife cannot by examination in this 



(l)3BraC.C.346,n.565. 
2) 1 Anstr. 277. 
a) Respecting the necessity for an examination of the wife before parting with 



(2) 1 Anstr. 277. 
(a) Respecting the necessity 
her separate estate, see Binford v. Bawden, anU, 1 V. 512, note (a), and'cases 



cited. 

(3) In the Court of Exchequer, 30th June, 800. 

(4) 4 Bro. C, C. 483. 
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Court exercise any greater or other power over her settled property 
than is reserved to her by the settlement. As to the cap- 
ital * in that case the power was to appoint by Will. The [* 586] 
wife offered to consent. Lord Alvanley disregarded that ; 
and held, that she could not dispose, except in the manner the 
settlement had provided ; holding, that the Court cannot enlarge 
and vary her power. His Lordship must have held, that he could 
not give her a power ; where none was reserved to her. Sperling 
V. Rochfort (1) is the last case : but it was under such circumstances, 
that it was not necessary to decide the point. 

From this review of the authorities it appears, that it cannot be 
improper to inquire, whether upon principle the jurisdiction, that has 
been assumed in some of them, can be supported. See how it stands. 
The wife, while sui juris, means to make a provision for herself in 
the event of her surviving her husband. That is the case before the 
Court. Such are the terms, upon which alone she chooses to con- 
tract, while in a condition to exercise her free and unbiassed judg- 
ment. She wishes to put that out of her reach, and secure it from 
the effect of the influence and solicitation, to which she may be after- 
wards exposed. She will be told, there is no way, in which that can 
be better accomplished, than that, which has been adopted in these 
two cases ; that the absence of power, the legal incapacity to act, is 
the "best security. Why should a Court of Equity, professing to 
watch over the interests of married women, say, a woman about to 
marry, shall not be allowed to secure to herself this kind of protec- 
tion ? She has it, if the Court will not interfere. She is deprived 
of it if the Court upon her consent, while coverte, annuls the con- 
tract, made for her benefit, while sui juris, I do not know, why this 
object should be aimed at ; or, upon what judicial principle the 
means, by which it is carried into effect, rest. The husband 
cad have no claim of * right to her interest, with his con- [*587] 
currence created for the benefit of the wife. In particular 
cases before the Court the interests are of such a nature, that, if cre- 
ated by a third person, he would have no power over them ; for he 
cannot affect her interest, which cannot take effect in possession 
during his life. This case is not like those, in which the husband 
has a right to the trust property of his wife, subject only to an obli- 
gation to make some provision for her, before he reduces it into pos- 
session. When the wife upon examination consents to relinquish 
that Equity, it is not by virtue of a disposing power in her, or by the 
intervention of the Court, that the property passes to the husband. 
His marital right is allowed to operate, unobstructed by the Equity ; 
which the wife does not oppose to it. The Equity being out of the way, 
the right stands unqualified ; and upon that the Court decrees. But 
here there is no pretence of right upon the part of the husband. As 
to the contingent interest, there is no power of disposition in the wife. 
On the contrary, the non-existence of such power is the ground for 

(1) .^w/c, vol. viii. 164. 
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calling upon the Court. Then, without a ri^ht in the husband to 
call for a transfer, or a power in the wife to make it, what is the 
ground of the decree ? Ordinarily, a decree or judgment of a Court 
does not pass the property ; but merely declares the right, existing 
by antecedent title and disposition. 

The only ground, upon which it has ever been attempted to jus- 
tify this jurisdiction, is analogy to a fine at Law. But in what does 
that analogy consist ? Fines and recoveries had their origin from real 
suits for the recovery of land. Though they are now merely modes 
of conveyance, the forms are still preserved ; and the legal principles 
are kept entire. A title is asserted paramount to that of the 
[* 588] married woman. Upon a fine * the existence of that title 
is recognized by an agreement after suit ; and, upon a re- 
covery, by. judgment of the Court upon default of the party. An 
agreement upon suit had, like the Transaciio of the Civil Law, pe- 
culiar efficacy ascribed to it ; and was not open to objections, that 
would have been fatal to other agreements. Fines were always 
binding upon married women ; though it was thoqght proper to make 
them liable to examination by the Statute {I) De modo kvandijlnes ; 
but it was not merely by the examination that the fine had its effi- 
cacy. The Court of Con^mon Pleas could not by the consent of a 
married woman upon examination give efiect to her conveyance by 
lease and release. It is upon certain technical principles, and under 
the cover of certain forms, that she is permitted to part with her es- 
tate, without a direct violation of the rule of law, denying her any 
disposing power. But the proceeding of this Court is not referable 
to any of these forms. In annulling a settlement made before mar- 
riage the Court exercises an arbitrary authority ; giving to the acts 
of amarried woman an effect, that does not legally belong to them. 

As my opinion therefore is. that tliere is no right in the husband 
to call for, or power in the wife to make, a transfer, I cannot comply 
with either of these applications. Therefore the petition in the first 
cause, and the bill in the second, must be dismissed (2). 

See, anie^ the notes to Pyhva v. Smithy 1 V. 189, and note I to SperUne v. Roth- 
forty 8 v. 164, for a sunfunary of the leading rules as to the power of disposition 
which a/eme covertt possesses, and the limits of such power. Sir William Grant, 
in the course of his judgment in Let v. Muggndge, 1 Yes. & Bca. 123, declared 
that case to fall precisely within the present decision, and pronounced an analo- 
gous decree. 

(1) Stat 18 Ed. I. c. 4. 

(2) Post, fVoUands v. Crotocher, vol. xii. 174 ; xvi. 122 ; Lee v. 
1 Yes. & Bea. 118 ; Homshy v. Lee, 2 Madd. 16 ; Piekard v. Roberts, 
384. ' 
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BLUNT v. CLITHEROW (a). 
[RoLLs^— 1805, March 29.] 

Devise of all copyhold estates, in general tenns, unrestrained, to a child, passes 
all copyholds surrendered and not surrendered to the use of the Will. 

The point, that the doctrine of Election reaches the customary heir, claiming a 
copyhold estate for want of a surrender, admitted at tlie bar. 

Samuel Blunt, being seised of freehold and copyhold estates, by 
his Will, dated the 19th of December, 1792, duly executed to pass 
real estate, after giving some legacies, and reciting, that on the mar- 
riage of his younger son Henry he had lately paid or secured to be 
paid to him or the trustees of his marriage settlement the whole of 
the fortune, secured to him, as the only younger child of the testa- 
tor, by his marriage settlement, and that he had also secured to the 
trustees the additional sum he had intended to give him in aug- 
mentation of his fortune ; which the testator had previously to his 
marriage bequeathed to him, gave and bequeathed to Henry Blunt 
and his wife, and another daughter-in-law, the sum of 50/. each for 
mourning ; and as to all his manors, messuages, farms, lands, tene- 
ments, and hereditanients, whatsoever and wheresoever, as well free- 
hold as copyhold, which he should die seised or possessed of, or in- 
terested in, or entitled unto, either in possession, reversion, remain- 
der, or expectancy, not included in his marriage settlement, he sub- 
jected and charged the same to and with the payment of the above- 
mentioned legacies, and also to and with the sum of 3000/. secured 
by a bond from him to the trustees of his son Henry's marriage set- 
tlement, and also to and with all other his just debts, over and 
above what his personal estate and effects should extend to pay ; 
and which he directed should be first applied for that purpose ; and 
subject and chargeable, as aforesaid, he gave and devised all his said 
manors, &c. ; upon trust by sale or mortgage to raise such sum for 
the payment of his debts, legacies, &c. as his personal estate not 
specifically bequeathed should not extend to pay; and, 
* after payment thereof, he directed, that his trustees [*590] 
should settle, convey, and assure, all the said manots, &c. 
which should not be sold for the purposes aforesaid, to such person 
and persons, and for such ends, intents, and purposes, as after ex- 
pressed. 

The testator then directed 'the limitations, to his son William 
Blunt for life, without impeachment of waste ; with remainder to 
trustees to preserve contingent remainders ; and after his decease to 
Francis Blunt, the son of William, in the same manner ; with re- 
mainder to his first and other sons, and to the other sons of Wil- 
liam, successively in tail male ; and, in default of such issue, to his 
youngest son Henry -Blunt, and his heirs. 

By a codicil, dated the 10th of June, 1794, the testator, reciting 

' . ^a) Gee notes to this ease, onfe, 6 V. 7P9, 
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the disposition of his personal estate for his debts and legacies ; that 
the remainder should be charged upon his real estate ; that his per- 
sonal estate would not be sufficient ; and that he was desirous, that 
certain parts should not be so sold, but should go and be enjoyed 
by his eldest son William Blunt, who <* upon my decease comes 
into possession of ray house and estate, wherein I now reside at 
Horsham," bequeathed to William Blunt all the household furniture, 
linen, plate, and other specific articles, utensils of house-keeping, 
husbandry, and gardening, in and about his said house and prem- 
ises, and the liquors and stores, &c. and all his farm, stock upon 
the farm or land, occupied by himself, for the sole use of William 
Blunt, his executors, &c. 

By another codicil, duly executed to pass real estate, dated the 
loth of November, 1798, reciting the. charge in the terms of bis 
Will, he thereby farther charged all his said manors, 
[^591] messuages, farms, lands, tenements, *and hereditaments, 
whatsoever and wheresoever, as well freehold as copyhold, 
which he should die seised or possessed of, or interested in, or enti- 
tled unto, either in possession, reversion, remainder, or expectancy, 
not included in his said marriage settlement, with the payment of 
the farther sum of 70002. ; which he thereby gave and bequeathed 
to his said son Henry Blunt. 

William Blunt died in the life of the testator ; leaving Francis, his 
eldest son, and heir at law ; who also was the heir at law of the tes- 
tator. After the testator's death the bill was filed on behalf of 
Francis Blunt, then an infant, by his mother and next friend; claim- 
ing either as heir at law or devisee. 

The Master's Report made under the decree, directing the neces- 
sary accounts and inquiries, stated, that the testator at the date of 
the Will and Codicils and at his death was seised to him and his heirs, 
according to the custom of the manors of Barcombe, Taring cum 
Marlepost, and Ditchelling, respectively, of premises and land ; and 
of all which manors the tenure was Borough English ; and the lands 
held of the two former manors were not surrendered to the use of the 
Will : but those held of the manor of Ditchelling were surrendered 
to the use of the Will in 1764. 

Mr. Piggoti and Mr. Kenrick for the Plaintiff. — ^The question is, 
whether the copyhold estates passed by the Will. If the testator's 
intention was to devise those estates, the Defendant Henry Blunt, 
who, if they are not well devised, would take them, as heir by 
Borough English, must elect. That is settled in Standish v. Stan* 
dish (1), Pettiward v. Prescoit (2), and many other 
[* 592] cases. * Upon the Will and Codicils, particularly the last 

(1) In the Court of Exchequer. 

(2) ^rUe, vol. viL 541 ; Rumbold v. Rumbold, WHson v. Mounl^ iii. 65, 191. 
But, though upon the authorities the doctrine of election reaches the customaTy 
heir, claiming the copyhold estate, not surrendered to the use of the Will, it does 
not afifect an heir at law, the devise ftiiling by infancy, or under the Statute of 
Frauds : Ktarie v. Gntnhank, 1 Ves. 898 ; 3 Atk. 695 ; Sheddon v. Goodrich, omit. 
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codicil, all the copyhold estates passed. The distinction is taken 
between those, which were surrendered, as the principal estate 
was twenty-eight years before the Will, and those, which were 
not surrendered; and it is contended, that the Will applies 
to the former only. The testator's intention was to dispose of all 
his lands, generally, with the single exception of what was settled 
upon his marriage. Where all the testator's copyhold lands, or 
merely his " copyholds," are devised, that distinction, whether they 
are surrendered, or not, has not been adopted ; unless restraining 
words are found in the Will ; and all the authorities admit, that 
without such words the general devise will pass copyholds, not sur- 
rendered, as well as those that are surrendered. In Gascoigne v. 
Barker (1) the words related to the copyhold surrendered ; and the 
whole reasoning of Lord Hardwicke turned upon that. In this case 
every qualification is excluded ; except that which is expressed. In 
Banks v. Denshaw (2) there was much more ground for the objec- 
tion in favor of the heir: yet it did not prevail either in that in- 
stance or in Rtmbold v. Rumbold (3). In Wihon v. Mount (A) 
Lord Alvanley limited the demise upon the restrictive words : hold- 
ing, that, if those words had not occurred, and the devise 
had been of all his * copyhold lands, it must have been [* 593] 
taken, that he meant, whether surrendered, or not. Anoth- 
er class of cases is applicable ; upon the point, whether leasehold 
estate would pass with freehold under a general devise of all lands ; 
which was much considered in Thompson v. LawUy (5) and Wat- 
kins v. Lea (6) by the Lord Chancellor. The heir by Borough 
English is not entitled to the privilege of the Common Law heir. 

Mr. RomiUy and Mr. Heald for the Defendant. — ^The only ques- 
tion is, whether the intention was, that all the copyhold estates sur- 
rendered, or not surrendered, should pass by this devise ; for, if that 
was the intention, there is no doubt, upon the point of election, that 
the Defendant, taking under the Will, must give effect to all the 
dispositions of the Will ; and therefore must surrender. 

The principle, established by the authorities, last referred to, fol- 
lowing Rose V. Bartlet (7), is, that where the Will has general 
words, and the testator has estates properly answering that descrip- 
tion, other estates, which, if he had none of the former species, 
would come within the description, shall not pass. Besides the in- 
stance in those cases, that general words, applicable to freehold 
estate, shall not pass leasehold, the testator having freehold, under 

vol. viii. 481, and the note, 497 ; unless an express condition is imposed upon him : 
Bauf(hUm v. Boughtotif 2 Yes. 12. Upon Election generally, see the notes, anie^ 
vol. L 523, 7. 

(1) 3 Atk. 8. 

(2) 3 Atk. 585 ; 1 Yes. 63. 

(3) ^nie, vol. iii. 65. 

(4) ^ntCi vol. iii. 191 ; see Uie note, 192. 

(5) JlrUe, vol. v. 476 ; 2 Bos. & Pul. 303. 

(6) Ante, vol. vi. 633. 

(7) Cro. Char. 293. 
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a devise, in the most general way, of all the testator's estates what- 
soever and wheresoever, if he has freehold estate, a copyhold estate 
will not pass even for a wife and children : Hawkins v. Leigh (1). 
The distinction, as to supplying the want ot a surrender for a 
wife and children, and for creditors, though represented as strange 
and unintelligible, is not irrational ; but stands on sound 
[* 594] principle. ^ The ground, upon which the Court has pro- 
ceeded in such cases, is this : they look to the intention ; 
and supply the surrender for the wife and children ; conceiving, that 
the testator intended to satisfy the natural obligation. But, if he 
has freehold estate, which passes by the devise, he has provided for 
them ; and it is only necessary, that he should make a provision ; 
not, that he should give them all his property. By supplying the 
surrender in such a case, therefore, the Court would do more than 
satisfy the natural obligation. But in the case of creditors, if the 
freehold estate is not sufficient for the debts, the obligation to pay 
all the debts is not satisfied. The departure from the rule of Aoic 
V. Bartlet (2), in Addis v. Clement (3), and some other cases, was 
much disapproved by the Lord Chancellor in Thompson v. Law- 
ley (4), and Watkins v. Lea (5). It is said, the restriction is con- 
fined to the estates, included in his. marriage settlement : but, if the 
testator had not mentioned copyhold estate, and his copyholds were 
not included in the settlement, and none were surrendered to the 
use of the Will, would they have passed ? If not, the necessary 
consequence is, according to Hawkins v. Leigh (6), that, using the 
word " copyhold," and having copyholds, surrendered, which will 
answer that word, the copyhold, not surrendered, will not pass. 

The case of Banks v. Denshaw (7) turned upon the construction 
of the whole Will ; showing the intention, that all should pass. 
Here there are merely the general words : not a single expression, 
indicating an intention to pass the copyhold estates, not 
[* 595] surrendered. The * opinion, expressed by Lord Alvan- 
ley (8) in Wilson v. Mount, is a mere dicttm^ in opposition 
to the principle, upon which the Courts have always acted. As the 
testator cannot by I^aw act upon copyhold estate, unless surrendered, 
this Court will not presume such an intention, unless clearly shown : 
otherwise the copyhold estates, particularly when coupled with a 
devise of freehold estate, must be construed copyholds, put into such 
a state, that the Will can operate upon them : i. e. surrendered. 

Mr. Piggott, in reply, was stopped by the Court. 

The Master or the Rolls [Sir William Grant]. — I should 
not have been surprised, if there had been cases, determining, that a 

(1) 1 Atk. 387. 
(2 Cro. Car. 29a 

(3) 2 P. Will. 45a 

(4) ^nU, vol. V. 476 ; 2 Bos. & Pul. 30a 

(5) ^rrfe, voL vi. 633. 

(6) 1 Atk. 387. 

(7) 3 Atk. 585; lVe8.63. 

(8) .intty vol. iii. 194. 
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testator, ^ving all his copyhold estates, should be held to mean 
such as are capable of passing by Will ; viz. copyholds surrendered. 
Such a rule would be correct in technical reasoning : but I doubt, 
whether it would be a just criterion of the intention ; for it does not 
occur to an ordinary man, that all his copyhold land can be more ef- 
fectually given than by a devise of all his copyhold land. In the 
two cases before Lord Hardwicke he thought, a devise of ^'all my 
copyhold lands," is sufficient to carry copyholds surrendered, and not 
surrendered. If the opposite construction is put upon those words, 
copyholds, not surrendered, could never pass, except, cither, where 
there were no other copyholds to answer the description, or, where 
the testator had added the words, << whether surrendered or not sur- 
rendered." The mere general words would not be sufficient in any 
other case. But in both these cases it was held, that, where those 
general words are used, it is necessary to find restrictive 
words, to confine the devise to * copyholds surrendered ; [* 596] 
for, if that is not the rule, the whole reasoning in Gascoigne 
V. Barker (1) was nugatory; and in Banks v. Denshavf (2) the 
reasoning would be false. In the former case the words are not more 
general than in this case. Lord Hardwicke does not say, that these 
words are insufficient to pass unsurrendered copyholds. That would 
have put a short end to the case ; and it would have been quite nu- 
gatory to inquire, whether words, in themselves insufficient to pass 
copyholds unsurrendered, were restrainded to copyholds surrendered 
only. But the whole argument turns upon the restrictive clause. In 
Banks v. Denshaw Lord Hardwicke first examines, whether the 
words, contended to be of the same import with those in Gascoigne v. 
Barker, have the restrictive effect ; snd determines, that they have 
not. The consequence is, that the general words are sufficient to 
pass copyholds both surrendered and not surrendered. Lord Hard- 
wicke clearly arrives at that conclusion, before he adverts to a circum- 
stance, decisive, if any doubt existed : a direction, that the said copy- 
hold part shall be subject to the payment of a mortgage on the part, 
that was surrendered ; which. Lord Hardwicke observes, puts the in- 
tention out of all doubt ; if that was not sufficiently plain before. How 
sufficiently plain ? Only by the general words, <^ all and every my 
freehold and copyhold messuages." 

Having Lord Hardwicke's opinion so distinctly expressed upon 
the effect of the general words, some authority would be necessary, 
to induce me to resort to a more artificial construction. My opinion 
therefore is, that these words are sufficient to pass all the copyhold 
estates. _ 

See, ante, the notes to & C. 6 V. 799. 



1) 3 AtL 8. 

3Atk.585; 1 Vet. 63. 
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BROOME V. MONCK. 

[1805, March 19, 25 ; April a] 

Ds VISES, claiming the benefit of a contract for the purchase of an estate, directed 
to go to the uses of the Will, the title proving defective, has no claim upon 
the personal estate, either to Imve the purchase-money, or another estate ^- 
chased, or the purchase completed notwithstanding the defect (a). 

Estate contracted for after a general devise will pass by a republication (b) ; and 
must be paid for out of the personal estate, [p. 605.] 

Every devise, whether particular or general, is specific ; as the devisor must have 
the land at the date of the Will, and continue to have it until his death (e) 
[p. 605.] 

By a general devise an estate, in which the devisor has acquired the equitable 
title, passes, [p. 605.] 

Liability of real and personal representatives in respect of a contract regulated 
by that of the party at his death (</], [p. 607.] 

If he could not be compelled to take the estate, the heir cannot insist on having 
it, and that the personal estate shall pay for it, [p. 607.1 

Devisee not to be more favored than a {articular lega^, [p. 608.] 

Election, where testator gives what belongs, not to him, but to another; to whom 
he ffives some estate of his own ; upon an implied condition, that the other 
shall part with his own estate, or not take the bounty (e), [p. 609.] 

Whether a bequest, to be laid out in land in a particular parish, shall, if land 
cannot be procured there, be laid out elsewhere, QiMsre, [p. 610.] 

Ezchanffe void by eviction, [p. 610.] 

Equitable title, acquired afler a general Devise, passes byre-publication, [p. 611.] 

Deyisee or heir entitled to the benefit of a contrac;^ for purchase, and to an appli- 
cation of the personal estate in payment, if & titfe can be made : not other- 
wise, [p. 611.] X. • ^. 

Contract for purchase, generally : b^ a devise of the real estate, before the pur- 
chase is completed, the money will poss^ [p. 613.] 

By a contract for a purchase, if the vendor has a good title,4n Equity it is tiie 
real estate of the purchaser ; and will pass by his Will ; or descend ; and the 
devisee or heir may call for application of the personal estate in payment, 
[p. 614.] 

Election upon a Will, disposing of the estate of another, and ffiving an estate to 
him ; upon an implied condition, that he shall permit the WiU to take efiect, 
[p. 616.] 

Beouest, to be laid out in land, pointing to a particular estate ; if that fails, it may 
be laid out in other land : the particular direction being only the mode of exe- 
cuting the primary intention, for a purchase, [p. 618.] 

The bill was filed by Richard Pinniger Broome, a nephew and 
devisee of Richard Broome, praying a specific performance of a con- 
tract, entered into by the devisor, for the purchase of an estate for 
7925Z. ; and, that the executors may be decreed to pay the residue 
of the purchase-money, beyond the deposit at the sale by auction 

(a) 2 Williams, Executors, (2d Am. ed.) 1252 ; 1 Sugden, Vend. & Puich. (6th 
Am. ed.) [306, 307, 308], 221, 222. 

tb) See as to republication of wills and the effect of it, in Pigidt v. WdUa-y anUy 
7 V. 98, and note (a), and cases cited ; Haven v. FoHer, 14 Pick. 541. 

(c) MUnts V. SZflfcr, ante, 8 V. 295 ; 2 Williams, Executors, (2d Am. ed.) 847, 
848 ; 4 Kent, (5th ed.) 510, 51 Ij and note (d) ; Perry v. Phelips, anie, 1 V. 255, 
note (a). 

(d) See SeUm v. Slade, ante, 7 V. 265, and notes ; BuckmatUr v. Hamm^ ib. 
S4], note (a); Ram on Assets, ch. 12, § 1, p. 183, 184. 

(e) See 2 Stoiy, Eq. § 793^ ch. 30, § IWS, tl aeq. 
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out of the assets ; and if the Defendants, the vendors, are not able to 
make a good title, or for any other reason the contract cannot be 
carried into execution, then that the amount of the purchase-money 
may be invested in the purchase of other lands, to be conveyed to 
the like uses as are expressed in the Will concerning the testator's 
real estate. By the Will, which was previous to the date of the 
contract, the devisor gave all his freehold, copyhold, and leasehold 
estates, to his nephew Richard Pinniger Broome, for the term of 
99 years, if he shall so long live ; and from and after his decease, to 
the heirs of his body ; and for want of such issue, to the right heirs 
of Richard Pinniger Broome for ever. 

The devisor contracted for the purchase, upon the 26th of June, 
1802 ; the particular expressing the usual terms, that the remainder 
of the purchase-money beyond the deposit should be paid upon a 
good title being made, &c. Upon the 24th of July following he 
made a codicil, duly executed to pass real estates, reciting the con- 
tract since the execution of his Will ; and directing, that such con- 
tract should be so carried into execution ; that the purchase-money 
should be paid out of his personal estate ; and that the said estates so 
purchased should go to the like uses as are expressed in his Will 
concerning his other real estates. 

The Defendant Christopher Broome, another nephew of [* 598] 
the testator, claiming under a bequest of the residue of the 
personal estate, to be laid out in the purchase of real estates, and 
settled to the usie of Christopher Broome for life, with remainders to 
the heirs of his body ; and for default of such issue, to his right 
heirs, by his answer insisted, that, if a title cannot be made, no part 
of the personal estate ought to be applied in the purchase of any 
other estate for the benefit of the Plaintiff. 

Upon the Master's Report the title proving defective, the cause 
came on for farther directions, upon the claim of the Plaintiff to the 
benefit of the contract. 

Mr. Fonblanque and Mr. fVeaVy for the Plaintiff. — ^The question 
is, whether the Plaintiff, whom the testator clearly intended to take 
the benefit in respect of this contract, shall be deprived of that benefit 
by the defect of the title of the vendors. Upon that point the gen- 
eral principle is, that this Court will effectuate the intention, as 
nearly as can be, with reference to any purpose of bounty. If it is 
not to be effected in the manner and form prescribed by the testator, 
the Court will resort to other means to give it effect, if possible. 
This case is immediately within Whittaker v. Wbittaker (1). The 
only circumstance of distinction is, that in that case at the time of 
making his Will the testator had contracted for the estate. But 
that is no real difference ; for the codicil in this case must be con- 
sidered as incorporated with the Will. In that case, as in this, the. 
testator directs the purchase to be completed by his executors out of 
his personal estate* Though there was no want of title, a subsequent 

(l)4Bro.C.C.3I. 
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passage shows, that did not influence the judgment ; for Lord 
Alvanley says (1), a defect of title in the vendor would not have 
been decisive against the devisee ; and though it had become im- 
possible for the vendor to perform his contract, the devisee could 
not possibly be disappointed. At the conclusion of the judg- 
ment (2) Lord Alvanley anticipates this case : a defect of title. 

The Lord Chancellor [Eldon]. — ^The case of Whittaker v. 
Whittdker is a very clear case ; though the dicta go a great way. 
The case is no more than this. Sir Robert Mackreth, the vendor, 
had a good title. The estate at the death of Whittaker in Equity 
belonged to the devisees of his real estate. Sir Robert Mackreth 
objected, that he was not to be held to the contract forever ; and the 
embarrassment of Whittaker's affairs gave him a right to be off; 
unless the contract should be completed without delay. But, as to 
the devisees of the land, and the legatees of the money, their inter- 
ests were completely fixed at the death of the testator : and then 
the only question was, whether the embarrassments of Whittaker's 
affairs, giving that right to Sir Robert Mackreth, should vary the 
rights as between the devisees and legatees. 

The questions here are, whether the judgment of the Master 
against the title is decisive as between the devisees and legatees, 
there being a good title, or not : 2dly, If the devisees of the real 
estate can say, they will have the estate, whether there is a good 
title or not, paid for by the personal representative : 3dly, Whether 
they can repudiate the contract the testator entered into ; and can 
have a right to consider the testator as having contracted to buy 

some other estate for them. 
[♦600] * For the Plaintiff .—This case differs from Whittaker 
V. Whittaker : for this is between specific devisees. The 
Defendants are in the same situation ; the residue being to be laid 
out in land. Even Green v. Smith (3) was between the heir at kw 
and executor. But this is between two devisees by the same testa- 
tor ; both specific devisees, equal in value as near as possible. This 
is like the case of exchange : The Earl of Coventry v. Coventry (4). 

Mr. RomiUy, Mr. Thomson, and Mr. Belly for the Defendant, 
Christopher Broome. — ^Two grounds are stated: Ist, that as the 
contract cannot be carried into execution, the Plaintiff is entitled to 
have the purchase-money applied for his benefit, either in another 
real estate, or as money : 2dly, that he has a right to say, he will 
take the estate, as it is ; whether the title is good or bad. Under 
this devise to the Plaintiff for 99 years, if he so long live, with re- 
mainder to the heirs of his body, the Plaintiff has not a right to elect 
to take any estate, but other persons, not in existence, are interested. 
The testator gives the whole residue of his personal estate upon 



(1) 4 Bro. C. C. 34. 

(2) 4 Bro. C. C. 37 ; see post, vol. xiv. 205. 

(3) 1 Atk. 572. 
(4 2 Atk. 366. 
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trust to be laid out in real estates for Christopher Broome. Seeing 
these estates advertised be purchases them by auction : but under 
the conditions of sale, to pay a deposit immediately ; the remainder 
of the purchase money at a certain time, a good title being made ; 
with the usual condition for a resale upon default, &c. Then by 
the codicil, reciting, that he had contracted for the purchase of those 
estates, he directs that contract to be carried into execution, the pur- 
chase-money to be paid out of the personal estate ; and the said 
estates so purchased to go to the like uses, as are ex- 
pressed in his *Will concerning his other real estates. [*601] 
As to the first question, neither of the two cases relied 
upon apply. But by the extra-judicial dicta, appearing in the Report 
of Whittaker v. fVkittaker, Lord Alvanley is represented to stale that 
to be the law of the Court, which is not supported by any decisions 
or Dicta. The case called for no such doctrine; and has, as your 
Lordship observed, no application to this. The whole difficulty 
arose from the delay, occasioned by the abandonment of the contract 
by. the personal representative. A long litigation took place. Three 
years subsequent to the contract Sir Robert Mackreth, tired out by 
the delays, filed his bill ; tendering an election, either to carry the 
contract into executi<$h, or to give it up. They elected not to exe- 
cute it. The only question, which could hardly admit of doubt, 
was, whether the rights of the devisees and legatees could be affected 
by the conduct of the representative. 

The Lord Chancellor [Eldon]. — No one had an idea at the 
time of the decision by Lord Kenyon, before whom Sir Robert 
Mackreth's bill came, that, if he had been dead, his heir at law could 
have said, the embarrassments of Whittaker's affairs should break 
the contract ; and he would keep the estate. 

For the Defendant — With reference to the passage in the Re- 
port of Whittaker v. Whittaker, that has been relied on, the ques- 
tion is, has the testator made a specific devise of that particular es- 
tate ; or directed, that so much of his personal estate shall be con- 
verted into real estate for this devisee ? If it is a specific devise, 
and he has not that estate at his death, whatever was his in- 
tention, and though it may have been disappointed by 
something, * not in his contemplation at the time of his * 602] 
death, upon the principles of the Court as to specific 
devises, it cannot take effect. If it is not a specific devise, but a 
general intention to have so much of the personal estate con- 
verted into real ; and he has given the direction as to this par- 
ticular estate only for convenience, then it must be admitted, the 
devisee is entitled, this contract failing, to have the amount laid out 
in other estates. That is the only question to be decided. The 
Earl of Coventry v. Coventry (1) was a case of that kind ; and it 
was put by Lord Hardwicke upon that ground ; that, where the di- 
rection is to lay out the money in land, generally, or in a particular 
county, an estate is indicated to the trustees ; and the particular 

(1) 3 Atk. 366. 
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mode failing, still the objects of that bounty would be entitled to 
the benefit. The other cases, referred to in Whittaker v. Whitiaker 
(1), do not apply. The Attomey-General v. Green (2) was upon 
the Cy pres doctrine as to charity. Mayet v. Mayet (3) is very strong 
^ to show, that in case of a specific devise, if the thing fails, the de- 
visee has no right to any thing else ; and the Report of tliat case, 
though short, in general corresponds with the Register's Book. The 
Report states, rather shortly, that the legacies were to be paid ^' out 
of the property." By the Register's Book it is " out of the profits 
so put out at interest : " out of the profits of the farm he directs to 
be carried on ; and the Master of the Rolls held, they were l^a- 
cies, to be paid out of the profits of the farm, when the legatees 
should attain twenty-one ; and, as it appeared, that the farm could 
not be carried on, they could never be raised. Ifwas held therefore 
to be in the nature of a specific legacy ; which by some event could 

not take effect. 
[*603] * The next question is, whether the Plaintiff has a right 
to say, he will take this estate with such title as there is. 
Upon the terms of the contract he cannot have the estate ; though 
he would accept it without a title. The contract was to purchase, 
only if a good title could be made ; in the usbal form <' upon having 
a good title." The codicil recites, that he has entered into a con- 
tract for the purchase of this estate ; directs such contract to be 
carried into execution, the purchase-money to be paid, &c. ; and 
the said estate so purchased to go to the like uses as his other estates. 
Has the Plaintiff a right now to say, he will take the estate, though 
a good title cannot be made ? That is perfectly a different contract. 
That particular estate is devised, when the representative shall by 
the contract become owner of that estate. The condition is not 
performed ; for he never can be owner. 

Mr. Martin, for the executors, contended, that it could not be the 
intention of the testator, that they should purchase a bad title. 

Mr. Fonblanque, in reply. — ^This case and Whittaker v. Whiita- 
ker (4) stand upon the principle of compensation, where it can be 
made, in respect of the disappointment* of the testator's purpose. 
The cases of election are applicable. Compensation is made in res- 
pect of the election to take against the Will. In general, it is true, 
a specific devisee must have the specific estate, or nothing. 

If the Plaintiff is not entitled to have this sum laid out in the pur- 
chase of other land, he is entitled to the benefit of the 
[* 604] contract : be it greater or less. What has * the testator 
given? The benefit of this contract. Then the devisee 
may forego the objections to the title. The testator must have con- 
templated the possibility, that this title might be defective. Sup- 
pose, the devise had been to the Plaintiff in fee instead of a limited 



(l)4Bro.C.C.31. 

(2) 2 Bio. C. C. 492. 

(3) 2 Bro. C. C. 125. 

(4) 4 Bn>. C. C. 31. 
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interest : might he not have taken the estate, such as it was, or the 
money ? Suppose, it was to him in tail : might he not under the 
late Act (1) have said, he would have the money? Suppose their 
title defective as to one sixth only, and good as to five sixths : a 
deduction must be made from the purchase-money ; as if there was 
a defect of quantity ; for which compensation might be made. 

The Lord Chancellob [Eldon]. — ^The question is, what are the 
equities of the parties ; regard being had to what the Court must de- 
clare to be the purpose of the testator upon the Will and Codicil ? The 
Will devises freehold estates to uses, in which uses the Plaintiff would 
have partial benefits : viz. a term for ninety-nine years, if he shall so 
long live, with remainders over : and the testator afterwards disposes 
of the residue of his personal estate ; which he directs to be laid out 
in land, to be settled to other uses. Therefore, when he had con- 
cluded the Will, he had declared, that such land as he actually had 
should devolve in a certain course, and the land to be purchased 
with the residue of his personal estate should go to other persons ; 
and he was content, that if he should die the moment afterwards, 
the different branches of his property should go in those different 
modes. Afterwards he entered into a contract for the purchase of 
an estate : the particular containing one condition, implied in almost 
every contract, but expressjed in this, that he was to become the 
owner of the estate, if a good title should be made. 
*He was placed therefore in circumstances, in which from [* 605] 
that moment until his death, or until the agreement should 
break off, he was capable of devising the estate ; as being in equity 
the owner. 

The question was very materially argued, as if immediately after 
the contract he had re-published the Will ; and, if he had said, he 
gave all his messuages, lands, tenements, and hereditaments, to the 
uses, to which the freehold estate was given by the Will, it would 
be difficult to argue, that he had not in a different form expressed 
in effect every thing he said by his codicil ; for, if he had devised 
in that manner,' the Plaintiff would have taken this estate, provided 
a good title could be made, under that disposition ; and the execu- 
tors would have been bound to pay for it for the benefit of the 
Plaintiff. That duty of necessity is imposed upon them, whether 
expressed or not. 

It was also materially observed, that every devise of land, whether 
[mrticular, or by the words <^ all my messuages, lands, tenements, 
and hereditaments " is a specific devise ; and must be so ; for the 
devisor as to real estate of inheritance can devise only what he has ; 
and he may devise it, if he has it at the date of the Will, and con- 
tinues to have it until his death. A devise of land of inheritance, 
in whatever form, is specific (2). The first question then is, 
whether the doctrine of this Court is, and the dicta in fVhittaker v. 
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WhittaJcer will establish, that, if a man, baTing lands, and having 
acquired an equitable title in other land by contract, makes a dispo- 
sition of all his messuages, lands, tenements, and hereditaments, by 
which unquestionably he will specifically devise the estate, in which 
he has acquired the equitable title, if afterwards it becomes clothed 
with the legal interest, the effect of that is, that he de- 
[• 606] vises, not only the lands he has in Law or * Equity, but 
also those lands, which be has not either in Law or 
Equity ; and the question is, whether it will be construed to mean, 
that he gives all the lands he has, and all he supposes he shall have 
in Equity, upon the supposition that he has them ; but, if that sup- 
position should turn out to be ill founded, the Court is to conclude, 
that he gives, not only those lands he has, and in which he fancies 
he has acquired an equitable title, but, that it is a direction, to oper- 
ate through all its consequences, as if he had stated, that, if those 
estates could never be conveyed, his executors should lay out a 
sum of money, equal to the price of lands he had agreed to pur- 
chase, upon any other lands. That is a very strong and new doc- 
trine. 

As to the decision in Whittaker v. Whitiakery it went upon a 
principle, involving nothing of that kind ; for it was simply this case. 
Sir Robert Mackreth, having a good title, which he was quite ready 
to convey, had contracted to convey, to the testator of the Defend- 
ants. Whittaker therefore became the owner in Equity. Nothing 
had passed between the parties in his life. When he died, all 
question between the real and personal representatives w^as closed 
by his death without rescinding the contract. But Sir Robert 
Mackreth had a right to say, the contract should be performed 
in a reasonable time, and should not hang over him for ever ; and 
therefore he had a right to demand, that it should be made good in 
a given time ; or that it should be given up. With reference then 
to the question between the real and personal representatives and 
Sir Rot>ert Mackreth the Court said, without prejudice to any ques- 
tions as between the representatives themselves, it\was not fit, that 
Sir Robert Mackreth should be held to the agreement. But that 
was an agreement, which up to that moment the Court declared 
bound all the parties, if all would execute it ; and there- 
[•607] fore bound Whittaker at his death, and * consequently 
his representatives. 

Therefore, not determining the interests as between Mackreth's 
real and personal representatives, if he had died, that decree decided 
only, first, that an individual shall not be held bound for an unrea- 
sonable time ; and 2dly, if the party, with whom he contracted, died 
with the interest in equity in him, the effect of that decision should 
make no difference between his representatives real and personal ; 
for he was vested with a complete demand, provided a good title 
could be made. It would have been very different, if Whittaker 
could never have had a good title from Sir Robert Mackreth ; for 
then it would have been very difficult to say, that as between the 



•1806. J BROOME «. MONCK. 607 

real and personal representatives the qttanium of objection can pos- 
sibly be material, if it amounts to so much of objection, that the 
person they both represent could have said, there was sufficient to 
authorize him to refuse to take the estate ; and all those cases must 
be decided upon the same principle ; if all of them furnish an ob- 
jection to that amount. If the vendor could have said, the vendee 
should take the estate, having an allowance out of the purchase 
money, that gives a different turn to the argument. As between 
the heir and the personal representatives, Lacon v. Mertins(l)f 
Buckmaster v. Harrop (2), and other cases, establish the general 
principle, that, whatever is the state of liability of the party himself 
to take at his death must be the state of liability, to be considered 
upon questions between those representing him after his death; 
and, if at his death he could not be compelled to take, clearly the 
heir could not say to the executor, '< I will have the estate ; • 

and you shall pay for it." So, the * case of a devisee, [* 608] 
claiming the estate, and the party, to pay for it, the party, 
upon whom the personal estate devolves, not by the act of the party, 
but by operation of Law ; as, if he dies, having devised his real 
estate, and intestate as to his personal estate : again, if having dis- 
posed of both ; for there is no principle for the devisees of the real 
estate to be more favored than an express legatee of personal estate. 
There is as much intention, that the latter shall take the personal 
estate, (I do not state it as to a mere residue, but a given sum,) as 
that the real estate shall go to the devisee by the act of the devisor. 

The first question among all these parties is, if the testator was 
not bound, can the devisee say, he will have, not the benefit of the 
contract, as the devisor meant to have it, but as he might have re- 
duced it, if he had thought proper ; but with reference to which he 
stood neuter all his life : or, may the devisee say, he will have it, 
because the testator might have had it, such as it was. That is to 
be considered with reference to general cases and to the particular 
case. It is put thus : suppose the title defective as to one siitth 
only, and good as to five sixths, of the estate. But it must also be 
put the other way ; and then it must be said, that, though under his 
Will, previous to the contract for the estate, to be enjoyed with the 
mass of inheritance, he meant his personal estate to be laid out 
another way, yet, if the person, with whom he contracted, had 
nothing but a lease for 99, or even 21, years, the person, to whom 
he meant to give the benefit of that contract, might have said, that, 
though nothing was mentioned but a contract for the fee-simple, 
yet, finding only a term, he shall disturb the personal estate, in order 
to have what is so different from what the testator intended. It is 
very difficult to make that out. 

The cases of Election do not apply, until the previous question is 
determined ; for, if it is made out, that this testator has given so 

(I) 3 AtL 1. 

(3) AtUe, vol. vii. 341. 
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much as will buy this estate, or some other estate for the PlaiDtiflT, 
that is not a case of election ; for then so much personal estate as 
may be necessary to buy this or some other estate is expressly taken 
away. But election is, where the testator gives what does not be- 
long lo him, but does belong to some other person ; and gives that 
person some estate of his own ; by virtue of which gift a condition 
is implied, either that he shall part with his own estate (1), or shall 
not take the bounty. But here the question is not that ; but, whether 
he has taken away from the Defendants part of that personal estate, 
which was the testator's ; and was given to be laid out in the pur- 
chase of land. 

The case will turn upon this ; how far the dicta, supposed to 
have fellen from Lord Alvanley in Whiiiaktr v. WhitiaJcer (2), can 
be supported by authority or principle. It must go this length ; 
that, where a man, having legal estates, and equitable estates under 
a contract, devises all his messuages, lands, tenements, and heredita- 
ments, and dies, standing quite neuter as to the equitable estates 
under the contract until his death, the Court must say, those words 
operate to the same effect as giving all his lands, &c. legal and 
equitable, provided the latter were conveyed ; and, if not, then the 
interpretation is, a wish to give all, if they can be had specifically ; 
and if not, then he dei^ises the legal estates, such as he can pass, 
and such of his equitable estates as he or his representatives after his 
death shall be able to procure a title to ; and as to all the rest it is a 

direction to the executors, and against those, to whom the 
[*610] testator has given the * personal estate, to lay out so much 

as shall be necessary, not to procure a title to that estate, 
but to procure a title to any other estate they can procure. If it 
does not amount to that, I do not see, how the case is to be made 
out : for I agree, if he had directed, that out of his personal estate a 
sum of money should be laid out in the purchase of a real estate, 
there is no doubt it must be laid out : or, if it was to be laid out in 
a l^articular county, there the Court has gone upon this ; that it is to 
be taken, that there is some estate in that county ; and therefore it 
may be procured. But if it is to be in a particular parish, there are 
the conflicting opinions of Lord Thurlow and Lord Rosslyn. Lord 
Thurlow thought, the money could not be laid out any where else: 
Lord Rosslyn thought it might be laid out elsewhere ; if no land 
could be procured in that parish. 

My difficulty here is, whether a person, devising his equitable 
estate, does by that not only give the equitable estate he supposes 
his, but includes in that a direction to purchase other estates ; if it 
turns out that he was mistaken in supposing that estate, contracted 
for, to be his : whether he is not only to be taken to mean, that his 
contract should be executed, but also, as he has said so much, this 
Court is farther to infer, that, though the title to that estate cannot 
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be made, another estate shall be purchased : a question which has 
never been so determined. In The Earl of Coventry v. Coven- 
try (1), exchange being the subject, in which in case of eviction, the 
party evicted would take the estate given in exchange, Lord Haid- 
wicke thought, the intention upon the whole was, that that estate 
should be bought for those to whom he finally gave it, if it could be : 
but, if not bought, they should have the other estate to go in lieu 
of it. 

*I have a strong inclination, that this is carrying the [*611] 
doctrine of this Court much farther than has been done 
before ; but I will consider these cases. 

March ^bth. The Lord Chancellor, (after stating the Will, 
Codicil, &c.) — ^At the date of the codicil, which was made after the 
contract, the testator was in equity the owner of this estate, if it could 
be effectually conveyed to him ; and a simple Republication of the 
Will with the general words, << all my freehold, copyhold, and lease- 
hold estates" would have operated to paSs the equitable title; if 
afterwards, in his life or after his death, it became clothed with the 
legal estate. It is of necessity, that, where a person has contracted 
to sell if the vendee dies, before the contract is executed, in which 
case of necessity a question arises between the representative of the 
vendee, to the consequences of such an accident the vendor must be 
taken to look at the tiipe of making the contract ; and he has no rea- 
son to complain, even if a dispute between the heir and executor 
brings forward an investigation of the title ; as, the contract being 
to be executed at a future period, it is incident to such a contract 
that ^questions may arise by the death of either party between 
individuals, who have rights as between each other, before it can be 
decided, how the question by a third party against both. can be 
decided. If a good title could have been made in this case, there 
would have been no question ; for then the common doctrine must 
have applied; that a person acquires the equitable title b^ the 
contract, and dies before paymejU; if a good title can be made, 
whether he dies with or without a Will, it must be made ; 
and the personal estate must *pay for the advantage of [^612] 
the devisee in the one case, or of the heir in the other. 
Upon that principle a reference was directed to the Master as to the 
title ; and the result is, that a good title cannot be made. 

Two questions arise upon that : first, whether the devisees are 
entitled to take the estate with a bad title, if they think proper ; and 
the person, representing the testator as to his personal estate, can be 
compelled by the devisee to pay, either the whole purchase-money 
for the estate, connected with a bad title,* or out of the purchase- 
money as much as it is worth, so connected with a bad title ; and 
. then an ulterior question occurs, whether that devisee could say, he 
would have, not only the estate, connected with a bad title, at its 

(1) 3 Atk. aea 
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worth, but also so much more as the differenbe between the value of 
the estate, as it is, and the purchase money, agreed to be given for 
it with a good title ; to be laid out in land ; which is the same as 
claiming to reject it ; but, doing so, claiming either by force of the 
codicil, or the equity independent of it, to be entitled to have the 
whole sum of 7925/. laid out in other lands to the same uses. 

As to the first question, I have not met with any case, that has 
induced me to suppose, that, if this were between the heir and the 
^rsonal representative, it would be possible for the heir to say, 
though the title was doubtful, yet, being the real representative, he 
is entitled to take it, as it is j though the ancestor never meant so to 
take it ; or intimated any purpose of retiring from that situation, in 
which he had a right either to insist upon a good title, or to refuse 
the estate ; and, though there is no proof, that the ancestor would 
have paid for the estate with a bad title, yet the heir can insist, that 

the personal representative shall pay for it out of the 
[• 613] ^ assets. None of the cases cited give any color for that. 

Green v. Smith (1) indeed seems to state a doctrine quite 
inconsistent with that ; which is accurate in Atkyns as to this point ; 
for I find it in Mr. Joddrell's notes, shortly stated in the same way ; 
viz. that, where the ancestor after the date of the Will agrees for a 
purchase, the heir would have a right, if there was a good title : 
otherwise, if not : but it would be going far to say, that, though he 
cannot have the land, he shall have the money to be laid out in other 
land. That is the declaration of Lord Hardwicke, stating the distinc- 
tion between that proposition and this ; that, where a man has agreed 
to lay out money in land generally, and devises his real estate, before 
such purchase is completed, the money agreed to be laid out will 
pass to the devisee ; for that is not the case of a devise of real or 
personal estate, which the testator has ; but is a testamentary decla- 
ration, how a real estate is to be acquired. Green v. Smith also in 
Mr. Joddrell's notes affirms the same proposition. 

Then it is said, there is a difference between an heir and a devi- 
see ; and the two cases cited upon that are, The Earl of Coventry v. 
Coventry (2), in Atkyns, and also in Lord Hardwicke's notes, under 
the name of Coventry \. Cary ; and Whittaker v. Whittaker (3). 
As far as Whittaker v. Whittakir contains any doctrine necessary 
to the decision, it is a decision, which, taken with the doctrine coi\- 
nected with and necessary to determine it, proves no more than 
this : just the converse of the proposition I have stated, and equally 

prevailing in the case of heir or devisee. It is clear in 
[614*] both cases, *that, if a man contracts for a purchase, and 
. the vendor has a good title, by force of the contract in 
Equity it becomes his real estate ; and, therefore, if he dies without 
a Will, it descends upon his heir, if with a Will, his Will contain- 
ing words to pass it, his devisee will take ; and either has a right to 

(1) 1 Atk. 572; Sanage v. CarroU, 1 Ball & Beat 265. 

(2) 2 Atk. 366. 

(3 4 Bro. C. C. 31. 
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call for an application of the personal estate to the payment of the 
money. In Whittaker v. Whittdkery from the moment of the con- 
tract, subject only to a question, which it was admitted did not exist 
there, for the vendor could make a title unquestionably, Whittaker 
was owner of the estate in Equity ; and Sir Robert Mackreth of the 
price. One point, independent of any question about title, was, 
whether the vendor had not a right either to have the contract exe- 
cuted in a reasonable time, or to be delivered from the obligation. 
In the life of Whittaker there was no controversy between them : 
but it was understood during his life, that by force of the contract 
both were bound. Whittaker at his death was in Equity the 
owner of the estate, and therefore there was no difference upon the 
question in such circumstances, as affected an heir or a devisee. 
Whittaker had been engaged in a considerable trade ; and his per- 
sonal estate was under circumstances so complicated, that the pur- 
chase-money could not be collected. Therefore four or five years 
a'ter his death, till which time Sir Robert Mackreth admitted that 
Whittaker was to be considered owner, a bill was filed by Sir Rob- 
ert Mackreth, to have the contract executed, or delivered up. Lord 
Kenyon decided, and was right in deciding, that the contract should 
be delivered up ; but upon principles, leaving undisturbed any ques- 
tion, that could arise between the real and personal representatives ; 
and there is no doubt, that, if the real representative could then 
have said, he was ready out of his own pocket to pay, 
the Court would have decreed him the estate ; *and have [*615] 
given him an Equity afterwards to call upon the personal 
estate to reimburse him ; and it is quite clear, that, if the real rep- 
resentative had been an heir instead of a devisee, the question 
would have been just the same ; for, the title being good at the 
death of Whittaker, and no question between the parties to the con- 
tract during his life, the real estate in Equity would have descended 
upon the heir ; and there was a clear right in the party to leave the 
estate to descend, as he thought proper. 

It is true, there are many passages in the report of that case, 
going much farther, and a considerable length to establish this ; that 
the case of a devisee is to be distinguished from that of an heir ; 
and that in the case of a devisee' it is to be understood, that, the 
vendee having the estate at the time of the devise in the sense, in 
which he has it in Equity, though it fails, because ultimately he can- 
not have it, yet such a devise is to be understood as a direction, not 
only that the devisee shall take, but that, if he cannot, the executors 
shall purchase another estate for that devisee. This doctrine is very 
important, and somewhat new ; but, when Lord Alvanley is repre- 
sented to state it to that length, it becomes me to doubt, whether 
the inclination I feel to the contrary opinion is well founded. If the 
doctrine is, as it appears stated, all this follows ; that, if the testator, 
instead of this codicil, had simply republished the Will, which would 
speak from that time, then in the construction of this Court the 
devise of all his freehold, copyhold, and leasehold, estates, %vould go 
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to this extent ; that it would be a devise, not only of all the legal 
estates he had at the date of the Will, and of the equitable estate « 

under the contract in these very lands, but that those words 
[*616] must have been construed exactly *as if he had said, he 
gave all his freehold, copyhold, and leasehold, estates; 
meaning those, of which he was then seised in Law, and this estate, 
of which he conceived himself seised in Equity ; and also, if he 
should be mistaten in that, if that equitable estate cannot be con- 
veyed, meaning, under those general words, that his executors should 
out of his personal estate buy some other estate for the benefit of 
those, to whom he had given his freehold estate. That is a very 
strong proposition. 

It is said, that proposition is made out by Coventry v. Carey. 
The facts are very fairly stated in Atkyns. Lord Hardwicke has 
not entered in his note-book the principle of his decree ; but only, 
that he decreed for the Plaintiff. But in Mr. Joddreli's note the 
judgment is probably better given than in Atkyns (1). 

The cases of Election, referred to in that case, Noys v. Mor^ 
daunt (2), and Streaifield v. Streaifield (3), prove nothing more than 
this familiar doctrine ; that if I give an estate belonging to A. which 
I have no power to give without his concurrence, and give any estate 
to A., it shall be understood to be given upon condition, that he shall 
permit my Will to take effect as to the other. If, therefore, Coven- 
try V. Carey contained a case of election, the application of those 
cases is correct ; but, whether they were correctly applied, depends 
altogether upon this ; whether the testator had expressed his inten- 
tion in such a manner as to raise a case of election ; for, 
[''^ 617] ''^ if he had called upon the person, who was his heir at his 
death, to convey any thing, that belonged to that heir in 
that character, he could call upon him to convey nothing but that, 
which was the testator's ; and therefore, if there was any expression 
in that Will affecting property in the hands of the heir, which was 
the testator's, it would pass by the intention declared, not by election. 
So, if this codicil calls upon the residuary legatees of the personal 
estate to give up something, that without their concurrence he could 
not give to the' devisees of the freehold estate, their own property, 
and they withheld it, this Court would compensate out of that per- 
sonal estate, so given, the devisees. But the question here, and in 
Whitiaker v. Whittaker (4), is, what room there was for the appli- 
cation of that doctrine ; for the only question is as to the intention 
by the codicil to say, he gives to the devisee of the freehold estate 
by the Will the estate purchased under the contract, if it should 
become his, or to say, what he might without raising a case of elec- 

(1) The Lord Chmcellor here read the note of the argumeDts in that case from 
Lord Hardwicke's note-book, and of the judgment from Mr. Joddreli's note. 

(2) 2 Vern. 581. 

(3) For. 176. For other references upon the doctrine of Election, see the note, 
airfe, vol. ix. 533. Blunt v. Clxfhtrowy ante, 589, and the notes, vol i. 523, 7. 

(4) 4 Bro. C. C. 31. 
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tion, being only the expression of his own intention, as to the mari- 
ner of disposing of his own personal property, which he had full 
power to dispose of, that he not only gave the estate, if it was his, 
but, if it should turn out not to be his, desires the residuary legatees 
to lay out such a sum of money in the purchase of any other free- 
hold estate the devisee should choose to take. If in Coventry v. 
Carey it was determined, that the intention was to give the manor of 
Twigmore to those, who would have taken the other estate, the pur- 
pose of an exchange being perfectly clear, if upon the whole Will, 
attending to the circumstance, that it was a provision for children, 
that intention appeared, to give Twigmore as a consideration for 
the purchase of a real estate, even named, but, where 
* nothing was said about title, that case was rightly de- [*618] 
cided. But that is not the case of a person, devising, as 
here : viz. an individual at the moment of devising having a specific 
real estate to dispose of; having by his Will given all his real estate 
in one course, and his personal estate, to be laid out in land, in a 
difierent course ; and having between his Will and Codicil entered 
into this contract for the purchase of an estate, and agreed to have 
it, if a good title could be made ; and the question arising as to his 
intention by the codicil, referring to the contract, directing execu- 
tion, &c. if a good title could be made ; and if it cannot, the ques- 
tion is, whether in that event, as well as the other, the personal 
bounty to the residuary legatees should be cut down to the amount 
of the purchase-money. If not, it is impossible to sustain the claim 
of the devisees. Where there is a general direction to lay out 
money in land, the testator takes it for granted, land^ can be pro- 
cured. If a particular estate is pointed out, he conceives a title can 
be made. Upon the point, whether that failing, it may be laid out 
in other lands, after a difference of opinion between Lord Thurlow 
and Lord Rosslyn, it is established, that it may ; that the particular 
estate pointed out, is only the mode directed for executing the pri- 
mary intention for a purchase. 

The doctrine therefore is only this ; that he directs what he be- 
lieves capable of being done in all events, though not in the precise 
mode ; and the Court follows that up ; holding, that being directed 
to be done, it shall be considered as done. But it is quite a differ- 
ent point, whether, if I have a contract for a particular estate, and 
direct, if it becomes mine, it shall go in a certain course, if it never 
becomes mine, yet money, to be laid out in another estate, is to go 
in that direction. Suppose, I have an estate, and wish to 
buy a small * estate in the neighborhood with a house ; [*" 619] 
and contract for that estate ; meaning it for my eldest son ; 
and supposing, no title can be made ; it may be the most distant 
thing from my purpose to take away that value from my other chil- 
dren for the eldest son, if that particular object cannot be obtained. 
Upon what ground is it to be inferred, that, if I cannot succeed in 
that object, I also mean any other estate to be purchased ; not, 
which I had an inclination to buy, but, which my heir at law may, 
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contrary to my intended disposition between him and the rest of my 
family, choose ? The situation of the parties also is altered ; for the 
vendor might be a debtor by specialty in respect of the contract. 
Instead of that, the codicil only directing execution of the contract, 
the testator being under circumstances, upon which he might with- 
draw from the contract, as it could not be executed, yet after his 
death, to make good the question between the heir or devisee and 
the personal representative, a construction is made changing the 
vendor's situation, as a debtor by specialty ; and considering the 
testator as out of mere bounty acquiring another estate ; which he 
never thought of; and would not have so devised. His object might 
have been to buy that estate, as contiguous ; or for other reasons, 
which might demonstrate his purpose to have that estate only. It 
is very difficult to maintain the doctrine in Whiitaker v. fPhitia- 
ker (I), which went beyond what was necessary for the decision. 

My opinion, therefore, as this is a new case, and not falling in 
with that doctrine, or some of the passages I have now referred to, 
is given with great doubt and deference ; and therefore if you are 
dissatisfied, you may have it argued again. But, I think, 
[* 620] it is * carrying the doctrine upon equities, supposed to be 
founded in the intention, nrach farther than a legitimate 
construction of this codicil authorizes, to say, if this estate cannot 
be bought, it amounts to a direction to buy some other estate. 

Upon the second question, my opinion is the same as I expressed 
before ; that,, if I am right in placing the devisee in the situation of 
the heir, he cannot say, he will take an estate the ancestor would 
not be obliged to take ; and, if the objection amounts to more than 
that, which would enable the vendor to say, the vendee shall take 
compensation, if it goes farther, to entitle the vendee to refuse, that 
must decide the condition as to this point between his real and per- 
sonal representatives immediately after his death. Therefore, if no 
title can be made, the devisees are not entitled to take this estate 
without a good title, or to have another estate bought for them. 

April 8th, The cause was re-argued on the part of the Plaintiff. 
The Counsel for the Defendant declined speaking to it again. 

The Lord Chancellor [Eldon]. — ^This case is new in specie, of 
great importance and difficulty. Therefore, I wished it to be spoken 
to again. I cannot get over this difficulty. If a contract is entered 
into, for the purchase of an estate, under hand and seal, that estate 
by force of the contract becomes the estate of the purchaser ; and 
will go to his heir ; who will take it free from all debts by simple- 
contract. The vendor is a creditor by specialty ; and, if the whole 

personal estate would be just sufficient to pay for the 
[* 621] * estate, which was the substance of the contract, the heir 

would take the estate ; and the creditors by simple-con- 
tract would be disappointed ; for there would be a contract by cov- 

(1) 4 Bro. C. C. 31. 
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enant under hand and seal ; with which the executor could be 
charged at law. But, how would it be, if the proposed vendor could 
not maintain an action ; the title being defective ? If he could not 
recover the money at law, will this Court hold, that, as such contract 
was entered into, and the benefit of it devised, that shall be consid- 
ered a devise, not only of the land, so contracted for, but a devise 
of any land that can he purchased with that money ; and, if so, will 
the Court give that effect to the contract and the Will, that will 
prejudice simple-contract creditors ? If that is not the effect as to 
simple-contract creditors, upon what principle can it be said, that 
this is the doctrine, if there are simple-contract creditors, and not, 
if there are no such creditors? In the cases cited ^ there was no 
doubt, if the title had been good, the estate would have descended 
upon the heir against simple-contract creditors : but it was held, 
that, if the title was not good, the heir could not innst upon any 
thing ; and the consequence is, that, the title being bad, the simple- 
contract creditors might have been paid out of the purchase-money, 
that in the case of a good title would have been laid out in land. It 
is very difficult to say, there is a difference between the heir and devi- 
see, where the title of simple contract creditors gomes in question ; 
and, if not, the case must be pursued to the consequence : viz. that 
this is the doctrine of the Court, if there are simple-contract cred- 
itors ; and is not the doctrine, if there are none. I cannot alter 
the opinion I have expressed. 

1. That eveir devise is specific, and consequently that no one can devise real 
estate to which he has not at the time a legal or an equitable title; and, also, that 
alterations of the nature and Quality of the estate subsequentiy to the devise may 
operate as a revocation thereoi ; see the notes to Brydgta v. The Duchess of Chan- 
dos, 2 V. 417. 

2. That the execution of a codicil is a republication of the will to which it 
refers, see, ante, note 4 to Hill v. Chapmofij 1 V. 405 ; and that lands purchased 
or contracted for by a binding agreement, in the interval between the first making 
of the will and its republication, may pass under a general devise contained in the 
will, see notes 1, 2, 3, to PifoU v. ff^aller, 7 V. 98. 

3. The rights and the liabilities both of the heir and the personal representsr 
tives of a person deceased, in respect of any contract entered into by him for the 
purchase or sale of real estates, are to be determined solely by the rights and the 
liabilities of the contracting party as those questions stood at the time of his de- 
cease ; see note 5 to Selon v. Slackj 7 V. 265. 

4. Witlkrespect to the principle upon which the doctrine of election is founded, 
and the application of that principle, see note 8 to Bristow v. Wwrdt^ 2 V. 996, 
with the farther references toere given. 
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688 WABBKN> EX PABTE. [1805. 

WARREN, Ex parte. 
[1805, Afeil 2, 8.] 

Where no one could be procured to act as Committee of a Lunatic, a Receiver 
was appointed, with a salary ; but to be considered, and give security, as Com- 
mittee (a). 

Upon this petition in lunacy it was stated, that no one could be 
procured to act as Committee, and it was proposed, that a Receiver 
should be appointed, with a salary. 

The Attorney General [Hon. Spencer Perceval] objected, that the 
personal property would not be secure ; observing upon the difierent 
nature of the securities given by the Receiver, and by a Committee ; 
that, though property in the funds could be brought into Court, other 
personal property could not ; and that, if in these cases a Receiver 
is appointed, with a salary, it will be difficult to procure Committees. 

The Lord Chancellor [Eldon], expressing reluctance to do 
this, on account of the different nature of the security, it was said 
by Mr. Richards, in support of the petition, that the property con- 
sisted only of real estate and tru^t funds, vested in trustees ; the 
rents and interest of which might be received without vesting the 
funds in the Receiver : to which the person proposed had some par- 
ticular objection. It was therefore proposed, that^the person to be 
appointed Receiver, should have a salary, but should be considered 
as Committee ; and give security as such. 

The Lord Chancellor said, if he gave such security, as is satis- 
factory to the Attorney General, as a Committee does, it was not 
material whether he is called Committee or Receiver ; and made the 
Order accordingly (1). 

See, ante, the note to the ^^nomftnoua ocue, 10 V. 108. 

(a) See Edwards, Receivers in Chancery, ch. 10, p. 423, 424. 
(1) Ex parU RcMiJffe, 1 Jac. & Walk. 639. 
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ACCOMMODATION PAPER. 
See Bankrupt, 19. 

ACCOUNT. 

See Decree. Limitation, 4. Ne 
exeat Regno, 2. 

ACQUIESCENCE. 
See Limitation, 3. 

ADMINISTRATOR. 
See Vesting, 1. 

ADMIRALTY COURT. 
See Prize, 1. 

ADVANCEMENT. 
Provision by Will considered an 
advancement in the life of the 
testator. 489 

AGENT. 

See Agreement, 1, 4. Principal 
and Agent. 

AGREEMENT. 

]. The Court is not bound to de- 
cree a specific performance in 
every case, where it will not set 
aside the contract; nor to set 
aside every contract, that it will 
not specifically perform. 

Under circumstances, that 
would have amounted to a 
breach of trust, inadequacy of 
consideration, arising from 
gross negligence of the agent, 
and a want of due authority, 
the bill was dismissed ; though 
the Plaintiff was unimpeaehed ; 



AGREEMENT— conftntied 

without prejudice to his remedy 
at law. Morthck v. Butter. 

292 

2. No specific performance, if any 
surprise, making it not fair and 
honest to call for it ; the Plain- 
tiff left to law. 305 

3. Small mistakes or inaccuracies 
in a contract are the subject of 
compensation ; but that has been 
extended to a great length. 306 

4. The authority of the agent may 
be by parol, though the agree- 
ment must be in writing. 311 

5. Contract by trustees under a 
power of sale, though by; sub- 
sequent events it cannot be ex- 
ecuted dnder the power, shall 
be made good in equity by the 
effect of the interest acquired 
in the estate bound by the con- 
tract. 315 

6. Vendor, not having a title at 
the date of the contract, shall 
have a specific performance, if 
he procures a title befbre the 
Report 315 

7. Vendor, representing and con- 
tracting to sell the estate as his 
own, cannot object, that he has 
only a partial interest. 

The purchaser is entitled to 
as much as he can have, and an 
abatement. 316 
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AGREEMENT— coftftnuM?. 

8. Contract executed, though the 
consideration was inadequate ; 
not amounting to fraud; but 
without costs. Burrowes v. 
Lock, 470 

9. Principle of the Roman law as 
to contracts, requiring the price 
to exceed half the value. 475 

10. Specific performance of an 
agreement for the sale of an 
estate decreed, notwithstanding 
a variance from the description ; 
with compensation for the de- 
ficiency in value ; though a mi- 
nute examination might have 
discovered the defects ; as in the 
state of the house and the culti 
vatibn of the lands : not for a 
variance from the description, 
as lying within a ring-fence; 
as being an object of sense : 
and upon the evidence the pur- 
chaser being apprised of it 

The premises consisting of 
a leasehold farm, and three 
years having expired pending 
the suit, interest was given to 
the vendor, and a rent set upon 
it in respect of his possession 
Djfer V. Hargrove, 505 

See Devise, 4, 10, 11. Prin- 
cipal and Agent, 1, 2. 
Representatives. Stock, 1, 
West Indies, 1. 

AMENDMENT. 

See Answer, 2. Practice, 5, 9. 

AMICABLE SOCIETY. 
See Friendly Society. 

ANNUITY. 

1. Jurisdiction in equity to order 
instruments, void under the 
Annuity Act, to be delivered 
up. 

Several objections put in a 
course of trial at law. Under- 
hiU V. Harwaod. 209 

2. Bond and covenant to secure an 
annuity. Though the bond is 
barred by the certificate in 
bankruptcy, the penalty being 
finrfeited by a breach, the an- 
nuitant may proceed upon the 
convenant for subseqaeat brea- 



ANNUTTY— am^tntied 

ches; which could not be 
proved. 351 

ANSWER. 

1. Answer of a defendant abroad, 
(not required to be on oath) or<- 
dered to be put in by a person, 
having a general power of atp 
torney to defend suits, 6lc 
without signature. Bayley ▼• 
De WaOciers. 441 

2. After a joint answer by husband 
and wife, and amendment of 
the bill, the husband going 
abroad, the wife, being the ma- 
terial party, cannot be brought 
into contempt without a pre- 
vious order upon her to answer 
separately. 

Order accordingly for a sub- 
pcena to her alone. Tarleten 
V. Dyer. 442 

See Practice, 6, 9, 12, 13. 
APPEAL. 

See Costs, 2. Practice, 1. 
APPOINTMENT. 

1. Appointment of 100/. Sooth 
Sea Annuities to eoe child, and 
2400/. the residue of the fond, 
to the other, those being the 
only objects of the power, not 
illusory. Box v. Whiil^ead, 

31 

2. The execution of a power of 
appointment operates by way of 
limitation of a use under and 
by the effect of the instrument 
reserving the power; the fee 
vesting in the mean time. 255 

3. The execution of a power of 
appointment operates as a lim- 
itation of a use, atuching upon 
the seisin in the tbofBea^ 6lc, 
under the dd instrument 264 

4. Power of appointment does not 
prevent the fee vesting, subject 
to be devested by execution of 
the power. Such a power is a 
mode, which the owner of the 
estate reserves to himself, or 
gives to another, through the 
medium of the Statute of uses, 
of raising and passing an estate. 

265 
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5. Appointment by Will among 

children under a power to the 

father. 

A share, lapsed by the death 
of one in his life, goes among 
all, as in default of appoint- 
ment, notwithstanding a direc- 
tion, that each receiving a 
share should release the fund. 

No presumpti(Hi of satisfac- 
tion or purchase from another 
provision, being expressly in 
satisfaction of a different inter- 
est Burges v. Mawbey, 319 
See Devise, 1, 2. Dower, 2. 

APPORTIONMENT. 
Land-tax, quit-rent, 6lc. not ap- 
portioned as between tenant 
for life and the remainder, 
Sutton V. Chaplin, 66 

ASSIGNEE OP BANKRUPT. 
See Bankrupt, 18. 

ATTORNEY and CUENT. 
See Mortgage. 



B 
BANKRUPT. 

1. Joint certificate in bankruptcy 
allowed as the separate certifi- 
cate of the survivor. Ex parte 
Currie. 51 

2. An uncertificated bankrupt in 
general can acquire property 
only for the creditors. There- 
fore, having entered into a 
trade, in partnership, the cred< 
itors of that partnership have 
no Equity against the assignees 
for an account and application 
to the debts of the property 
used or acquired in that part- 
nership. Everett v. Backhouse, 

94 

3. Under a separate commission 
of bankruptcy the joint prop- 
erty is administered, as if both 
partners were bankrupts, viz. 
in satisfaction of the joint 
debts, either by bill or petition ; 

* in order to ascertain the sur- 
plus, constituting the separate 
interests. 96 



BANKRUPT— am/tiucfif. 

4. Commission of bankruptcy not 
superseded for fi^aud, where 
purchases had been made under 
it. Ex parte Edwards. 104 

5. Part-owners of a ship cannot 
set off their proportions of a 
debt to the bankrupt on that 
account against the debts due 
by the bankrupt to them sever- 
ally. Ex parte Christie, 105 

6. Remedy of a bankrupt against 
commitment by the Commis- 
sioners by writ of Habeas Cor^ 
pus ; not by petition. 

The regularity of the com- 
mitment was questionable. Ex 
parte Tomkinson. 106 

7. A joint and separate creditor 
must elect against which estate 
to go in the first instance ; and 
electing to go against the joint 
estate he has no preference to 
the other joint creditors upon 
the surplus of the separate es- 
tate beyond the separate debts. 
Ex parte Bevan, 107 

8. Under the bankruptcy of an 
executor and trustee, directed 
by the Will to carry on a trade, 
and a limited sum to be paid 
to him by the trustees for that 
purpose, the general assets be- 
yond that fund not liable. Ex 
parte Garland. 110 

9. Order to enlarge the time for a 
bankrupt's surrender can be 
obtained only on the application 
of the bankrupt himself by affi- 
davit, or the assignees. 

One instance, to the contrary 
under very special circumstan- 
ces. Fuller's Case. 183 

10. A commission of bankruptcy 
cannot be resealed, even to cor- 
rect a mere clerical error, after 
any dealing upon it; as if it 
has been opened. Fisher's 
Case. 190 

11. Goods sold to be paid for by 
bills at three months. 

The drawers and acceptors 
becoming bankrupt, before the 
bills were due, the vendors, 
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having received dividends un- 
der their commissions, entitled 
to prove under a commission 
against the vendees, who had 
not indorsed the bills, the de* 
ficiency, as a debt; till that 
shall be- ascertained, acclaim 
and dividends reserved for the 
whole. Ex parte Blackbume. 

204 

12. Alteration in a commission of 
bankruptcy upon mistake per* 
mitted, before it has been 
opened and acted upon : not af- 
terwards. Burraws's Case. 286 

13. Agreement on marriage by the 
husband ^as speedily as may be 
to settle 40/. a-year upon his 
wife, to be paid from his de- 
cease : a sum of money to be 
invested in stock for the pur- 
pose of rabing that annual sum ; 
the dividends for the husbnnd 
for life : the capital for the is- 

. sue, dCrC. Under the husband's 
bankruptcy proof allowed by 
the wife and children for 800/.; 
amounting to a covenant to pay 
that sum upon the marriage; 
and upon the principle of ar- 
rears of an annuity due before 
the bankruptcy. Ex parte 
Granger. 349 

14. Bankrupt's certificate void if 
obtained by money, though 
without his privity. Ex parte 
Butt. 359 

16. Whether affidavits to stay a 
bankrupt's certificate filed, after 
the petition presented must be 
confined to replying to new 
matter introduced by the bank- 
rupt, Quare. Ex parte Butt 

359 

16. The solicitor, to a commission 
of bankruptcy cannot purchase 
under it either for himself or 
another. Ex parte Bennett. 381 

17. A Commissioner of Bankruptcy 
cannot purchase under the 
Commission either for himself 
or another. Ex parte Bennett. 

381 



BANKRUPT— eantimied. 

18. The rule against purchases of 
trust property by the trustee 
applies with more force to a»- 
signees in bankruptcy. 395 

19. Ground of reducing in the first 
instance the proof in bank- 
ruptcy in cases of mortgage 
and deposit of securities. As 
to the efiect of indorsement to 
secure a debt to a greater 
amount, quttre. 

Distinction as to accommo- 
dation paper : the proof not to 
be expunged; but to be held 
for the benefit of the person 
paying in nature of a surety^ 

418 
See Annuity, 2. Baron and 
Feme, 9. Bond, 2. Part- 
ner. Principal and Surety, 
2,3. 
BANK STOCK.— See Stock, 2, 3. 
BARON AND FEME. 

1. Application by a husband for 
the interest of his wife's money 
in Court refiised on her affidavit 
of ill treatment. 56 

2. Right of children to a provi- 
sion out of the property of 
their mother, under a decree, 
directing a settlement by the 
husband on her and her chil- 
dren ; notwithstanding her death 
before the report. 

Demurrer to the biU of the 
children was over-ruled. Jfkr- 
ray v. Lord Elibank. 84 

3. Feme covert may waive her 
equity for a settlement out of 
her own property, even after 
the order, at any time before 
its completion. 88 

4. Husband, where he can, may 
lay hold of wife's property ; and 
this Court will not interfere. 90 

5. Previously to a bill a trustee 
for a feme covert may pay her 
personal property or the rents 
and profits of her real estate to 
her husband: not after a bill 
filed. 90 

6. Notwithstanding an order for a 
proposal for a settlement, under 
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BARON AND FEME— ctmetnucef. 
the equity of a married woman, 
by the death of either, while 
resting id proposal, the right by 
survivorship as between the 
husband and wife, is not affects 
ed. 91 

7. Decree for the arrears and grow- 
ing payments upon a bond for 
an annuity upon separation be- 
tween husband and wife, the 
trustee refusing to enforce the 
bond without an indemnity. 
An appropriation to answer the 
growing payments was refused, 
Cooke V. Wiggins, 191 

8. Money settled to the separate 
use of the wife, and in the 
event of no children to her ab- 
solutely, surviving the husband ; 
with power to the trustees with 
her consent to invest it in land. 

No lien upon estates, pur 
chased by the husband, having 
obtained the money from the 
trustee: the circumstances not 
raising the presumption as if 
he had been under an engage- 
ment to purchase, that his pur- 
chases were in pursuance of 
that engagement ; and upon the 
evidence the fact of the appli- 
cation of the trust fund, or, the 
inability of the husband by other 
means, not being made out. 

Not a specialty debt from the 
husband by the effect of his 
covenant not to obstruct the 
appointment of the wife under 
a power. Lench v. Lench, 51 1 

9. Settlement by husband in con- 
sideration of the portion or 
fortune, which he would have 
or receive upon his marriage, 
limited to the portion received 
upon the marriage ; not extend- 
ing to make him a purchaser of 
future accessions ; unless that 
intention is clear. 

The wife, therefore, entitled 
to an additional provision out 
of a subsequent interest, aris- 
ing to her, as next of kin ; 
which equity was administered 



BARON AND FEME— conft'niiMf. 

upon her bill against the assign- 
ees under the bankruptcy of 
her husband ; and the admin- 
istrator cannot set off a debt 
from the husband to the intes- 
tate's estate. Carr v. Taylor. 

674 

10. As to the right of the husband 
to sue in his own name for the 
legal chose in action of his wife, 
QuiBre. 579 

11. No jurisdiction in equity by the 
consent of a married woman 
upon examination to transfer to 
her husband personal property, 
settled in trust for her, surviving 
her husband, absolutely. Rich" 
ards V. Chambers: Seaman v. 
DuiU. 580 

See Answer, 2. Bankrupt, 
13. Fraudulent Convey- 
ance. Parent and Child. 
Purchase, 1. 
BILL. 

See Bankrupt, 
and Debtor. 
Surety, 2, 3. 
BILL OP REVIVOR.— See Costs, 

3. 
BOND. 

1. Where a man executes a bond, 
meaning it to be the joint bond 
of himself and another, who 
does not execute, it is the sev- 
eral bond of the former : but 
he may have it delivered up ; as 
contrary to the intention. 225 

2. Mistake by making a bond joint 
only, instead of joint and sev- 
eral, rectified in equity and 
bankruptcy. 227 

See Principal and Surety, 1, 
3. 
BREACH OP COVENANT. 
See Landlord and Tenant, 3. 



CANAL. — See Injunction. 
CAPITA.— See Distribution. 
CERTIFICATE op BANKRUPT. 
See Bankrupt, 13, 14. 



19. Creditor 
Principal and 
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CERTIFICATE of MASTER 
OB SIX CLERK.— See Prao 
tice, 10. 
CHARGE. 

1. Power by marriage settlement 
to the husband to charge not 
confined to the immediately 
preceding limitation of the re- 
version to him; but held to 
over-reach all the prior limita- 
tions. Stackhause v. Bamstan. 

453 

2. Construction of a charge by 
will, if the reversion should nev- 
er fall to the testator : viz. if 
it should not come to him per 
sonally, in his life : the charge 
therefore effectual ; though the 
reversion came to lus heir. 
Stackhouse v. Bamston. 453 

3. Equitable charge on real estate 
not barred by lapse of time 
without demand, though con- 
siderable ; and though at length 
brought foward under circum- 
stances not favorable ; yet not 
equivalent to, or affording a 
presumption of, a release. Ac- 
count of the interest against a 
tenant for life; not limited to 
six years. Stackhouse v. Bam- 
ston. 453 

4. Whether a charge by Will for 
payment of debts revives a debt, 
barred by the Statute of Lim- 
itations, Quare. 8t€u:khouse v 
Bamston, 453 

CHARITY. 

1. Bequest of the residue of per- 
sonal estate for the use of the 
Welch Circulating Charity 
Schools, as long as they should 
continue, and the increase and 
improvement of Christian knowl- 
edge and promoting religion, 
and to purchase Bibles and 
other religious books, pamph- 
lets, and tracts, as the trustees 
should think fit, to go to the 
same uses with those already 
bought, and to be kept in a 
house, devised for that purpose. 
The devise of the house void : 
the personal bequest sustained, 



CHARITY.— roiUiiiiiud. 

as a general charitable porpoee 
of promoting Christian knowl- 
edge; to be executed, regard 
being had, as far as reasonably 
may be, to the particular Char- 
ity pointed out; with checks, 
making it consistent with the 
establishments of the country, 
viz. as to unlicensed schools, 
itinerant preachers, 6lc. At' 
tomejf'Genaral v. Stqmey. 22 

2. Money secured by assignment 
of the poor rales and county 
rates, is within the Stat. 9 Geo. 
U. c. 36 ; and therefore cannot 
pass under a bequest to a Char- 
ity. J^nch V. Squire. 41 

3. Ante, Vol. IX. 399. 
Bequest, in trust for such 

objects of benevolence and lib- 
erality as the trustee in his own 
discretion shall most approve, 
cannot be supported as a char- 
itable legacy ; and is therefore 
a trust for the next of kin. 
Morice v. The Bishop of Dur* 
ham. 522 

4. A Charity, bad in part, must 
fail as to the whole ; if every 
part is connected ; as a bequest 
to educate children, the first 
part of the plan being to build 
a school. 534 

5. Where the principal part of a 
Charity fails, the whole fiiils; 
though part would have been 
good, if unconnected; as a 
bequest to an infirmary, or a 
school, connected with a pur- 
pose of building it 538 

6. The Court has never executed 
' a charitable purpose, unless 

described by the Will, or the 
property devoted to Charity in 
general. 

In the latter case the applica- 
tion, either by the trustees, or 
the Crown, must be to pur- 
poses eiqiressed in the Stat. 34 
Eliz. c. 4, or analogous to those. 

540 

7. A lease for ninety-nine years of 
a charity estate, a fiirm, as a 
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CHARITY,— amHuued. 

husbandry lease, cannol stand, 
without proof of a consider- 
ation, showing, that it is fair 
and reas(wable, and for the 
benefit of the Charity. 

Under tlie circumstances, 
long possession permitted, and 
the Defendant being the per- 
sonal representative, such lease 
was set aside, without costs, 
and without imposing an ad- 
ditional rent, previous to the 
bill; but future cases will not 
be so treated. Attonuy^Oenr 
eral v. Owen. 555 

CHATTEL. 

1. Injunction upon the jurisdiction 
to protect the enjoyment of a 
specific chattel, not properly 
the subject of compensation by 
damages. Lady Arundell v. 
Phipps. 139 

2. Jurisdiction for specific delivery 
of a chattel, the value of which 
is not to be estimated by dam- 
ages. 163 

CHILD. 

See Baron and Feme, 2. Grand- 
child. Infant. Maintenance. 
Parent 

CHOSE IN ACTION. 

See Baron and Feme, 10. 

CUENT AND ATTORNEY. 
See Mortgage. 

COMMISSION OP BANKRUPT. 
See Bankrupt, 17. 

COMMITMENT. 
Discharge from a commitment for 
a supposed contempt in bank- 
ruptcy ; which failed, with the 
proce^ing, on which it was 
founded. 

Subsequent detainers stand; 
according to the practice at law. 
Ex parte DumhelU 328 

COMPENSATION. 
See Agreement, 10. 

CONSENT TO MARRIAGE. 
See Marriage, 1,2. Portion. 

CONSIDERATION. 

1. Relief in equity upon inadequa- 
cy of consideration, so extreme, 
as to satisfy the Court, that 



CONSIDERATION.— €on/tii|i^. 

there must have been imposition 
or oppression. Underhill v. //or- 
toawi, 209 

2. Whether the Court has gone 
farther than to restrain enforc- 
ing a security pro turpi causa, 
and has taken the property out 
of possession of the party, ex- 
cept as to the creditors, Qumre. 



CONTINGENT REMAINDER. 

See Copyhold, 1. 
CONTRACT.— See Agreement. 
CONVERSION OP ESTATE. 

See Trust, 9. 

COPYHOLD. 

1. The estate of the Lord will 
preserve contingent remainders 
of copyhold estate. 282 

2. Devise of all copyhold estates, 
in general terms, unrestrained, 
to a child, passes all copyholds, 
surrendered and not surrendered 
to the use of the will. Blunt 
V. Clitherow. 589 

3. The point, that the doctrine of 
election reaches the customary 
heir, claiming a copyhold estate 
for want of a surrender, admit- 
ted at the bar. Blunt v. Clith- 
erow. 589 

COSTS. 

1. Costs of proving a debt before 
the Master under the usual de- 
cree upon a creditor's bill not 
allowed. Abell v. Screech. 355 

2. Where a question arises upon 
the interest in a trust fund, sep- 
arated firom the general residue, 
the costs must come out of the 
particular fund; and having 
been given by the decree, as 
specifically prayed by the bill, 
out of the general personal es- 
tate, the decree, though afiirm- 
ed in other respects, was cor- 
rected in that particular; be- 
ing considered as relief prayed ; 
and therefore not within the 
rule against appealing for costs 
only. Jenaur v. Jenour. 562 

3. No revivor for costs alon^ 
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COSTS— continued. 

unless to be paid out of the es- 
tate. 572 
See Infant Trustee. Prac- 
tice, 7, 8. 

COUNTY RATES.— See Charity, 
2. 

COVENANT. 

See Landlord and Tenant, 1, 3. 
Satisfaction, 1, 2. 

CREDITOR AND DEBTOR. 
Bill taken for an antecedent debt, 
without indorsement, proving 
bad, the antecedent debt may be 
resorted to ; but if the bill is 
discounted without indorse- 
ment, and no antecedent debt, 
it is evidence of a purchase ; 
and there is.no demand. 206 
See Consideration, 2. Fraud- 
ulent Conveyance. 

CROWN.— See Prize, 1. 

CURACY. 

Purchase of the Impropriate Rec- 
tory of Clerkenwell for the use 
of the parishioners and inhabi- 
tants. The nomination of the 
curate had been by decree de- 
clared to be in the parishion- 
ers and inhabitants, paying to 
church and poor. The Lord 
Chancellor expressed an opin< 
ion, that assessment gave the 
right; though actual payment 
had not been made ; but an 
election on that principle was 
not disturbed, on the ground of 
common consent ; no objection 
having be^n made at a general 
meeting ; and the parish having 
no representative meeting in 
Vestry for this purpose. AttoT' 
ney General v. Forster. 335 

CURRENCY.— See Interest, 1. 



DEBTOR.— See Creditor. 

DECREE. 

A final decree, upon a sum ascer- 
tained, is equal to a judgment ; 
but a mere decree for an ac- 
count of the Plaintiff's demand, 
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and of the personal estate come 
to the hands of the Defendant, 
with a mere direction for pay- 
ment out of the result of that 
account, does not prevent the 
executor paying a judgment. 
Perry Y.PheHps, 34 

DECREE BY DEFAULT. 
See Practice, 2. 

DEED. 

See Evidence, 4, 5. 

DEMURRER. 

Demurrer, good to the relief, ia 

good to the discovery sought 

with a view to the relief. Boxer 

V. Melhsh. 544 

See Practice, 12, 13. 

DEPOSIT.— See Bankrupt, 19. 

DETAINER.— See Commitment. 

DEVISE. 

1. Distinction as to the effect of a 
partition upon a devise. 

If the conveyance goes no 
farther, the devise is not revok- 
ed ; as it is, if he takes the di- 
vided estate, with a power of 
appointment. 256 

2. Ground of the distinction, as to 
the revocation of a devise, be- 
tween a partition merely, and 
with the addition of a power of 
appointment. 284 

3. A. seised in- fee, subject to a 
jointure of 500Z. a-year to his 
wife, by Will, duly executed to 
pass land, gave to his wife 
*' 200/. per annum during her 
natural life in addition to her 
jointure ; " his debts being pre- 
viously paid ; and to his two 
younger children 6000/. each; 

*and appointed three persons 
as trustees of inheritance for 
the execution hereof." Wheth- 
er any interest in, or power 
over, the real estate passes to 
the trustees, Qutsre, 
The Lord Chancellor, not being 
satisfied with a certificate of the 
Court of Common Pleas in the 
negative, upon a case directed, 
sent a case to the Court of 
King's Bench ; there being only 
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DEVISE— continued. 

one instance of sending a case 
back to the same Court to be 
reviewed. Trent v. Manning. 

495 

4. Devisee, claiming the benefit 
a contract for the purchase of 
an estate, directed to go to the 
uses of the Will, the title prov- 
ing defective, has no claim upon 
the personal estate either to 
have the purchase-money, or 
another estate purchased, or the 
purchase completed, notwith- 
standing the defect. Broome v. 
Monck, 597 

5. Estate contracted for after a 
general devise will pass by a 
republication ; and must be paid 
for out of the personal estate. 

605 

6. Every devise, whether particu- 
lar or general, is specific; as 
the devisor must have tha land 
at the date of the Will, and 
continue to have it until his 
death. 605 

7. By a general devise an estate, in 
which the devisor has acquired 
the equitable title, passes. 605 

8. Devisee not to be more favored 
than a particular legatee. 608 

9. Equitable title, acquired after a 
general devise, passes by repub- 
lication. 611 

10. Devisee or heir entitled to the 
benefit of a contract for pur- 
chase, and to an application of 
the personal estate in payment, 
if a title can be made : not oth- 
ierwise. 611 

11. Contract for a purchase, gener- 
ally : by a devise of the *r«al 
estate, before the purchase is 
completed, the money will pass. 

613 

12. By a contract for a purchase, 
if the vendor has a good title, 
in equity it is the real estate of 
the purchaser ; and will pass by 
his Will ; or descend ; and the 
devisee or heir may call for ap- 
plication of the personal estate 
in payment. 613 
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See Copyhold, 2. Election. Rep- 
resentatives. Trust. 
DISCOUNT, 

See Creditor and Debtor. 
of| DISCOVERY.— See Demurrer. 
DISTRIBUTION per Capita, and 
per Stirpes. 

1. Bequest of one fourth to the 
children of A. and one other 
fourth to or among the children 
of B. distribution per capita. 
Ladif Lincoln v. Pelham. 166 

2. The rule of distribution per 
capita applied to a bequest to a 
brother and the children of a 
deceased brother ; though under 
the Statute they wotSd have 
taken per stirpes, 176 

DOWER. 

1. Implied bar of dower by a pro- 
vision under a covenant in the 
marriage settlement. 20 

2. See ante, Vol. VII. 567. 
Upon a re-hearing, the Lord 

Chancellor affirmed the order, 
upon the point, that a purchas- 
er, to avail himself of an out- 
standing term against dower, 
must have procured an assign- 
ment, or at least a declaration 
of trust ; or have got possession 
of the deed, creating the term. 
Upon the other question, 
though appearing not to be 
raised by the case, the Lord 
Chancellor expressed a clear 
opinion, that a general power 
of appointment over the whole 
estate may subsist in the same 
person, who has the fee-simple. 
MaundreU v. MaundreU. 246 

3. Conveyance to such uses as A. 
shall appoint, and for default of 
appointment, to him in fee, a 
mode used to prevent dower. 

263 

See Notice. Satisfaction and 

Performance, 4. Term, 4. 

E 

EJECTMENT. 

See Landlord and Tenant, 4 
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ELECTION. 

1. Election, where testator gives 
what belongs, not to him, but to 
another; to whom he gives 
some estate of his own ; upon 
an implied condition, that the 
other shall part with his own 
estate, or not take the bounty. 

609 

2. Election upon a Will disposing 
of the estate of another, and 
giving an estate to him : upon 
an implied condition, that he 
shall permit the Will to take 
effect. 616 

See Bankrupt,?.' Copyhold, 3. 
ELECTION OP A CURATE. 

See Curacy. 
EVIDENCE. 

1. Examination after publication 
confined to general credit, and 
to facts not material to what is 
in issue in the cause. Carlos 
V. Brooke, 49 

2. Not competent even at law 
upon an examination to the 
credit of a witness to ask the 
ground of the opinion. The 
general question only is per- 
mitted, whether he is to be be- 
lieved on his oath. 50 

3. The rule of evidence in the Ac- 
countant General's office ought 
to be the same as in the Court 
Therefore upon the marriage of 
a woman, entitled to the interest 
of a fund for her separate use, 
an affidavit was required, be- 
yond the marriage, and identity, 
that there was no settlement, or 
agreement for a settlement; 
without prejudice to future ca- 
ses. Cknfton v. Gresham. 288 

4. A witness to a deed must state 
the circumstances of the execu- 
tion : the sealing and delivery. 

In this case an objection, that 
he had stated merely, that he 
was present at the execution, 
and was a subscribing witness, 
when the party executed and 
signed, did not prevail, upon 
the circumstances; especially 
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as the execution was nol put 
in issue. Burrowes v. Lock. 

470 
6. Witness is not at liberty to con- 
tradict his attestation. 

In such a case other evidence, 

from circumstances, admissible : 

as, where there is no witness, 

or the person does not exist, 

sealing and delivery may be 

presumed from proof of the 

hand-writing. 474 

See Principal and Agent, 1 

2,3. Will, L 

EXCEPTIONS. 

See Practice, 5. 
EXCHANGE (Bill of). 

See Bankrupt, 19. Principal 
and Surety, 2, 3. 
EXECUTOR. 

1. Executors trustees of the res- 
idue, undisposed of, for the 
next of kin by the effect of ex- 
pressions in the Will, import- 
ing a trust, and reversionary 
legacies upon the decease of 
two annuitants. Legacies to 
the next of kin do not exclude 
them. Sele$f v.' Wood. 71 

2. Bequest of annuities for life: 
'* when dead to return to the ex- 
ecutors : a legacy to the execu- 
tors beneficiSly: not as trus- 
tees. SeUy V. Wood. 71 

3. One executor having a legacy 
for his trouble, parol evidence 
was admitted on behalf of his 
co-executrix, an infant, to rebut 
the presumption for the next of 
kin ; and she was held entitled 
to the residue, undisposed of. 
Williams v. Jones. 77 

See Ne exeat Regno, 2. 
Representatives. Vesting, 
1. 
EXECUTORY DEVISE. 
See Waste, 1. 



F. 

FARM STOCK. 

See Landlord and Tenant, 2. 
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FATHER.— See Parent 
FEME.— See Baron. 
FOREIGN STATE. 

1. The Court refused to order 
dividends, received before the 
bill filed, of stock, purchased 
by the old government of Switp 
zerland, to be paid into Court 
by the trustees on the applica- 
tion of the present government, 
without having the Attorney- 
General a party. Dolder v. 
The Bank of England. 352 

2. Stock in the funds of this coun- 
try, the property of the Amer- 
ican state of Maryland before 
the revolution, after that event 
held to belong to the crown as 
bona vacantia* 354 

FORFEITURE. 

See Landlord and Tenant, 1. 
Portion. 
FRAUD. 

See CcMisideration, 1. Waste, 
3. 
FRAUDULENT CONVEYANCE. 
Under a covenant upon marriage 
by the husband and the trustees, 
in case his wife should survive 
him, to pay her a sum of mon- 
ey, she is a creditor within the 
statute against fraudulent con- 
veyances, 13 Eliz. c, 5. Rider v. 
Kidder. 360 

See Purchase, 1. 
FRIENDLY SOCIETY. 
After one order upon petition un- 
der- the Friendly Society Act, 
the subsequent orders may be 
obtained on motion. Ex parte 
a Friendly Society. 287 



GRAND-CHILD. 
Under a bequest to children grand 
children are not entitled, except 
from necessity ; as, if the Will 
would otherwise be inoperative ; 
or, where by other words, as 
*' issue," it clearly appears, that 
the word " children " was used, 
not in the proper, but in a more 
extessire, sense. 
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The construction not altered 
upon the inference from the 
testator's knowledge of the cir- 
cumstances of the family. Rod- 
cKffe V. Buckley. 195 

See Maintenance. 
GUARDIAN. 

See Practice, 4. 
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HEIR. 

1. Heir, entitled by way of re- 
suiting trust until the determi- 
nation of an event, upon which 
future contingent estates were 
to arise, restrained from cutting 
timber. 8tamfield v. Hahet' 
gham. 273 

2. Whatever is not disposed of in 
equity results to the heir, as at 
law. 280 

See Devise, 10, 12. Rep- 
resentatives. 
HUSBAND.— See Baron. 
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ILLUSORY APPOINTMENT. 

See Appointment. 1. 
INADEQUATE CONSIDERA- 
TION. 
See Agreement, 1, 8. Consid- 
eration, 1. 
INCUMBRANCE- 

See Notice. Purchase, 2. 
Term 3, 4. 
INDORSEMENT.— See Bankrupt, 

19. 
INFANT. 

l.The Court of King's Bench 
has not any of the delegated 
authority, as to infants, existing 
in the King, as parens patri€B, 
and residing in the Court of 
Chancery, as representing the 
King. 59 

2. The Court will act for the ben- 
efit of an infant, without regard 
to the prayer of the petition. 59 
See Parent. Praetice, 4. 
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INFANT TRUSTEE. 

The necessary costs of an infant 
trustee, ordered to convey under 
the statute of Queen Anne, 
allowed. 

Motion to commit the mother 
for not permitting the infant to 
convey not a proper mode of 
taking the opinion of the Court 
Ex parte Cant. 554 

INHABITANT. 
Various senses of the term '' inha- 
bitant," with reference to the 
nature of the subject. 399 

INJUNCTION. 

Order specifically to repair the 
banks of a canal, and stop-gates, 
and other works, refused. 

But the effect was obtained 
by an order to restrain imped- 
ing the Plaintiff from navigat- 
ing, using, and enjoying, by 
continuii^g to keep the canals, 
banks, or works, out of repair, 
by diverting the water, or pre- 
venting it by the use of locks 
firom remaining in the canals, 
or by continuing the removal 
of a stop-gate. Lane v. Newdi* 
gate. . 192 

See Chattel. 1. Practice, 14, 
15, 16. 
INTEREST. 

1. Legacies in the currency of Ja- 
maica; where the testator re- 
sided; assets and executors in 
both countries. 

The legatees, living in this 
country, not entitled to Jamaica 
interest. Bourke v. Ricketts. 

330 

2. Interest upon legacies from a 
year after the death, upon the 
presumption, that the property 
is got in by that time, and mak- 
ing interest. 333 

See Charge, 3. 
IRRELIGION. 

See Parent and Child, 3. 



JAMAICA INTEREST. 
See Int^est, 1. 



JOINT-BOND.— See Bond, 1, 2. 
JOINT-CREDITOR.— See Banks 

rupt. 
JUDGMENT — See Decree. 
JURISDICTION. 

See Chattel. Foreign State. 
Infant, 1. Parent and 
ChUd, 1. Trust, 8. Weat 
Indies. 



R 

KING (The). 
See Ne exeat Regno, 1. 
12. 
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LACHES.— See Mortgage, Trust, 

7. 
LANDLORD and TENANT. 

1. Relief against a forfeiture under 
a covenant for re-entry for non-. 
payment of rent: Not, where 
the recovery in ejectment waa 
also upon breach of other cove- 
nants. Wadman v. Calcrqft. 

m 

2. Order specifically to restore to 
a tenant the stock, 6lc. on the 
farm, seized by the landlord 
under a distress and bill of sale : 
the landlord not stating, whether 
the sum, under which by the 
terms of the contract he was 
not to enforce his remedies, was 
due. Nutbroum v. Thornton, 

159 

3. Decree against a Lessee of Al- 
um Works, to prevent a breach 
of a covenant to leave stock of 
a certain amount at the expira^ 
tion of the lease. 161 

4. Equity for a landlord, against 
whom judgment had been ob- 
tained in ejectment by his own 
negligence, to restrain his ten- 
ant, and those, to whom he had 
attorned, from setting up the 
lease against his ejectment; 
though only a year and three 
quarters of the term was unex- 
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LANDLORD and TENANT — 
continued. • 
pired; and it is not necessary, 
that the ejectment should be 
brought before the bill actually 
filed. Baker v. MelHsh. 544 

LAND-TAX. — See Apportionment. 

LEGACY.— See Interest, 1, 2. 

LEGATEE.— See Devise, 8. 

LESSOR AND LESSEE. 
See Landlord. 

UMITATION. 

1. Plea of the Statute of Limita- 
tions by an executor, the testa- 
tor having died in 1786, though 
probate was not taken till 18(H2, 
allowed : the allegation of the 
bill upon a fair construction 
being, that the Defendant had 
possessed the personal estate, 
and therefore might have been 
sued, as executor de son tort, 
previously to 1792. Webster 
V. Webster. 93 

2. Though the Statute of Limita- 
tions does not apply to any 
equitable demand, equity takes 
the same limitation in cases an- 
alogous to those at law. 466 

3. No limitation to a rent-charge 
in law or equity. 

But the demand may be ex- 
cluded .by presumption from 
length of time, and acquies- 
cence. 467 

4. Account of rent and profits lim- 
ited to six years by analogy to 
leg^ limitation. 469 

See Charge. 
LUNATIC. 

1. Repairs, made without a pre- 
vious Order, though reported 
necessary, not allowed to the 
Committee of a lunatic's estate. 
Anon. 104 

2. Where no one could be pro- 
cured to act as Committee of 
a lunatic, a Receiver was ap- 
pointed, with a salary; but to 
be considered, and give security, 
as Committee. Ex parte Wear- 
ren. 
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MAINTENANCE. 

1. Maintenance allowed in the 
case of children and grand- 
children; though the interests 
were contingent, with reference 
to the case of survivorship ; ac- 
cumulation directed; and no 
express authority for any ap- 
plication during minority except 
for the younger children, survi- 
ving the eldest, in the event of 
his death under twenty-one, 
without issue. 

The Court refused to make 
the Order on petition ; and di- 
rected a bill to be filed. JPotr- 
man v. Crreen, 45 

2. Maintenance not allowed out 
of legacies to children, given 
over in case of their deaths un- 
der twenty-one without consent 
of the legatee over. 48 

MARRIAGE. 

1. Consent to marriage once given 
shall not be withdrawn by ad- 
ding terms, that do not go to 
the propriety of giving the con- 
sent. 242 

2. Consent to marriage on the of- 
fer of a settlement after mar- 
riage is sufficient. 244 

3. Bond to marry a woman, or pay 
a sum of money, established at 
law. 

Injunction, till the hearing, 
on grounds of public policy; 
being an engagement, founded 
upon expectations under the 
Will of a third person, (though 
not a relation) from whom it 
was kept secret, to marry at 
his death; and no mutual obli- 
gation. Cock V. Richards. 429 

4. Actions would lie upon mutual 
promises of marriage. 438 

5. Action on the case upon a parol 
promise of marriage. 439 

MARRIAGE AGREEMENT. 

See Satisfaction, 4. 
MARRIAGE without CON- 
SENT. ' 

See Portion. 
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MASTER'S CERTIFICATE. 

See Practice, 10. 
MISREPRESENTATION. 

See Trust. 
MISTAKE.— See Bankrupt, 12. 

Bond, 2. Practice, 5, 6. 

MONEY CONSIDERED AS LAND. 

As between the representatives 
money considered land under a 
direction in a settlement with 
all convenient speed after re- 
quest to lay it out ; though no 
request was made; upon the 
construction, all the limitations 
being adapted to real uses, and 
other circumstances. Thorn- 
ton V. Hawley. 129 
MORTGAGE. 

General rule, that a mortgagee, 
shall not charge for receiving 
the rents personally ; though he 
may have a Receiver at the ex- 
pense of the mortgagor. 

Liberty was therefore given 
to surcharge and falsify an ac- 

' count, settled with that allow- 
ance; acquiescence having no 
effect ; the mortgagee being the 
attorney of the mortgagor. 
Langstafe v. Fenwick, 406 
See Bankrupt, 19. 
MOTHER.— See Parent. 
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NE EXEAT REGNO. 

1. Prerogative by writ of Ne exeat 
Regno to restrain a subject 
from leaving the kingdom : and 
by the Great or Privy Seal to 
recall a subject abroad ; and if 
not obeyed, to take his property. 

63 

2. Writ of Ne exeat Regno^ a high 
prerogative writ, originally ap- 
plicable to purposes of state ; 
afterwards extended to private 
transactions; confined to cases 
of equitable debt. 

The affidavit must be as pos- 
itive as an affidarit to hold to 
bail ; information and belief ad- 
mitted only upon matter of pure 



NE EXEAT REGNO— cofrftfiiiedL 
account, as between partners 
and executors. 

The application ought to be 

as prompt as possible. Jach' 

son V. Petrit. 164 

NEXT FRIEND.— See Tmst, 2. 

NEXT OP KIN.— See ^Charity, 3. 

Executor, 1, 2, 3. Trust, 10. 
NOTICE. 

Distinction between the cases of 
dower and a mesne incnm- 
brance as to the effect of no- 
tice ; preventing the preference 
by getting in the legal estate 
in the latter case; not in the 
former. 261 

See Term, 2, 4. Trust, 8. 



OBLIGOR AND OBLIGEE. 
See Bond. 



PARENT AND CHILD. 

1. Jurisdiction of the Court of 
Chancery, representing the 
King, as Parens PatrxtB^ to 
control the right of a father to 
the possession of his child un- 
der circumstances. 

Order, restraining him from 
removing the child, or doing 
any act towards, or for the pur- 
pose of, removing it, out of the 
jurisdiction. 

The Court would not give 
the possession to the mother 
having withdrawn from her hus> 
band. De ManneviUe v. De 
Mannemlle. 52 

2. No affidavit necessary to obtain 
an order, that a child, a ward 
of Court, shall not be taken 
out of the jurisdicticm, even to 
Scotland. 56 

3. Jurisdiction to prevent parents 
preaching irreligious doctrines 
in the presence of their families. 

58 
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PARENT AND CHILD — con/m- 
ueeL 

4. Jurisdiction to remove a child 
from its father, in constant 
habits of drunkenness and blas- 
phemy, poisoning the infant's 
mind. 61 

See Infant 
PARISH — See Will, 2. 
PAROL PROMISE of MAR- 
RIAGE, 
See Marriage, 4, 5. 
PARTITION.— See Devise, 1, 2. 
PARTNER. 
A partner, retired upon a bond 
for the balance, due to him, and 
a covenant of indemnity, with 
a surety, being upon the bank- 
ruptcy of the remaining part- 
ners arrested by the joint cred- 
itors, his petition for the appli- 
cation of the specific stock and 
debts of the old partnership to 
the creditors of that partnership 
in preference was dismissed: 
with liberty to file a bill. Ex 
parte Fell, 347 

See Ne exeat Regno, 2. 
PENALTY. 

See Principal and Surety, 1. 
PERFORMANCE. 

See Satisfaction. 
PERSONAL REPRESENTA- 
TIVE. 

. See Representatives. 
PLEADING. 

See Demurrer. Practice, 13. 
POOR RATES.— See Charity, 2 
PORTION. 
Portion given over as to the greater 
part upon marriage without 
consent of executors. 

A conditional consent, upon 
the offer of a settlement, re- 
tracted on a subsequent refusal 
to settle, and the marriage tak- 
ing place afterwards; no relief 
against the forfeiture. Dash- 
wood V. Lord Bulkeky, 230 
See Satisfaction and Perform- 
ance, 5. 
POWER. 
1. Not necessary to recite an in- 

voL. X. 2! 
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tention to execute a power ; if 
the act can be done only by that 
authority. 

But where the act purports 
to pass the interest, it shall be 
considered so intended, and not 
to exercise an authority. 257 
2. An express estate for life, with 
a power to dispose by Will, does 
not give the absolute interest, 
so as to preclude the necessity 
of executing the power. 

An execution by Will revoked 
by a subsequent 'conveyance 
upon a sale by the tenant for 
life, having obtained the legal 
estate; and that not being an 
execution within the intent of 
the power, the estate passed 
under a general residuary devise 
against the purchaser. Reid v. 
8hergold. 370 

See Appointment Devise, 1. 
Dower, 2. 
PRACTICE. 

1. Order on motion and consent, 
that a petition of Appeal from 
the Rolls may be withdrawn. 
Thomson v. Thomson. 30 

2. Upon a decree taken by default 
of the Defendant at the hearing, 
the evidence is not to be entered 
as read. Stuhhs v. , 30 

3. Abatement by the marriage of 
a female Plaintiff in a bill of 
discovery after Answer. The 
Defendant cannot have the 
costs. Dodson v. Juda. 31 

4. Order appointing a guardian for 
an infant Defendant, on the 
motion of the Plaintiff. WiU 
Hams V. Wynn, 159 

5. Amendment of exceptions per- 
mitted upon mistake. Dolder 
V. The Bank of England. 284 

6. Answer not taken off the file 
upon mistake; but a supple- 
mental Answer permitted. 285 

7. Defendant after an Order for 
time cannot have security for 
costs from a Plaintiff, living out 
of the jurisdiction. Anon, 287 

8. At law, if the Defendant has 
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taken any step, he cannot have 
security for costs. 287 

9. The Practice formerly was to 
permit the amendment of an 
Answer in case of mistake ; now 
a supplemental Answer is put 
in. 

The affidavit must state, that 
the Defendant, when he put in 
his Answer, did not know the 
circumstances, upon which he 
Implies, or any other circum- 
stances, upon which he ought 
to have stated the fact otherwise. 
WeUs y. Wood. 401 

10. As to the Practice of moving 
upon the certificate of the Mas- 
ter, that no examination is put 
in, or of the Six-clerk, that 
there has been no proceeding, 
d&c. before the certificate actu- 
ally granted, and whether notice 
should be given by the Master, 
before he grants it, Quare. * 
Wills V. Fugh. 402 

11. After a Decree the suit may be 
revived by a Defendant, or the 
representative of a deceased 
Defendant. Williams v. Cooke. 

406 

12. Defendant having applied, and 
obtained an Order, for time to 
answer, cannot put in an An- 
swer and Demurrer, without a 
special tase. 

As the Demurrer, being 
coupled with an Answer could 
not be taken off the file, it was 
moved to be expunged or over- 
ruled. Taylor v. Milner, 444 

13. Order for time to plead, answer, 
or demur, must be on condition 
of not demurring alone; and 
the mere denial of combination 
is not an Answer within that 
condition. 447 

14. Plaintiff, entitled to move for 
the common injunction to stay 
execution for want of an An- 
swer, cannot in the first in- 
stance move for the special in- 

* Se6 the note, 404. 



PRACTICE— coitftmced 

junction to stay trial* GarUck 
V. Pearson. 450 

15. Injunction in the Court of 
Chancery stays all proceedings, 
if before declaration ; if after, 
it stays execution only. 452 

16. Ancient Order, that an Injunc- 
tion shall not be obtained, ex- 
cept by motion in open Court. 

452 
See Answer, 1. Devise, 3. 
Friendly Society. Infant, 2. 
Infant Trustee. 
PREROGATIVE. 

See Ne exeat Regno, 1. 
PRINCIPAL AND AGENT. 

1. Though an agent may within 
the scope of his authority bind 
his principal by his agreement, 
and in many cases by his acts, 
evidence of his declarations is 
confined to what is, either by 
the statement itself, or as tend- 
ing to determine the quality of 
contemporary acts, the founda- 
tion of, or inducement to, the 
agreement. 

In this instance the agency 
was not made out. *Faxrlie v. - 
Hastings. 123 

2. Letter by an agent is not evi- 
dence against the principal of a 
pre-existing agreement; though 
it may, of an agreement con- 
tained in that letter. 128 

3. Whether a receipt, given by an 
agent for goods, directed to be 
delivered to him, is evidence 
against the principal. Quaere. 

128 
PRINCIPAL AND SURETY. 

1. Surety by IxHid for advances 
generally, but under a limited 
penalty, not liable beyond that 
amount ; and, paying that sum, 
is entitled to a proportion of 
the dividends on the proof by 
the creditor to a greater amount 
under the bankruptcy of the 
principal debtor. Ex parte 
Rushforth. 409 

2. Surety in a bond may compel 
the creditor to prove under the 
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PRINCIPAL, ETC — continued. 
bankruptcy of the principa] 
debtor; and the creditor will 
be a trustee of the dividends 
for the surety, paying the whole. 
But a person, liable with 
others upon a bill of exchange 
cannot raise that equity by pay- 
ment, subsequent to the proof 
of the holder, until he has re- 
ceived 20s. in the pound. , 414 

3. Proof against each person liable 
upon a bill or bond, if nothing 
received before the bankruptcy, 
until 205. in the pound re- 
ceived ; without distinction, 
whether principals or sureties. 

416 

4. Rule, that a man, engaged for 
the whole debt, and paying only 
part, has no equity to stand in 
the place of the person paid. 

420 
See Bankrupt, 19. 
PRIORITY. 

See Notice. Purchase, 2. Term, 
3,4. 
PRIZE. 

1. Sentence in the Court of Ad. 
miralty, upon a prize to a pri- 
vateer, as a droit to the Crown, 
for want of a Letter of Marque 
The property is in the Crown. 

Motion, to restrain the parties 
from receiving, and the Regis- 
ter of the Court of Admirdty 
from paying, the proceeds under 
a Treasury Warrant refused 
with costs. Nicol v.OoodaiL 155 

2. The expectation, arising from 
the habit of the Crown as to 
Prize, has been held an insur- 
able interest. 157 

PROBATE.— See Will, 1. 

PROCHEIN AMY — See Trust, 2. 

PROMISE or MARRIAGE. 
See Marriage, 4, 5. 

PROMOTIONS.— See page 408. 

PURCHASE. 

1. A purchase by a married woman 
from her husband, through the 
medium of trustees for her sep- 
arate use and appointment, may 
be sustained against creditors 



PURCHASER— €<mhVttc€cr. 

{{bona fide; though the husband 
is indebted at the time; and 
even though the object is to 
preserve from his creditors for 
the family the subject of the 
purchase; in this instance an- 
cient family pictures, furniture, 
and other articles, of a peculiar 
nature and value. 

The circumstances of the com- 
parative value of the consid- 
eration, the continued posses- 
sion, (according to the title by 
the relation of the parties,) the 
degree of notoriety, the want of 
an inventory, the satisfaction of 
some debts out of the property, 
d&c. though circumstances of 
evidence are not conclusive, as 
to the nature of the transaction. 
Lady Arundell v. Phipps. 139 

2. Rule between incumbrancers, 
that a subsequent incumbrancer, 
without notice, and having as 
good a right, getting in the le- 
gal estate, by assignment of a 
term, or possessing himself of 
the deed creating it, is protect- 
ed. 26 
See Agreement. Devise, 4, 
10, 11, 12. Dower, 2. 
Term, 3. . Trust, 8. 



QUIT RENT. — See Apportion- 
ment. 

R 

RATES (Poor AND County). 
See Charity, 2. 

REAL REPRESENTATIVES. 
See Heir. Representatives. 

RECOMMENDATION. 
See Trust, 11. 

REMAINDER. — See Apportion- 
ment. 

REMAINDER CONTINGENT. 
See Copyhold, 1. ^ 

RENT CHARGE. — See Limita- 
tion, 3. 

RENTS AND PROFITS (Account 
of). — See Limitation, 4. 
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REPRESENTATIVES. 

Liability of real and personal rep- 
resentatives in respect of a con- 
tract regulated by that of the 
party at his death. 

If he could not be compelled 
to take the estate, the heir can- 
not insist on having it, and 
that the personal estate shall 
p'ay for it. 607 

See Devise, 4. Money con- 
sidered as Land. 
REPUBUCATION. 

See Devise, 5, 9. 
REQUEST.— See Trust, 11. 
RESIDUE.— See Executor, 1, 2, 3. 
RESULTING TRUST. 

See Trust, 9. 
REVIVOR. 

See Costs, 3. Practice, 11. 
REVOCATION.— See Devise, 1, 2. 
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SATISFACTION 
FORMANCE. 

1. Covenant in marriage settle- 
ment by the husband in the 
event of his death, leaving his 
wife surviving and children, 
within six months after his de- 
cease to convey-, pay, assign, 
&c. one full and clear moiety 
of all such real and personid 
estate as he shall be seised and 
possessed of, or entitled to, at 
his decease. 

Upon the principle of part 
performance the widow not en- 
titled in addition to the moiety 
under the covenant to a third of 
the residue of the personal es- 
tate by the intestacy of her hus- 
band. 

The personal estate, upon 
which the covenant attaches, is 
the residue, subject to the debts. 
Garthshore v. Chalie, 1 

2. Covenant to purchase and settle 
upon the first and other sons in 
tail male ; a purchase of less, 
equal, or greater, value, and 
the conveyance taken in fee, 



SATISFACTION, etc. 

held in performance and satis- 
faction. 9 

3. Covenant by husband to leave 
or pay at his death to a person, 
independent of that engage- 
ment entitled by law to a^pro- 
vision; the construction is to 
be with reference to that; and 
the slight difference between 
leaving and paying, or, whether 
within three or six months, not 
attended to. 13 

4. Provision by Will in bar of 
dower and thirds does not bar 

. the widow from taking under an 
intestacy, by the faSure of a 
legacy. Distinction upon a 
marriage agreement. 17, 18 

5. Portions by settlement for youn- 
ger children, living at the death 
of the survivor of the parents ; 
with a proviso, that advance- 
ments should be in satisfaction, 
unless the contrary declared. 

The father by Will, desiring, 
the settlement may be punctud- 
ly complied with, made a re- 
4siduary disposition of real and 
personal estates among the 
younger children, directing, 
that what they may have re- 
ceived in his life shall be 
brought into the account, so as 
to make all equal. 

Construction upon the whole, 
that advancement in marriage, 
or otherwise, though not the 
grammatical construction, is 
within the proviso ; and equality 
being the object, an arrange- 
ment was made upon that prin- 
ciple. • 

One of the younger children 
having become the eldest, and 
therefore owner of the estate, 
between the deaths of the pa- 
rents, after advances received in 
satisfaction of the portion in 
the former character, to be con- 
sidered a younger child in the 
account. Leake v. Leake, 477 

See Appointment, 5. 
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SECURITIES DEPOSITED. 

See Bankra|>t, 19. 
SEPARATE CREDITOR. 

See Bankrupt. 
SET-OFF.— See Baron and Feme, 

9. 
SEVERAL BOND.— See Bond, 1, 

2. 
SIX CLERK'S CERTIFICATE. 

See Practice, 10. 
SOUCITOR. 

See Bankrupt, 16. Mortgage, 1. 
SPECIFIC PERFORMANCE. 

See Agreement. Chattel. Stock, 

STATE.— See Foreign State. 
STATUTE OP LIMITATIONS. 

See Limitation. 
STIRPES.— See Distribution. 
STOCK. 

1. No specific performance of an 
agreement for a transfer 
stock. 161 

2. An extraordinary division of a 



sum of money by the Bank of TERM. 



SURETY. — See Bankrupt, 19. 

Principal aad Surety. 
SURRENDER.— See Copyhold. 
SURVIVORSHIP. 

Construction of a Will, confining 
a clause of survivorship, not 
leaving issue, to the death of 
the tenant for life. Jenour v. 
Jetumr. 562 

SWITZERLAND. — See Foreign 
State. 



TENANT — See Landlord. 
TENANT FOR LIFE. 

See Apportionment. Charge, 3. 
Stock, 2. Waste, 2. 
TENANT FOR YEARS. 
See Waste, 2. 
oflTENANT IN COMMON. 

Tenancy in common under the 
words *' equally divided." 569 



England among the proprietors 
of Bank Stock, beyond the 
usual dividend, considered as 
capital; and therefore not the 
absolute property of the tenant 
for life; the Lord Chancellor 
following, but disapproving, the 
former decisions ; and holding 
the circumstances, that the di- 
vision was in money, ^not stock, 
and that it was to be presumed 
to be profit arising in the time 
of the tenant for life, too slight 
to form a distinction. Paris v, 
Paris. 185 

3. An extraordinary division of 
profit by the Bank of England 
among the proprietors of Bank 
Stock considered as capital 
Clayton v. Cfresham. 288 

4. As to the jurisdiction over stock 
in favor of creditors, Quare, 
Rider v. Kidder. 360 

STOCK OF A FARM. 

See Landlord and Tenant, 2. 
SUBJECT.— See Ne exeat Regno. 
SUPPLEMENTAL ANSWER. 

See Practice, 6, 9. 



1. Distinction between a term in 
gross and a term to attend the 
inheritance. 259 

2. When the purposes of the trust 
of a term are satisfied, the term 
belongs in equity to the owner 
of the inheritance ; whether de- 
clared by the original convey- 
ance to attend the inheritance 
or not. 270 

3. Rule between incumbrances, 
that a subsequent incumbran- 
cer, without notice, getting in a 
term, may protect himself; un- 
less there are circumstances, 
giving the prior incumbrancer 
a better right to ^call for an as- 
signment. 270 

4. Subsequent incumbrancer can- 
not protect himself by a satis^ 
fied term against a prior incum- 
brance, unless in some sense 
got in : either by an assignment, 
or making the trustee a party to 
the instrument, or taking pos- 
session of the deed, creating 
the term ; nor, if he has no- 
tice, before he pays his money. 

Distinction upon that as to 
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TERM— continued, 

the dowress, upon no principle, 
but established by practice. 271 
See Purchase, 2. 

TIMBER.— See Heir, 1. Waste. 

TRESPASS.— See Waste, 3. 

TRUST. 

1. The role, that a trust estate 
will pass by a general devise, 
confined by objects, appearing 
upon the Will, inconsistent 
with that intention. Ex parte 
Morgan. 101 

2. Trustee or the next friend of 
an infant entitled to fair expen- 
ses, beyond taxed costs, under 
the head of just allowances. 
Fearns v. Young, 184 

3. Purchase in the name of an- 
other, not a child or wife, a 
trust for the person advancing 
the money; unless the pre- 
sumption from that circum- 
stance is repelled by evidence. 
Rider v. Kidder. 360 

4. Principle of the rule, Mpon 
which purchases by trustees of 
the trust property are set aside. 

385 

5. Not necessary to undo a sale 
to a trustee of the trust prop- 
perty, to show, he has made an 
advantage. 

Ground of the rule against 
such purchases; unless the 
character of trustee is previ- 
ously shaken off. ,393 

6. Instances, in support of the 
rule against purchases of trust 
property by the trustee. 394 

7. Purchase by trustees of the 
trust property set aside; not 
being within the exception to 
the rule; viz. full information 
to the Cestui que trusty and no 
advantage taken by the trustee 
of his situation to produce a 
bsneficial bargain to himself. 

Trust, upon a resale, as to 
the price received. Consider- 
able length of time before the 
bill had no effect ; as it did 
not distinctly appear, that the 
Cestui que trust knew, the 



TRUST— continued. 

purchase was made on account 
of the trustees. Randall t. 
Errington. 423 

8. Trustee charged in respect of 
a misrepresentation to a pur- 
chaser ; having notice ; and al- 
leging only, that he did not 
recollect the fact 

This is a more proper sub- 
ject for Equity than Law; at 
least there is a concurrent ju- 
risdiction. Burrowes v. Lock. 

470 

9. Conversion of real estate into 
personal by Will for a partic- 
ular purpose, which failed; a 
resulting trust for the heir, 
against the next of kin. Wil- 
Hams V. Coade. 500 

10. If a trust is intended, but is 
not expressed, or is ineffectu- 
ally created, or fails, the next 
of kin are entitled ; but if the 
person taking has a discretion, 
whether to make the applica- 
tion, or not, it is an absolute 
gift, not a trust. 535 

11. No trust upon words of request 
or recommendation, unless the 
objects and the subject are cer- 
tain. 536 

See Bankrupt, 18. Infant 
Trustee.. Waste, 1. 
TRUSTEE TO PRESERVE CON- 
TINGENT REMAINDERS. 
See Waste, 2. 



VENDOR AND PURCHASER. 

See Agreement. 
VESTING. 

1. The year allowed to executors 
and administrators only for 
convenience, and does not pre- 
vent vesting. 13 

2. Bequest to the children of A, 
born or to be born, as many 
as there might be, at 21 or 
marriage, with survivorship and 
a limitation over upon the 
death of all, &c. vested in 
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VESTING— continued. 

those living, when one is en- 
titled, to the exclusion of those 
born afterwards. Whitbrtad v. 
Lard Si. John. 152 

3. Construction of a Will ; that 
under a bequest to the youn- 
ger children of A. an only sur- 
viving younger child was upon 
the whole Will entitled; and 
the second, haviag become the 
eldest, was excluded. Lady 
Lincoln t. Pelham, 166 

4. Vested interest in legatees, who 
died during a previous interest 
for life. Ladi^ Lincoln v. Pel' 
ham. 166 

5. Construction* that under a be- 
quest to the younger children 
of A. a second son of three at 
the death of the testator and 
the tenant for life, who became 
the eldest before the age of 21, 
till which it was subject to sur- 
vivorship, was upon the whole 
Will not entitled. Bowles v. 
Bowles. 177 

See Appointment, 4. 



W 

WARD OP COURT. 

See Parent and Child, 1. 
WARRANTY. 

Warranty upon a sale against an 
obvious defect not binding. 507 
WASTE. 

1. Where there is an executory 
devise over, even of a legd 
estate, this Court will not per- 
mit timber to be cut: more 
especially in the case of a trust 
estate. 278 

2. Trustees to preserve contingent 
remainders not to permit ten< 
ant for life or years by the 
destruction of that estate to 

, bring forward a remainder to 
himself or another, for the pur- 
nose of cutting timber. 278 

3. Injunction against a trespasser, 
cutting timber by collusion 
with the tenant; without pre-' 



WASTV^— continued. 

judice to the case of mere tres- 
pass. Courthope v. Mapples- 
den. 290 

4. Writ of waste at Common 
Law. 291 

See Heir. 1. 
WEST INDIA INTEREST. 

See Interest, 1. 
WEST INDIES. 

Jurisdiction here upon contracts 
as to an estate in the West 
Indies. Jackson v. Petrie. 164 
WIDOW.— See Satisfaction, 4. 
WIFE.— See Baron. 
WILL. 

1. To obtain payment to the rep- 
resentative, the mere produc- 
tion of the probate is not suf- 
ficient. 

' Proof of the death is now 
required ; and that the testa- 
tor was the party in the cause. 

289 

2. Whether a bequest to be laid 
out in land in a particular par- 
ish, shall, if land cannot be 
procured there, be laid out 
elsewhere, Quote. 610 

3. Bequest, to be laid out in land ; 
pointing to a particular estate : 
if that fails, it may be laid out 
in other land ; the particular 
direction being only the mode 
of executing the primary inten- 
tion for a purchase. 618 

See Advancement. Charge, 
2, 4. Devise. Ejection. 
Grand-child. Satisfaction 
and Performance, 4. Sur- 
vivorship. Tenant in Com- 
mon. Trust. 
WITNESS.— See Evidence. 
WRIT OP NE EXEAT REGNO. 

See Ne exeat Regno. 
WRIT OP WASTE.— See Waste 
4. 



YOUNGER CHILD. 

See Satisfaction and Performance, 
5. 
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